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PREFACE

The Vyavahiiramay®kha of Nilakantha is a work of paramoun anthority
on Hind Iaw in Gujera, the town and island of Bombay and in northern
Konkan. Even where, ag in the Maratha country and in the District of Ratnagiri,
the Mita 'sard is the paramount authority, it occupies a very important, though
8 subor .nate. place. The first English translation of the Vyasvahiramaytkha
was pul .ished in 1827 by Borradaile. Considering the state of Sanskrit
scholarsh’p among Westerners more than a hundred years ago the franslation
was a creditable performance. But, as has been judicially noticed, Borradaile's
translation is in many places infelicitous’, obscure? or positively wrong®. Be-_

ssides, Borradaile’s method of dividing the translation into chapters, sections
snd placita, though convenient to judges and lawyers for purposes of reference,
conveyed to those unacquainted with the Sanskrit language orthe original
work the wrong impression that the origip4] was similarly divided. - About
fifty years ago the late Raoc Sahsb V. N. Mandlik brought out a scholarly
translation of the Vyavaharamaytkha, that was a great improvement on
Borradaile’s work, both in the accuracy of the translation and the method of its
presentation. That work is not now available in the market. It omitted the
seckion on ordeals, it did nob refer to decided cases and was also inaceurate
in some places, as o reference to the pages indicated in the Index to this tran-
slation will show. In 1924 Mr. J. R. Gharpure of Bombay, the indefatigable
editor of the ‘ Collection of Hindu Law Texts brought out a translation of the
VyavabZramaySkha. In this translation he generally follows the late Rac
Saheb V. N. Mandlik, though here and there improvements are made; but
he does not translate the section of the work on ordeals, nor does he cite even
a considerable body of decisions of the High Courts that have a direct bearing
on the fext of the Vyavaharamaydkha.

In the translation here presented, the whole of theVyavaharamay¥kha has
been rendered into English. The text chosen for translation is that contained
in the edifion of the Vyavahframaylkha published by the Bhandarkar Oriental
Regearch Institute at Poona in 1926. The pages of the text have been in-
dicated at tho bottom of the pages of the translation. In this franslation,
explanatory notes have been added in order to elucidate the meaning of the
author. Refersnces to the pages of the notes in the Poona edition where the
Vyavabaramaytkha has besn exhaustively annotated have also been given in
appropriate places for thoss who wanf o make a deeper study of the original
and the franslation. The Vyavahiramay¥8kha is written in continuous prose,
except where quotations in verse (which are numerous) are cited from

1. Vide 2 Bom. 868 at p. 421.
9. Vide 14 Bom, 612 at p, 617, 17 Bom. 769 at p. 762.
8. Vide Sitabai v, Vasanirao 3:Bom. L, R, 201 at pp. 205-6,
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anoient works and sages. In the present translation quotations in verse have
been clearly indicated by the method of beginning them in a meparate line and
by lessening the size of the lines of the translation of verses by a few letter spaces
as cornpared with the rest of the work- Another feature of this translation
is that exhaustive citations of decided cases have been made, wherein the
Maytkhe has either been quoted, explained, ecriticised, referred to or which
have an important bearing on the law as laid down in the Vyavahiramayukha.
The decisions of courts have in a few places been also criticized. It has,
however to be borne in mind that this work does moé profess to be a ¢reatise
on Hindu Law and that, therefore, no one should expect that all possible
cagses on Hindu Law would be found digested herein.

As judges and the legal profession have been accusbomed for desades
to use the franslations by Borradeile and Mandlik and as decided ocases cite
quotations from and give references to these translations, in the corner of each
page of this translation corresponding portions of Borradaile's translation con-
tained in Btokes’ collection of Hindu Law-books and Mandlik's translation have
been indicated with the letters S and M respectively.

The Introduction to the edition of the text of the Vyavahiramayfkha
deals exbaustively with the family and personal history of Nilakantha, the
works of Nilakantha, the period of his literary activity, the contents of his
twelve MayWkhas which together constitute his digest called Bhagavanta-
bhiiskara, his position in Dharmasstra Literature and the position of the
Vyavahfiramaylikha in modern Hindu Law. Those who want to make s
detailed study of these matters must refer to that Introduction. But for the
benefit of those who do not know Sanskrit a brief treatment of the mabters
detailed above is given here.

An exhaustive synopsis of contents, an index of cases and Law Reports
and & general index which also contains in italics important Sanskrit words

will, it is hoped, add fo the usefulness of this edition of the translation of
the Vyvaharamay@kha.

P. V. Kane.
5. G. Patwardhan.



INTRODUCTION

Information about the family of Nilakantha can be gleaned from several
sources. S'ankarabhatta, the father of Nilakantba, wrote an account of
the family oalled Gadhivarhsanucarita. This work was so called because the
gotra of the family was Vis'vamitra. The work was brought to the notice of
scholars by the late Mah&mshopadhyays Haraprasad Sastri ( vide Indian
Antiquary, vol- 41 pp. 7-13 ). Pandit Kantanathabhatfa published at Mir-
zapur in 1908 & poem called ‘' Bhattavarne’akavyam * in ten 8a7gas ( cantos )
and 409 verses, in which he gives a detailed history of the family to which
both he and Nilakantha belonged. Besides, the numerous works composed
by the members of this family during the period of several cenburies furnish
considerable material for constructing a brief but reliable history of the family,

The home of the family was at Paithan in the Deccan on the Godavar:.
The gotra of the family was Vis'vamitra or Gadhi. The most ancient ances-
for named is Nigapis’a. or Naganatha, whose son was Cangadeva, whose son
was Govinds. The real history of the family begins with Rs‘.mes'vara.bhatjl;a.,
son of Govinda. Rﬁmes’vara.bhagl_:& was a very learned man, had numerous
pupils, cured of leprosy the son of an influential Mahomedan officer of the
Ahmednagar kingdom and travelled extensively, When on a pilgrimage to
Dvaraka his first son Nariyanabhatta was born to him in 8'¢ke 1435 (1513 A.D.),
Rames varabhatfa migrated eight years later to Benares. He had two more
sons S'ridhara and Madhava. Rames'vara died ata very advanced age and
his wife becamse a 8ail%.

Narfiyanabhattes loarnt all the s [astras ab the feeb of his father. He vane
quished Maithila and Gauda pandits at the house of Todarmal, the famous
financier, scholar and statesman in the reign of Akbar. He was the most
illustrious member of his family. He was very fond of copying and eollecting
Sanskrit manuseripts. He is said to have rebuilt the famous temple of
Vis'vesvara at Benares that had been razed to the ground by the Mussalmans,
For his great learning and piety Nardyanabhatta was given the title of
* Jagadguru * and his family was given the first place of honour in the assembly
of learned hrahmanas and ab the recitation of the Vedas, which latter distine-
tion, it is said, still conbtinues in the family. Narayanabhatia wrote the
Prayogeratna, Tristhalisetu and several other works.

Narayanabhatta had three sons, Ramakrsna, S'ankars and Govinda. Rama~
krena was & very learned man and a great student of Mim&msa. & ankara-
bhatta was & profound mimamsaka. He wrote a commenta.ry on the §istra~
diplka a work called Dvaitanirnaya, the Mimamsabalaprakis's, the Dharmae
prakas’a and seversl other works.

Ramakrgna had three sons, Dinakara alias vaﬁka.ra.. Kamalakara and
Laksmena. Dinakera wrote the,Bhattadinakari, the §antisara, the Dinakaros

I
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ddyota. Kamalfkara wrote no less than twenty-two works. Tho Nirnayasindhus
one of his earliest works, was composed in 1612 A. D. Laksmana wrofo
the Acararatna, the Gotrapravararatna and other works.

As the colophon to the Vyavaharatattva of Nilakantha shows, §'ankara-
bhatta had four sons Ranganatha, Dimodara, Nrsimba and Nilakantha, the
last being the youngest.

Dinakara alias Divakara had a son called Vis'ves'varabhatta or Gagh-
bhatta. The latter officiated at the coronation of Shivaji, the founder of
the Maratha Empire. He completed his father’s digest called Uddyota and
wrote the Bhattacintdmani, the Kayasthadharmadips, the S'ivarkodays and
several other works.

The pedigree of the family as far as Nilakantha, his cousins and his im-
mediate descendants are concerned is seb forth in thc accompanying table.

Niga.pis’a. or Naganitha

Cangadeva
i
Govinda
l
Rames vara
I | I |
Narayana S'ridhara Madhava
(died sonless) |
| T |
Ramakrgna = Uma Sunkara Govinda Raghunatha  Prabhskara
| (four sons)

Ranganatha Damodara Nrsimha Nilakantha

Biddhes’vara | | |
Satkara  Bhinu Daughter

Dinakara Kamalgkara Laksmana Rama Divakars,
alias died sonless surnamed
Divikara Damodara Kala
Jo | | )
Vis'ves'vars Anant Prabhakara §'yame Ramakrena
alias .
Gagabhatta Sakhirama,

died sonless ,
. Rames vara
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Damodarabhatta, the elder brother of Nilakantha, had a son Siddhes'vave
who composed a work called Samiskaramayfkha in 1679-80 A. D. Nilakantha
had two sons, Satkara and Bhiinu. S'ankara had a hand in editing his
father s Samskaramaydkha. He is also the author of Kundabhaskara, Vratarka
and other works. Bhanubhafta also wrote several workss Nilakantha's
daughter’s son Divakarabhatta Kala ( Kale in Marathi ) was a very learned
man and composed an extensive digest called Dharmas astrasudhanidhi- It is
not necessary to pursue here the history of the family beyond this stage.

Nilakantha composed en encyclopmdia dealing with the various topics of
dharmasstra. This work is generally sbyled Bhagavanta-bhaskdra in honour
of Nilakantha’s patron, Bhagavanta-deva or Bhagavantevarman, a Bundella
chieftain of the Sengara ( S'rhgivara) eclan, who ruled at Bhareha near the
confluence of the Jumna and Chambal. As the whole work was styled
Bhaskara ( the sun ), the twelve parts of it bear the name Maytkha (ray ).
In most of the MayGkhas Nilakantha expressly states that he composed the
work at the command of Bhagavantadeva.

The order in which the twelve Mayfikhas were composed and the sub-
jects of which they treat are as follows: (1) Samskiramaylikhs (the
description of the principal samskiras i.e. purificatory ceremonies such
as garbhadhéna, jatakarma, na@mekarapna, upanayana, marriage sete. and
matters. ancillary thereto }; (2) Acaramayfkha (the daily duties from rising
to going to bed such as brushing the teeth, bathing, worship, sandhy&vandana,
japa, homa, the five daily yajBas, tarpana, meals etc.); (3) Samaya-
maytkha ( the #i8A18 and their nomenalature, important festivals like Rama-
naovami, Navaratra, Mabasivaratra efc., offering of pinds on amavasya,
eclipses, rites appropriate to each month from caitra, the intercalary month,
actions prohibited in the Kali age): (4) S'raddba-mayfkha ( definition of
s'taddha, parvana and ekoddigta, proper time and place for sraddhs, persons
competent to offer s'taddha, food allowed in s'raddba, br@hmanas unfit to be
invited at srdddba ete.); (5) Nitimaylkha (king, coronation, king’s
duties, seven constituent elements of a state, envoys, ete.); (6)
Vyavaharamaytikha ( procedure and eighteen titles of law); (7) Dana-
maytkha ( definition of da@na, kinds of gifts, sixteen great gifts, ete.); (8)
Utsarga-maytkha ( dedication of a reservoir of water, wells ete. to the
public, the ritual thereof, planting of trees etc.); (9) PratisthAmayBkha
(conseeramon of temples and images, rapa.mng old temples ete.); (10)
Pmya.s cittamayiikha ( definition of prayas clhlm hells, different births to
which sinners are condemned various kinds of prayas /citbas, visit bo sacr-
ed p.a.ces ), (11) S"uddhimaytikha ( purification of vessels of gold, silver,
copper, clay ebe.; periods of 1mpunby on birth and death; pra.cbme of 8al etc.);
(12) S'antimayiikha (definition of s /anti, Vindyakasanti, gmha-s anti, various
propitiatory rites on the happening of portents or inauspicious things).

Nilakanths also composod a work called Vyavab@ratativa, which is an
abridgment of the VynvahdramayGkha. This work has been published as an.
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appendix to the edition of the Vyavaharamaylkha ( Bhandarkar Oriental
Institute, Poona)» In that work he refers to, the VyavabframayEkhs as
already composed by him. 8o that work is not a first rough draft or plan of
the Vyavabaramaytikha, bub is rather an epitome of his larger work for the
benefit of beginners. He appears to have composed a separate work on adop-
tion viz. Dattakanirnaya.

Nilakantha's literary activity must be placed in the first half of the
17th century. We saw above that his grand-father Nariyanabhabta was
born in 1513. His father S'ankara-bhatfsa quotes in his Dvaitanirpaya the
Todar&inanda which must have been composed between 1570 — 1586 ( the year
of the death of Todarmal }. So the Dvaitanirnaya was not composed much
earlier than 1600. A. D. Kamalikara who was the paternsal first cousin of
Nilakantha composed in 1612 A.D. his Nirpayasindu which was one of his
earliest works. One ms. of the Vyavah@ratattva bears the date samvat 1700
(ie.1643-44 AD.). Sankara, the son of Nilakantha, composed his Kunda«
bhaskara in 1671 and Divikarabhaita, daughter's son of Nilakantha, wrote
his Acéirarka in 1686 A.D. Therefore Nilakantha's literary activity lies bet-
ween 1610 and 1650 A.D. C

Nilakantha oceupies a prominent position among the mediaeval Sanskrit
writers on dharmassstra. He frequently differs from VijBanes vara, the re-
nowned aunthor of the Mitgksard. These differences have been pointed out
in the notes and in the Index. In the arrangement of the subjects of
dharmasstra and in their treatment he was largely influenced by the Madana-~
ratns. He frequently refers to other digests and encyclopmdias like his own,
viz. the Caturvargacintdmani of Hemadri, the Vivadaratnikara of Candes'vara,
the Nrsirihaprasada and the Todaranands. Nilakantha expresses frank dissent
even from the most eminent of his predecessors. He boldly criticizes even
his father's views, though S'afkarabhatta was a profound Mimarhsaka.
Nilakantha was himself a profound student of the Mimarss system. In the
vastness of the materials drawn upon, in ease and grace of style, in the
brevity and lucidity of his remarks, in clearness of vision and in logical pre-
sentation of topics he is hardly surpassed by any mediseval writer on
dharmasastra.

A few words about the position of the Vyavahiramayfkha in modern
Hindu Law may not be out of place hers. It has been repeatedly seid by
the Privy Council and by the Bombay High Court that Manu, the Mita-
kgark and the Maytikha are the books of chief authority in Western India.
In the Maratha country and in the Ratnagiri District, the Mitgkeard is of
paramount authority and a secondary place, though stilla very prominent ons,

1, Prawjivandas v, Devkuvarbai L Bom. H. C. R, (0.C. 7, )180at p. 131; Murarfi v.
Parvatibai 1 Bom. 177 at p. 187; Savitribai v Luzmibai 2 Bom. 578 at p. 606; Lallubhai
v Cagsibai 5 Bom, 110 at p, 117 ( P. G, ).
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is assigned to the Vyavaharamayikha.! The Vyavaharamay¥kha is of para.-

mount nuthonﬁy in Gujerat, the town and island:of Bombay and in northern
Konkan." Though the pre-eminence of the Mit@ksari in the  Maratha
country is acknowledged, yet in a few instances its doctrines have been either
set agide or modified in favour of the views propounded by the Vyavaharas
mayfkha. For instancs, though the Mitakgard nowhere expressly recognizes
the sister as a golraja aapmda the courts, following the Maytkha, have

agsigned to her a very high place as an heir even in the Maratha country :
and in Ratnagiri.- It is a well-established rule of the Bombay High Court :

that whers the Mitakeard is either silent or obscure the aid of the Vyava~

haramayBkha must be invoked . for its interpretation and the prineipls of
interpretation is to ha.rmonue both works wherever and so far as that is

~

reasonably possible® It is instructive to see how the Vyavaharamay@khe -

came to bes recognised as the leading authority in Gujerat in matters of Hmdu
Law. It has been stated above that the family of Nilakantha came from

Paithan in the Decean. Nadurally all the learned members of this fa,mily, .

though they wrote in Benares or elsewhere, preferred the usages . of the

Decean and Sanka.ra.bhu.hta., the father of Nilakantha, says in his Dvm(m.',
nirpaye that he will abide by the views of Deccan writers. Therefore the :

works of the Bhattas of Benares were highly esteemed by the learned men
of the Maratha Country. That the Mayikhas of Nilakantha were eagerly
sought for even as far to the south as Belgaum in the times of the Peshwas
is established by a letter of Naro Vinayak, Mamlatdar of Athni in the pre-
sent Belgaum District, dated 28th June 1797%, where reference is made to
the eopying of the six May8khas on sariskara, Acars, samaya, sraddha, niti
and vyavah@ra and a request is made that the other six Mayfkhas might
be sent for & copy being made- When the Marathas held sway over Gujerat
in the 18th century, the works of Kamalakara (pa.rlucula.rly the Nirnaya-
sindhu ) and of Nilakantha were volied upon by the s'astris ab the court of
the Maratha rulers of Gu]era.t Thus the Vyavaharamayiikha had come to be
recognised as & work of paramount aubhority in Gujerat at the time of the
advent of the British in the first decades of the 19th century. It appears that
even in Northern India the Vyavaharamayikha was referred to by the British

1. Vide Rakhmabai v. Radhabai 5 Bom. H. C. R. { A, C. J.) 181 ab p. 185; Narayan
v.Nana 7 Bom. H.C. R. ( A. C.7J.) 153 at p. 169; Krishnaji v. Pandurang 13 Bom. H, C, R.
G5, at pp. 67 — 68; Jankibai v. Sundra 14 Bom, 613 at p. 616 ( a case from Ratnagiri. ),

2, Lallubhai v Mankuvarbai 2 Bom. 388 at p, 418; Jankibai v. Sundra 14 Bom, 612 af
Pp. 628 — 624 ; Vyas Chimanlal v. Vyas Ramchandra 24 Bom. 867 ( F. B, ) at p. 873,

8. Gojabai v. Shrimant Shahajirao 17 Bom. 114 at 118; Boai Kesserbai v, Hunsraj 30
Bom. 431, 442 (P.C,); Bhagwan v. Warubai 82 Bom,. 800 at p. 813. '

4, Vide Introduction to the odition of the text of the Vynvahummnyukhn p. XLIIIn1
( Bhandarkar Institute ) where tho letter is sot out in full,

b, Vide Lallubhai v, Mankuvarbai 2 Bom, 888, pp. 418 — 419 and Bhagirthibai v. Kahnu-

jirao 11 ‘Bom. 285 ( F.B.) at pp. 294 — 295 for the reasons of the pre-emment posmon of
the VyavahAramaytkha in Gujerat and in Bombay island.
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courts as early as 1813 A. D.!

As the Vyavahfiramayukhs is said to be of paramount authority in
northern Konkan and as it considerably differs from the Mitakgard in mabters
of inheritance and succession, it is of great praetical importance fo settle with
precision the exact limits in northern Konkan up to which the Maytkha
must be regarded as supreme. It has been decided that Karanja, an island
opposite the Bombay harbour, is governed by the principles of the May@kha?
that Mahad, the southernmost Taluka of the Kolaba District, is not under the
paramount influence of the Maydkha and that the predominance of the Ma-
yikha cannot either on principle or authority be taken further south than
Chaul and Nagothna ( in the northern part of the Kolaba District® ).

Though the authority of the VyavahAramayfikha is supreme in Gujerat,
in the island of Bombay and in northern Konkan and high in the Maratha
country, it is not to be supposed that the whole of it has either been accepted
by the people or adopted by the courts, There are several matters such as
the twelve kinds of sons, the fifteen kinds of slaves and the marriage of a
person with girls belonging to lower castes than his own on which Nilakantha
dwells with as much learning and seriousness as any ancient writer, although
those nsages had become obsolete centuries before his day. Nilakantha says
that the paternal great-grand-father, the paternal uncle and the half-brother’s
gson succeed together as heirs, But the courbs have never recognised this rule
nor has that view ever been made the foundation of a claim in a court of law®
Nilakantha, following his father S'akaa.rabha.@ta., says that a daughter’s son
or a sister’s son can be adopted even by a person belonging to the three
twice-born eclassese Bubt the Bombay High Court, owing probably to mis-
apprehension as to the cerrect meaning of a highly abstruse passage of the
Maytkha ( pp. 112-113 of the present translation and notes therson ), holds
that the Vyavahiramay@kha is opposed to the adoption by the regenerate
classes of the danghter’s son and sister's son.’

1. Vide Bhagwansingh v. Bhagwan 17T All, 294 at p. 314,

2. Vide Sakharam v. Sitabai § Bom. 358,

3. Yide Narhar v. Bhau 40 Bom. 621 { where the authorities are collested ),

4. YVide Rahi v. Govind 1 Bom, 97 at p.112 'andLallubka: v. Mankuvarbai 2 Bom. 388
at pp. 420 and 447.

5. Vide Gopal v. Hanmanie 8 Bom, 273 at p. 280, and Vyas Chimanlal v, Vygs Ram-
chandra, 24 Bom. 473 at p, 480,
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VYAVAHARAMAYUKHA

Composed by
BHATTA NILAKANTHA

1 Having spoken of the ways ol royal policy and fittingly Fowed to the
lobus-like feet of the refulgent (Sun), Nilakantha composes a little (work ) on
the disposal ( decision ) of vyavahkdre (judicial proceedings).

2 I contemplate my revered (father) S'ankara, the only leador among
the hest of Brahmanas, who looked after the religions practices (of the peo-

ple ), who was cndowed with happiness, who was the teacher of all in Kas1
( Benares).

8 That highest Porson, who appeared in two forms in this world for
propounding two conflicting paths ( systems), has here (now) acceptod the

non-differcnee of (the views of the two) Mimamsakas, ( being born ) in one
form as Bhatta S'aikara.

4 There ave certain ( doctrines ) here which are accepted by some who
lead ( people) astray ; I have discarded them as they are haseless. On accounk
of this (discarc'ling) there is no deficiency of treatment in this (work); wor-
ship does not become deficient by the absence of the flower of the sky.

V.1, ‘Having spoken......... poliey’— This refers to the composition of the Nitimaytikha,
which immediately preceded that of the Vyavaharamaytikha.

V. 2. This versc also applics to god 8'ankara by means rof Siesa ( Paronomasia ). The
words BATH, ¥y, franTsg are paronomastie. The verse (with 8'arikara) menns ‘ I contem-
plate (the god) 8’ arikara, who has the moon as the only thing (by way of decoration) on his head
who is the lord of the Bull, who is accompanied by Phrvats (called 8’ivA), who is the inspirer
of 81l in K&s't and who is an objectrof worship’, 8'iva is the presiding deity of Bonares,

V. 8. For detailed explanation of thigsverse, vide noles to V. M. pp. 1—38. The two
Mimamsakas are Prabhiikara and Kumarila. Nilakantha: claime that his fathor cxplained
away the differences between the views of Tiabhiikaia and Kumarila, Mandlik’s explanation
that the first half of the versc refors to 8'mikara und Kumaiila and that the latter half says that
8’ ankarabhafte accepted the identity of thohumansoul with the divine'essence propounded
by Vyasa is far-fetched and wrong. The doclaine of advaits was not propounded by
Mun@iisakas properly so callod and Vyfisa and his school aro hardly ovor designated
Mimdsinakas.

V.4, XKhapugpa ( sky—flowor ) is o symbol of what is absolutely non-existent, Vide
notes to V. M. p. 3 for khapuspa,
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Vyavahdra 1s an action o1 operation that facilitates the exposure of
the wiong that 15 not known (at the time when the
Definition of operation begins as belonging to one ) and that pertains
Vyavahdra to one out of the several persons that have a dispute
( about 1t ); o1 1t is an operation in which the plaintiff
and the defendant are the agents, in which possession, witnesses and ( other )
means of proof aae appheable (according to clrcumsl:a.nces) and which helps the
establishment ( of tiuth ) in the midst of conflicting alternatives. Accord-
1ng to the Madanaraina, in the case of a 1eply of confession® ( to the claim
of the plaintift ) the term vyavahdra 1s applied (only ) in a secondaxy sense.
The latter pa1t? ( of the above defimtion ) scives the pumpose of excluding

(from the denotation of vyavahdra ) vads, vitandd and the like
Now (as to) the htles of Vyavahma Now (as to) its divisions, Ya&Bavae

lkya says (2 5):

If one, nvaded by othets 1n o way that 1s in conflict with the amalis
and established usage, complans to the king, that becomes a subject of
vyavahdra

The #word ‘adharsitah’ means ‘ill-tieated, despised’.

Manu (8 4-7) speaks of eighteen divisions of the subjects of vyavohdra

Of them the fist 15 (1) the non-payment ot debts, (then) (2) deposit,
(3) sale by one who 15 not the owner, (4) partnership, (5) 1esumption of
gifts, (6) non-payment of wages, (7) breach of compacts o1 conventions, (8)
1ese1ssion of purchase and sale, (9) dispute between master and heidsman,
(10) rules about boundaiy disputes, (11-12) haashness of hodily injury and
speech (1 ¢ assault and defamnation ), ( 13) thelt, (14) violent offences,
(15) adultery, ( 16) duties of hushand and wife, { 17 ) paitition, (18)
gambling and mize fighting These are the eighteen subjects heie i the
sphere of vyavahdra

‘Anapakaima’ means ‘mot giving' ‘ \nusa’yah’ means ‘repentance’ (1¢
toscission ) ‘DivGian’ means ‘playing bv means of inammate objects’ (like
dico), (while) ‘samahvaiva’ means gaming by means of animate objects In this
(above) pissage adultery and haishness of specch and assault are separately

1. 'Reply of confession ’ —When a pluntiff lodged his complaint, the defendant had to
give 1 1eply, which was of four kids, vis a total denal ( #athy@ ), a confession o1 admission
of pluntiff’s clum ( sampratapatts} 1 plea of cuse (1 e accepting the whole or part of the
pluntifi's aserments and mecting them with 1 counter canse ), 2 plea of res judicata ( prin-
ny&ya )., ‘hen the defendant admits pluntiff's claim, there 15 no necessity to employ means
of proof and to estallish the fauth by 1e1somng  Hence the defimbion of iyarekdra *m
which the plamntiff altenat.ves ’ cannot primanly apply to such a procecding

9, ‘The latter put’ 1 o the words ‘1 which possession alternatives’. For
cxplanation of vd@da wnd vitand@, vide notesto V. M pp 4—5 These are technical terms 1n
Nyzya. In both there are disputints but 1n 1@da the praménas aro pratyaksa, enumine
&c, and not possession &e , n 1ilardd ( mere cavilling ) there 1s no attempt to find out the
truth, but there 16 simplv a desue to ridicule and vanquish one'’s opponent,

* P, 2 ( text )
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mentioned ( from adhaad) according to the maxim of the cattle and the bull?,
though they are (mere) varisties of 88ha8a accor ding to the dictum of
Brhaspati (p 359 v. 1):

Sahasa is of four kinds, viz. killing 2 man, robbery, intercourse with
onother's wife and harshness of two kinds.

The nature of these eighteen ( divisions ) will be explained later on.

Now the summary of the fundamentals? of vyavahara (judicial procedure).
Brhaspati ( p. 279 v. 18 ) says:

( The king ) should construct a separate building in his fort, with water
and trees near it, ( snd ) on the eastern side of it he should prepare the
court-room, {acing the east and possessed of all the good characteristics (of

s 6abhd ),

# The same (i. o. 86bkd) is (styled) dharmadhikarana ( hall of justice ),

as the text of Katyayana says:

That place, where the sifting of truth and falsehood after deliberation
in accordance with dharmas’@sira (the science of law) is authoritatively
made is the dharmadhikarana ( the hall of justice ).

Manu ( 8. 1--2 ) says;

The king desirous of investigating judicial proceedings should enter the
sabhda (courb ), being well-mannered and wearing a dress and ornaments
befitbing good breeding, along with ministers well-versed in state policy and
with brahmanas, ( and ) should look into the causes of the litigants.

Yajiiavalkya (2. 1) says:
The king, being free from anger and avarice, should investigate judicial

pxoceedmgs along with learned brahmanas in conformibty with dharma.
gdsira,

(The word) ‘nrpah' (means) any one whatever (of any casts)
having authority to protect the subjects and not merely a ksatriya (2
men of the warrior caste ). KabyGyana ( says ):

The king who looks into ( the judicial proceedings ) together with the

judge, the councillors, the brihmanas, the family priest and the sabhyas
( assessors, respectable men ) reaches hoaven on account of ( his having
followed ) dharma (the dictates of righteousness ).

1. *‘The maxim of tho cattle and the bull’ — For detailod explenation vide notes to
V. M. p. 6. Whon a man says ‘ lot cattle be brought and bulls algo’, this modo of expression
is employed to draw special attention to the intractability of bulls, though the Iatter aro
included in the generic term * eattlo’. So robbory and adultory arvo separately mentioned
apart from sd@hasa by Manu, though thoy are varviotics of s@hasa, in ovdor to draw speoind
attention to these important heads of vyavahilra.

2. The word matrka means ¢ fundamentals, basis ',  JimiuilavRhann's work dealing with
general rules of procedure and the menns of proof is styled Vyavaharamalyka,

* P. 3 (text)
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In this passage ( the word ) ‘ brahmana ' ('means) one who is not
appointed ( as a member of the court to decide causes), while ‘8sabhyas’
( assessors ) are those who are appointed ( by the king to decide causes).
And to the same effect it has been said ( Narada p. 36 v. 2 ):

One who knows dharma, whether appointed or not, must speak out
( what the decision should be! ).

Brhaspati (278. v. 12) declares the definition of (pradvivaka) a judge :—

He, who in a controversy asks questions and also cross-questions and
who is the first to speak (to a litigant) in a sweet manner, is therefore
known as pradvivaka.

* Vyasa declares the definition of amaiya ( councillor )

The king should appoint as AMAYE a person of the regenerate classes, who
knows all the 8@8ras, who is not avaricious, who utters what is just, who
is a brahmana, who is wise and to whom the office comes hereditarily.

In this passage the word ‘dvija’ (a man of the regenerate classes) is used
egain (even after the word vépra, a hishmana ) for the purpose of including
a kgatriya or a vais’ya (for appointment as minister® ) in the ahsence of a
brahmana. To the same effect (is ) Katyayana :

‘Where there is no learned brahmana, ( the king) should appoint =
ksatriya or a v6i8Y6 who is proficient in dharmas’astra; (bub he) should
carefully exclude a 8'@idra.

And Yajfiavalkya (2-2) says as regards 8abhyas (members of the court) :

The king should appoint as members of the sabha ( court of justice)
those who are endowed with Vedic learning, who are learned in dharma
(law ), who speak the truth, who do equal ( justice ) to friend and foe.

As regards their number Brhaspati (p. 278 v. 11 ) says !

That sabha (court), where are seated seven, five or even thres brahmanas,
who are conversant with worldly affairs and who are learned in the Vedas
and in dharma ( law ), resembles (in holiness ) a yajfia ( sacrifice )

The same author ( p. 279. v. 14 ) says:

The king should appoint as ganaka ( accountant ) and lekhaka ( scribe )
two persons, who are versed in the principles of grammar ( 8'abda ) and
lexicography (abhidRa@na), who ave proficient in reckoning (casting figuves),
who are pure and who are acquainted with various alphabets.

1 On the words 'appointed’ and ‘sabhiya’ vide notes to V. M. pp. 10-11,

2 Brbaspati, as quoted in the Vyavabiramatrks of Jimatavihana, savs ‘Tn a sacrifice
is honoured Visnu, while in vyavakfira the king ( is honoured ); there { in sacrifice ) the
sacrificer is the successful { party ) and the animal {sacrificed } is the vanquished party
( 25 in a litigation ); the plaint and the reply are the clarified butter and the conclusion is
(havis) the offering ; the S'stra {dharmas’&stra) is the Veda and the sabhyas are the sacrificial

priests who receive daksind (payment for acting as adjudicators ).
* P. 4 (text)
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MEMBERS OF COURT 5
. * §'abda ' means the soience of words (i.e. grammar ); ' abhidhana °
( means) a lexicon. Katysyana says:
There merchants should be appointed to listen ( to the evidence ) and
to decide what is just.

Tatra’ ( means ) ‘in the court’. Brhaspati ( p. 279. v. 15) says:

(The king) should appoint his own ruthful man ( servant ) who will be
subject to the control of the 8abhyas for summoning and looking after the
witnesses, the plaintiff and the defendant.

* This (officer) should be a B'ﬁdfa. To the same effect is Vyasa:

The king should appoint as 8@dhyapdla a strongly built s"dra, who
helps (in srriving at) the truth (by summoning witnesses &e.), who holds the
post hereditarily and who acts under the orders of the sabhyas,

Yajdavalkya ( 2.3 ) says:

A king who cannof, owing to pressure of (oﬁher) work, look into the
causes ( of litigants ) should appoint ( to administer justice ) & brahmana
learned in all dharma (law ) along with sabhyas.

Brhaspati (p. 278. vv. 6 and 8 ) declares the duties of the king and the

presiding (judge ):

The presiding ( judge ) is to declare (the decision), the king is to
punish ( to execute the punishment ), the 8abhya8 to investigate the causes,
the accountant is to count the money (or to‘cast ﬁgures) and the seribe is
to-write down the (legal) proceedings.

The same author ( Brhaspati p. 279 v. 16 ) says:

The king should sit facing the east, the sabhyas facing the north, but
the accountant should face the west and the scribe the south.

YajBavalkya (2. 80) speaks of determining agencies other than the royal
court :

In matters of judicial proceeding among men each preceding one (out of
the fqllowing ), viz. the (judgea) appointed by thoe king, the pégas, the
g'renis and the kulas, is superior ( in authority ).

The words ‘nrpenadhikrtal’ moan ‘the pradvivike and others.’ ‘Pigah!’
( means) the ‘assembly of men living in the samo villago, enrning their living

1 Tor detailed explanation of pTga, $reni and kula, vido noles to V.M, pp, 12-14, Pifga was
somewhat like a village panchiiyat; 8'renl was a guild of porsona balonging to tho samo casto
and pursuing the same calling, such a8 a guild of ovilmen or weavers, ‘Kuls’ means tho kind-
red of the parties constituted into a court, Narade ( T. 7) nlso says that kula, $revi, gana, the
judge { appointed by fhe king)and tho king were tho souvees of justic, onoh of superior
authority to the preceding ono and Brhespaii ns quoled In the Vieamitrodayn {p, 40) says
that kule, $repiand gane may investigalo nll causes olhor than those of sThase (heinous wrongs
in which an element of forco is Invelved ),

* P. b (text)
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by various cailings and belonging to different castes.' And ‘srenis’ are the
opposite of ‘pigas’. ‘Kulani’ ( means ) the assembly of castemen, relatives
and blood relations. Brhaspati ( p. 281 v. 25) also says:

For those who move about in the forest a court should be held in the
forest, for goldiers in the army and for merchants in the earavans.

* ‘Karapa’ (means ) sabhd (court). Katyayana mentions the (proper) time
for investigating judicial proceedings :

The king, putting down his foes, should decide the causes conformably fo
the rules laid down in the 8@8iras in the court and in the first half of the
day. The three parts® of the day omitting the ( first ) eighth part of it are
declared to be the best time for (investigating) judicial proceedings as laid
down in the 8'dstras,

“Phe eighth part’ is half of the first watch (of the day) ; ‘the three parts’
are those that are subsequent to it and precede mid-day. And Samvarfa decl-
ares the tithis (lunar days) that are to be omitted ( for investigating judicial
proceedings ) :

The wise should not look into judicial proceedings on these tithis viz.
the 14th day ( of the two halves of the month), the new moon, the full
moon and the eighth.

Brhaspati ( p. 280 v. 23) says:

Having occupied thab (courb) in the first half of the day along with
the old, the councillors and dependents, he (the king ) should investigate
( judicial proceedings ) and should listen to ( the expositions of ) purdnas,
dharmas’dsira and arthad dsira.

* Tam * ( means ) the 8abhd ( the court ). ‘Arthas’astra™ (means) the science
of politics. Narada (p. 15. v. 89 ) declares (a rule of preference ) in case of
conflict hetween dharmas’dsira and arthad dsira :

Where there is a conflict between dharmas’astra and a.rt.ha.s’isﬁra,
one should do what is laid down in the dharmas'dstra and discard the
dictates of arthad dsira.

But in case of conflict between two texts of dharmas’dsira YajRavalkya
(2. 21) says :

1. 'The three parts &c.'—the iden is that the day (of 12 hours) is to be divided into eight
parts (of 1} hours each ) and the court was to bo held after the first paxt { of 1} hours)
and before midday ( i. e. roughly between 7-80 A. M. and noon ).

2. ‘Arthas’dstra’—~Mandlik and Bor, translate this as ‘moral laws’, but this is wrong. The

wall-known work of Kautilya on polities and state ndministration is styled arthasdstra,
* P, G (text) '
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In case of conflict between two smilis reasoning (or dceision) based
upon the practices ( of the old ) is of greater force ( cr authority').

* Brhaspati blames him who does not take reasoning into conmdera.blon

( but merely follows the letter of the texts ) :

The decision ( of the case ) should nobt be given by merely relying upon
sasbra, for in the case of a decision void of reasoning loss of dharma
results.

Brhaspati ( p. 287 vv. 28-31 ) says that the ( king) should take into

consideration the usages of the country and the like :

The dharmas ( modes of right conduet or usages ) of a country, caste
or family that were introduced in by-gone times should be preserved intact
(a,s they are ), otherwise the subjects become agitated ( they resent inber-
ference in their usages ); people become disaffected end the forces
(strength or army ) and the treasury ( of the king) become depleted.
The maternal unecle's daughter is accepted inm marriage by brahmanas
of the south; in madhyadesa® (central India ), ( brahmanas ) become
hired labourers and craftsmen and eat cow’s flesh; eastern ( brahmanas )
eat fish and their women are addicted to illicit intercourse; in the north
women are addicted to drinking and can be touched by men even when in
their monthly courses. On account of khe acts ( specified ) these ( in their
respective countries ) should not be liable to undergo prayascilia
(penance) or to incur judicial punishment.

The word pﬁrve means ‘living in the east.' In some (woxks) the read-
ing is ‘sarve’ ( for ‘purve’ ). ‘Sarve’ (means) bribmanas and ( men of )
other ( castes ); ‘damah’ means ‘dandah’ (legal puhishment); some ( writers )
maintain that the mention in some smrtis of prayas’citta and the like in the
case of these acts applies to countries nob mentioned in this passage ( of
Brhaspati ), while others who explain ( ‘pryas’cittadama’ ) as the punish-

1, The Mit. explains that in case of conflict between two smrtis texts ratiocination
which assigns to each of them its proper place by looking uponione as containing the rule
and the other as containing the exception ( and such other methods of interpretation) is of
superior force, being bascd upon the practice of the old { who-pursue the rule laid down in
one text and avoid the other ). Ny#&ya means ‘rule of interpretation’, The word ‘nyaya’
may also mean ‘ the decision’. In that ease the meaning is that in case of conflict beween
two smrti texts, the rule of deeision should be to find out what the usages of the people are
and to decide accordingly. Vis'varipa gives two other scmscs of this passago and reads
* smrter virodhe’. This text of Y&j. contains a rule somewhat similar to the doctrine that
cquity rather than the bare letter of the law should be followed. In Bhaw v Sundrabai Bombay
Printed Judgments 1874 p. 250-at pp. 251 and 252 the texts of Yaj. II. 21 and Br, are referred
to and the toxt of Y#j. is translated as * usage is of force for their construction’, Vide also
Chunilal v Surajram. 83 Bom. 438 at p. 480 ( =11 Bom. L. R. 708 ) where it is said that
Nilakantha cites Yajiiavalkya's text that where there is a conflict between two or more
smrtis that one should be accepted which is conformable to cquity.

8. Madhyades’a is the tract between the Himalaya and tho Vindhya, to the east of the
place where the Sarasvati disappears and west of Prayaga ( Allahabad ).  Vide Manu,I. 21.

© *P. 7 (text)
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ment which serves as prayas’citta, say that ( the passage lays down) the
mere exemption (of thoso people) from legal punishment, while in othel coun-
tries both legal punishment and pemnce will have to be suffered.’ Vyasa
('says ):

The deeision ( of u litigation ) hotween merchants, craftsmen” and
such others and between those who subsist on agriculbure and the stage can-
not be given by others ( who know nothing ol these avocations ) but 1t
should be assigned to those only who are well versed in these (tmvoea.blons)

Manu ( 8. 390 ) says:

The king who desires his own welfare should not { himseli) declare a
special decision in the case of men of the thrée higher castes who have a
dispute among themselves in connection with the orders (as mmﬂs) to
whiceh they belong ( i.e. as brahmacarins, householders &e. ).

Katyayana ( says ):

At the ( proper ) time, (the king) should question the petitioner who
bows to him and stands befoxe him ‘what is your busincss and what
is your grievance; do not be afraid and speak out, man! By whom,
where, when and from what (motive were you troubled)’ ? Thus he should
question the ( applicant ) when he comes to the court. Having considered
along with the sabhyas and the brahmanas what he speaks when thus ques-
tioned, (the king), if the cause be proper, should then hand over to him (ho

. the applicant ) a seal ( ie. order under seal ) or should order the servant
( called sadhyapdla above ) for summoning ( the defendans ).?
Narada ( p. 17 v 47 ) says:

The applicant who has a dispute may put under restraint or arrest ( the
defendant) who does not stand up to meet (i.e. who absconds or avoids) the
claim that is to be investigated or who minds not the words of the claimant,
till’ the approach of the summons (i.e. the sealed order or the sddhyapdla).

1. According fo the plain words of the text the doing of the various acts in the respect-
ive'countries does not render the people liable to incur punishment nor to undergo prayas’citta;
some say that they cscape only punishment at the king's hand ( but are liable to undergo
prayas’citta ) in thosescountries, while in other countries people guilty of these acts would be
{iable to undergo both prayas’citta and legal punishment. People guilty of offences were sup-
posed to be purified by undergoing punishment at the hands of the king (i. e, legal punish*
ment was a kind of prayadcitta ), Vide Manu 8. 818,

2. Vide Raghunathjiv. the Bank of Bombay I. L. R. 34 Bom. 72, 78 (=11 Bom.L.R. p.255)
where thispassage is quoted and it was held that where the manager of o family firm borrow-
edfor the family firm without legal necessity the debt would be binding cven on minor
members. Mandlik translates ‘rarigopajivisu’ as ‘among dyers’ but this is wrong. The usual
meaning of ‘raniga’ is ‘theatre or stage’. Mandlik himself on p, 24 translatos ‘rangavatéri’ as
*performer on the stage’. This teXt does not mean that the king is not to decide thoso matters
but that he should not decide them hastily without the aid of experts, *

8, In Sanskrit the same word is used for plaintiff and complainant, as there was nd
¢loar-cut distinetion made in ancient India botween (civil and criminal courts and procedures
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The same author { Narada p. 17 v. 48 ) mentions fowr kinds of (audha)
restraints { by the applicant, of the defendant ):

Confinement to a place, restriction as to time, prevénting from going on
a jowrney and prohibition from doing certain specified acts ( such as expos-
ing goods for sale ); vestraint is thus of four kinds. One thus subjected {o
restraint should not transgress it.!
The same author ( Navada p. 18 v. 61) lays down the punishinent for
him thus restrained who transgresses the restraint :

. One who is arrested being fit to be arrested and who transgresses ib
deserves punishment.

$The same author (Nar. p. 235 v. 13) declares thut in some cases the pw-ou
who restrains { the defendant ) himself incurs punishment :

He, however, who inflicts restraint { upon the defendant ) n such
improper ways as stopping the senses or ( stopping ) speech or breathing
deserves to be punished and not (he who breaks away) from such restraint.

Narada { p. 18 v, 49) declares the absence of punishment in certain cases
cven when ( the defendant ) breaks through the restraint

One, who is placed under restraint while crossing & river or when in
an impassuble forest, or in a difficult place or in an over-whelming calamsity
( overtaken by vi8 major or king's enewy ) aud the like, shall not be
guilty of an offence if he bresks away from restraint by another (in such
cases ). '

Katy&yana preseribes punishment for him who puts under restraint those
that do not deserve to be restrained :

He that restrains another nob liuble to be resirained should be punished
by the king ; this is the established rule.

The same author enumerates those who onght not to be ‘restrained:

- Those who have climbed up a {rec or s mountain, those who ars seated’
on an elephant, horse, chaviob or vessel and pereons placed in & dangerous
sitnation ; ail these should nob be subjected to arrest by those who seek to
establish their claims; as also persons aflicted with diseases or misfortunes
and one who iz cngaged in a sacrifice.

Narada lays down the lollowing rules ss to summoning (the defan&ant);'

The king should mot cause to be sunmoned the diseased, minors, the
old, persons in a difficult situstion, persuns engaged in religious dutics, one
who would Le ssriously ruined (i then s;ummoncfl} one who i under a
calamity { o beresvernent ke ), one win is engaged in the king's business
or in celebrating 2 ( rf,lugtow;) festival, persons mwxw«xtaﬁ ot posmessed,

1. Compare seedion 'as«m the €, ¥, Corle of 1906,

2, These verets ave asctibed 1o Katyhoana by the Vie. {p. 521 and fo Tl by ks
Smrteandrizd and ae not lound fu the printed Wirsda ; bub compare ¥imads ¥, 5208, -

* T, 2 Bext}

V.4 2
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.p.7 1.96-p.8 1.23
mad men, those involved in grief, servanés; nor a young woman who has no
relatives, a woman of a respectable fawily, & woman who is recently delivered,
a maiden of the highest caste ; (because) these (females) are declared to be
dependent on their kinsmen (and their kinsmen should be summoned and nob
they). It* is allowable to summon those women upon whom their families are
dependent, those who are profligate and who are prostibutes, as also fhose
that have no family ( i.e. who are of low birth ) and those that are sinful.
Having understood the matter complained of the king should summon in
weighty matbers even aseetics who have repaired to a forest, bub without
offending them. Taking into consideration the time and the place and the
importance or otherwise of the eauses the king may very slowly cause to be
brought even the diseased and others (enumera.had above).

In some (copies) the rveading is * yanaih °’ ( in palanquins or other

conveyances ) for the word ‘s'anaih’ (slowly). A person who being summoned

does not attend should be punished. And to the same effect is Brhaspati (p.

288 v 35 );

‘Where o person heing sunimoned and having relatives and family® doos
not attend through arrogance, the king should fix a punishment for him
according to the ( importunce of the ) matber in controversy.

KatyAyana presoribes different fineés according to the difference in the watiers

of controversy ( lor not attending when summoned ):

If the matter be insignificant the fine shall be fifty ( punas® ), if it be
of a middling character, the minimuin fine should be one hundred, in serious
matters the fine should always he not less than five hundred ( panas ),

Pitamaha speaks of what is to be done after the arrival of the person

summoned :

The person complained against ( i.e. the defendant ) together with the
plaintiff should be made to stand in front of the eourt.

The instrumental ( in 98dind ) is here used in the semsc of together with'

( and not in the seneo of agent ). Katyfyuna saysd

There ( in the court ) tho complainant ( or plaintiff ) should first speuk
out (his casc) and after him the defondant. At the end of both the members
of the court { the assessors ) should speak out (thcir views) and alter them
the presiding judge ( pradvivaka ).

SBrhaspati ( p. 200 v 4 and p. 288 v 84 ) says:

When a plaintitl and his opponent ( or soverul padrs of plaintiffs and
their opy onents ) approach (thc court), each saying ‘I should he heard first'

1. Relying on the support of his relatives or his noble birth he treats with scaub
courtesy the summons aud henee he is to he punished for contempt.

2. Katyayana as quoted in the Sm. G, says thal, wherever a figure is mentioned as a
fine for a wrong and nothing more is specified the Ggure refers Lo payas, Vide noles Lo V. M.p19

* P, 10 (fext). 97P. 11 (text).
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the plaints should be recorded in tha order of the eastes (of the applicants)
or after considering (the gravity of) the wrong (in each ease). In the case
of persons who are not bold (or mature in intellect), who are idiots, insane,
infirm on account of old age, women, minors or diseased, a relative or spme
other person appointed (to represent them in the litigation) may declare the
plaint or the reply.!

Narada ( p. 29 v. 22 ) says:

Whether a person be appointed by the plaintiff or be instrueted ( to
appear in court ) by the defendant, success or failure belongs to him for
whom he earries on the litigation.

As to the text of Katyayana ( this is Narada p. 29 v. 23 ),

Where =« person, not being a brother or father or son oru servant,
undertakes another's litigation and speaks out (generally faleely) in judicial
proceedings, he is liable to be punished,?

it vefers to persons who are not appointed (as agents ). The same author

declares that in certain cases an agent ( to conduet a litigation ) cunnot he

recognised ( by the court ):

In ( judicial proceedings for ) the killing of a brahmana, drinking liquor,
theft, adultery with preceptor’s (elder's) wife, manslaughter, theft, touching
(violating) another’s wife, eating forhidden things, seduction and defilement
of a virgin, violence (of language and actions i.e. slander and assault), for-
gery, treason, no deputy ( or substitute ) shall bhe given and the party who
does the act shall himsell earry on the ecause.

( In the above passage ) the word ‘ steya' ( theft ) is repeated in order

to lay down an absolute prohihition of a deputy (in the case of such offences

as theft® ). #'Prativad’ means ‘pratinidhi’ ( a subsititude or deputy ).

When the defendant is brought ( before the court) YajHavalkya ( 2. 6)

deseribes what is to be done by the plaintiff :

What was alleged by the plaintiff before the defendant was called should
be written down in the presence of the defendant and should be marked
(furm'shed) with the year, the month, the fortnight, the day, the names (of
the parties), their caste and the like.

1. This verse makes provision for the appolntment, in the language of modsrn law, of
a next friend or a guardian ad lifem for mincrs, idiota and insane persons and recognised
agents, Compare C, P. Code of 108, Order 82 for the fvrmer and Ogder 8 £, 1--2 for 1ecogrised
agents,

3, This verer lays down a rule that resombles the English law of champeriy and
maintenares,

3. The Vir. tells us that this in the explanation given by the Madanzratna, which
sems o have bwen followsd by Nylakaptha, The Vi, Stacl prefers to explain the frat word
*gteya * as standing for the thedt of gotd ( wideh was ons of the five martal sine acording
to Manu X1, 55 j and the seeond © sloyn ' for thelt in gongeal, This explanation is betier ax
the firat word * stes ' o plave ol in Ll st of the oflier trortal slns,

*P.12 (_ [ 27 S W]
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In another 8mpds ( it is said ) !

That is termed bhaga ( plaint or eomplaint ) which is presented fo the
king and which exhibits an ertha ( cause of action )} which is possessed of
the good characteristics -(of & plaint such as being concise &e.); which is full
( i. e. fully states the subject matter of litigation ); which is free from
ambiguity ; which distinctly states the point to be established; the words
of which are employed in their primary sempss (and not figuratively) ;' which
conforms to the statement made (at first before the defendant came) ; which
deals with things well known (i: e. is intelligible to any ordinary person);
which contains no inconsistencies; which is definite ( and not vague ) and
capable of proof ; concise and ( yet) exhaustive; which is not impossible
with regard to place and time; which contains the year, the seasom, the

” month, the fortnight, the day, the hour, the country, the district, the village,
the house, the name or deseription of the subject matter of dispute, the caste,
the personal appearance, age, the measure and quantity of the subject
matter, the names of himself ( the plaintiff ) and the defendant; which is
marked with the names of sncestors of himself and of the opponent and the
names of several kings ( during whose reign the parties and their ancestors
lived ) ; which states the reasons for forbearing (Lo sue for some ime) and
the loss crused to himself; which narrates ( the names of ) the original
receiver ( dones ) and donor.

The use in the case of pledge and the like of the year and the like occuring
ih this passege will be stated (later)'. The nse of the country and the like in
some cases i3 declared in another 8my it ;

In suits for immoveahle property, these ten should be entered (in the
plaint) viz. the country, the village, the site (i.e. with boundaries), the easte
and names ( of the parlies ), the neighbour, the dimensions and the name
of the field the names of “the father and grandfuther ( of the parties ) and
mention of former kings.

Katyayana (says) :

The pradvivaka ( judge ) should write down on a board with chalk the
plaintifi’s statement a8 made by him in & natural manner and then on a
-deaf (. or paper-) after i} is amended.

1, ‘}‘hese verses are ascribed to the Sarhgrahakara in the Smrticandrika, the Paréis’ara,
midhaviys and Vir. With these requisites of a plaint may be compared Order VI rules 2, 7-
and Order VII rules 1-3, 6--7 of the O, P, Code,

2. This may also mean ‘which contains no digressions’.

3. The statement of the year, month &c is not useful in a1l judicial proceedings, but
only in some, such as those about sales, gifts and mortgages e. g. if the same property is twice
mortgng_ed the first prevails over the second and hence the years of the transactions arc
important. The author refers to the verse of Katyayana quoted by him in the section on

&dhi--‘adhim-ekam dvayor yastu'. The Sm, C, and the Vi, ascribe these versos to Katy&yann,
* P. 13 (toxt), :
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Narada ( p. 25 v. 7) declares the time for amendment ( of the plaint ):

Heo ( the judge ) may amend the plaint as lIong as the reply (of tho
defendant ) is not presented. Amendment ( of the plaint ) should ceasv
when it ( the plaint ) is hemmed in by the reply. As® long as the defen-

- dant does not enter his reply to the plaint, so long the plaintiff may cause
to be entered (in the plaint ) whatever matter may he desired to be ex-
pressed by him, ' :

These beiné the characteristics of & ( proper) plaint, faulty® plaints that
are of an opposite nature to it ( to a proper plaint ) are ( expressly ) declared
in another sm;-il;i,4 though they follow as a matter of course ( impliedly’);

The king should reject a faulty plaint viz. one which is unknown, that

discloses no injury (of which the court could take cognisance), that is mean-

" “ingless, that gives no- cause of action ( to the plaintiff ), that is incapable of
" proof, that is self-contradictory.

“ Aprasiddha '  ( exemplified by) ‘my skyflower has been stolen ',
* nirahRdha * ( disclosing no injury ) by ‘he works with the light of my lamp’;
nirwtha’ (s exemplified) by ‘ my kaoalalapa was stoten '; ‘ nisprayojana ;
( by ) ‘ my neighbour studies with fine intonation *; ‘asadhya’ (by) ‘I was
derided by this man with a knit eyebrow '; ‘viruddha' ( by ) ‘ I.was abused
by & dumb man ’; ‘ viruddha ' also means ‘ what is opposed to ( the usages
of ) a town or country ’, as is declared in another smrti:

"That which is forbidden by the king, whab is opposed to (the interest
of ) the citizens or of the whole nation and also of the councillors; others™
again which are opposed to a town, village, or large groups of people; alt
these causes nre declared to be inadmnissible (i. e. such plainis as the king
would not entertain ).

Nor can it be said that if » plaint eontaing more matters of grievance than
one it would be a faulty plaint, as to hold so would be in conflict with the
dictum of Katyayana : ‘

A king from a desire to find oub the truth should undoubtedly admit even
that plaint whicl: contains many propositions (grievances) if it is definite so
far as judicial procedure is concerned (i. e. each proposition is supported
by distinct evidence ).

1. For amendment of plaint, compare Order 6 rule 17 of the C. P. Code.

2. This verse alone occurs in tho printed Narada ( 2-7 ).

8. ‘Faulty plainls’ mean plaints that appear to be so but are really faulty and would
be rejected by the court.

4, The Vir, ascribes this verse to Katy@yana. For skyflower, vide above notes on
introductory v. 4; ‘ ka ca ta ta pa’ ave the first letters of the five classes of consonants and
the collocation of these makes no sense . Vide notes to V. M. p. 2¢ and p. 25 and Ki;t, Y,
110. for detailed explanations of these terms,

* P, 14 (text’,
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As to the text —

A plaint containing several padas ( vyavahdra-padas, canscs of action )
cannot hold good "

it is to be explained as meaning that such a plaing (containing several causes
of action) cannot be simultaneously proceeded with (as to all causes) hut only
step by step ( i.e. the causes will be investigated one alter another? ).

The plaint being thus reduced to writing Yajlinvalkya (2.7 ) describes
what is to be done thereafter:
The reply ( of the defendant ) who has heard the matter (of complaint)
should be written down in the presence of the plaintiff :
*Narads defines the reply ( of the defendant
Men versed in the ( law ) hold that to he a (proper) veply which meets

(all the points raised in) the plaint, which is pithy (or resonable ), unambi-
guous, not inconsistent (with itself), whichis intelligible without explanation.

Katyfiyana mentions the four varieties of it ( i.e. of the reply ):
A reply is of lour kinds, viz either by denial ( of the allegations in the

plaint ), by confession (or admission), by a special plea, or by the plen of &
former judgment ( i.e. by the plea of ves judicata).’

*The same anthor defines & reply of denial :

If the defendant should deny the claim ( of the plaintiff ) that reply is
known in judicial procedure as one of deninl*

The same’ anthor declares that (the reply of denial) to be of four kinds:

‘This is false’, ‘I do not know', ‘I was not present then', 'I was not
born at that time'; thus the (reply by ) denial is of four kinds.

The answer by confession is described in another smrbi:

Statement ( by the defendant) of the truth of the claim ( made by the
plaintiff ) is declared to be the answer by confession.

Narada defines the reply of special plea ( or admission and avoidance ):

If the defendant admibting the allegations set out in the plaint puts
forward a plea, it is known in the smrtis as o reply of special plea.

Katyayana describes the reply of former judgment :

1, Thisisa dictum of Katyayana. For eZplanation of these two dicta of KatyAysna
vide notes to V. DL pp. 25--26 and Kat. wv. 136-187

2, This is not found in the printed Narada.

8, Compare the very similar words of Narada p. 25 v 4,

4, This is ascribed to Brhaspati by the Vy. Mat, and Par, M,

5, This is the same as N& P 5v5,

*P.15 (text),
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It ( a person ), although (once) defeated in a judicial proceeding, again
has a ( plaint ) written out, he should bhe addressed ‘you were formerly de-
feated’; this is called the'plea of former judgment.

These being the characteristies of a ( proper ) reply, it follows as a matter of
course that those replies that are destitute of these (characterestics) are faulby
veplies ; yeb they are expressly stated in another smrti:*

A reply that is ambiguous, that is not to the point { in dispute ), thab
is very concise or very prolix,8 that meets only a part of ( the allegations
in ) the plaint, cannot be ( proper ) reply.

A reply that sets up another title of law ( i.c. that sets a cause of acks
ion different from the one stated in the plaint ), that does not meet all the
particulars in the plaint, that is of mysterious (or veiled) import, that is in-
consistent, that is intelligible ( only ) after explanation, and that is opposed
to reason (or that is void of substance), does nob serve the purpose ( sought
by a reply ).t

#Kabtyayana also ( says ):

The reply, which is one ol confession { or adinission ) as to a portion of
the plaint ( i.e. as to one count therein ), which is a reply of a special
plea as to another portion (of the plaint) and which is a roply of denial as
to a different portion ( of the plaint ) is not a proper reply on account of
the blending ( of scveral pleas in one )5

The same author states the reason why it (such a reply) is not a proper reply :

In the same litigation the burden of proof ( kriyd& ) cannot rest on
both litigants, nor can Toth succeed in their sbjeet, nor can two meshods of
proof be resorted to at one (and the same) time.®

The meaning of this passage is as follows :—

In a blending ( joinder ) of the replies of denial and special ploa it
follows thab the burden of proof lies on both the litigating parties ( plaintiff )
and delendant ), as Navada declaves:

In (the reply of ) deniul, the proof rests upon the plaintiff, in ( the

reply of ) speeial plea on the defendant.

1. This is aseribed to Naxadu by Aparfivka, to Brhaspati by Par. M. and to Katya-
yann and Bphaspati by Vir.

: 2, The two verses are aseribed to Xaty&yana in Apariirka, Vy. Mat. and Sm. C.

3. These words may also mean ‘that admits either much less or much more than
what is alleged in the plaint’,

1, For detniled cxplanation of these verses vide motes to V. M. pp. 28--20, and Katya-
yana vv, 173175,

5, Mandlik omits the iranslation of * Siikarat ',

G, *EKviy@’® means ‘means of proof' and also ‘ burden of proof’. For illustrations
and detailed explanation of this and the preceding verse, vide notes to V. M. pp. 20~81 and
Kit. vv. 189—1490.

* P, 16 (text)
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To have burden of proof on hobli the parties ( to a litigailon ) in the sume
suit is contradictory ( or inconsistent ). So also in a combination of (the
voplies of ) special plea and former judgment, the defendant alone has to
discharge a double hurden of proof, since Vyhea says:

In putting forward a reply of former judgment and of special plea {t is
the defendant who should exhihit the proof. .

And here on aceount of a text of VyRsa himsclf ‘in a plea of former judgment
by the decree and by the ( testimony of ) pradvivika and the like (defen-
dant has to cstablish his case ), * in the plen of former judgment the case
is to be established by (production of ) the decree or by (the testimony of )
ihose who took part in the former judgment, while in o reply of special plea,
( the case is to be established ) by means of witnesses, documents and the
like. And so in this ( combination of two veplics } there is conflict. The
same is to be understood in the combination of three or four replies. These
( combinations of several replies in the same suit ) constitule improper replies
only when they are ( pursued ) simultaneously, but when ( pursued ) one
after another, they are proper replies.  The order ( in which they are to be
pursued ) rests on the will of the plaintiff, {he defendant and the sabliyvas.
And Harita also says:!

If in the same litigation there be ( a combination of ) botl, viz a
" reply of denial and of special plea or there be (a reply of ) admission along
with any one of the other (three kinds of reply), then in such a case, what
reply should e taken up (first for investigation)? ( The answer is ) in such
a case that reply which is concerned with more valuable or imporbant
matters ( alleged in the plaint } or whereby ihe result due to the adducing
of proof will follow ( quickly or easily ) should be regarded as the reply
and it becomes free from the fault of confusion (of replies ); but otherwise®
( the reply would be liable to the fault of confusion ).

“The wards * it becomes liable to the fault of confusion ' ure to be understood
( in the above passage ). The meaning of this ( passage) is: when thero is
a claim for gold and clothes,in the case (of a reply) that gold was not received
and that clothes were received but returned, the judicial proceeding should
first be carried on in regard to gold and then with regard to clothes® The
same (ruls) should be applied in regard to the combination of the reply of
denijal and of former judgment and of the reply of special plea and former
judgment. In the same claim ( for gold and clothes ), if it be replied that

1. The following verses lay down the order in which in certain cases, independently
of the will of the parties, scveral issucs raised by the defendant are to be taken up for in-
vestigation. These verses arc attributed to Vy#isa by Apararka and Vy. Mat, both of which
2dd a half verse ‘ In the case of the combination of the replics of denial and special plea, the
the latter should be taken up first.’

9. This means * if the rule contained in the preceding were not followed ’,

8. Asgold is the more valuable out of the two,

® P. 17 (text),
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gold was taken but that clothes were not taken or were returned ( after being
received )01' that (the plaintiff ) was defeated ( in a laweourt ) in regard to
clothes, then the judicial proceeding should be carried on with reference to
clothes only and not with reference to gold, since though ( gold ) is more
valuable, there is no necessity of proof in regard to it. Where the claim being
‘ this is my cow, she was missing on a certain day, she is seen to-day in
this person's ( the defendant’s ) house ' and the reply being * this is false, the
cow was in my house even before the timo indicated in the plaint *, the
roply though a combination of the replies of denial and special ples is not
a faulty reply, since it meets the whole plaint ( all the points in the plaint ).
This is a reply of denial together with a special plea. Here the burden of
proof rests on the defendant alone, nobt on the plaintiff also,! since Harita says
‘in a reply of denial and special plea, the reply of special plea must bc laken
up ( for investigation ). ' In the same way when there is a combination of
the replies of denial and former judgment and of the repliss of special plea and
former judgment, they are not faulty replies, if such combinations meet the
whole plaint. Here in both cases the burden of proof lies on the defendant
alone. Hence in no judicial proceeding whatever does the burden of proof
lie on both the parties ( at the same time ). This will suffice (to explain the
above passage of Katyayana).?
After the reply has been recorded, the proofs are to be exhibited and
Yajdavalkya (II. 7-8) declares the order (in adducing prootf):
Then the plainkiff should at once cause to be written the evidencs
( which he proposes to adduce ) for establishing the matter alleged (in &he
plaint ). If that (evidence) holds good he obtains success, if it be otherwise
{ i.e. i it does not hold good ), the reverse is the case (i.e. he is defeated).
#Thiy ( verso ) applies as regards a reply of denial, bub in other kinds of
roplies it is the defendant only who has to adduce evidence, as Harita suys:
In a reply of former judgment and of special plea the defendant should
exhibit the proof, but in & reply of denial, the plaintiff ( should exhibit it);
in the reply of admission, thera is no need for it ( for proof ).
YaifSavalkya ( II. 8 ) thus declares that a judicial procecding has four parts
(stages):
This judicial procedurse is shown (by me) to have four parts ( stages ) in
litigations.
And the four parts ( of Vyavahdra ) are clearly set forth in another smréi:
( Yyavahara ) is said to be fourfold as in it enter four parts on account
of there being the plaint, the reply, the proof and the decision that comse in
order one after another.

1, Tho burden of proof in a pure reply of denial is on the plaintiff and in a pure reply
of special plea on the defendant, As this is a reply of denial and specinl plea it may be argued
that the onus of proof is on both, o this a reply is given here,

2. For detailed explanalion vide notes to V. 3. pp. 8235,

*P. 18 (text).

v.M. 8
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But this ( dictum ) applies to all replies other than a reply ot admissien,
since a reply of admission has only two parts, as Brhaspati says:!

In & reply of denial, Vyavahdra has four parts and also in (a reply
of ) special plea; but in replies of admission it has two parts { only ).

YaiRavalkya ( II. 9-10) says:

( A defendant ) should not countercharge ( or counter-claim against )
the plaintiff ( or complainant ) until he has met the claim ( made against
him ). One who is alveady labouring under a claim ( should not be
allowed to be charged ) by anothor ( until he is free from that litigation ).
(The plaintiff ) should not change what he has already stated.® In quarrels
( violence of speech and uck, i. e. defamation and a.ssa.ult) and in offences in
which force enters a counter charge is allowuble ( even before clearing one-
self from the original charge or claim ).

#Narada ( p. 29 v. 24 ) says =

That man who, abandoning his former ground of claim, has recourse to
another shall be regarded as a losing party, since he wanders {rom one
ground of controversy to another.

The persen who shifts his pleading is liable to fine but he doss nob lose the
suit he has brought. This is the meaning.  This ( rule ) should be under-

stood as applying to civil proceedings® as the same author ( Narada p. 29 v.
25) says;

In all civil disputes (a litigant ) does not lose (altogether) for verhal
deceit (1. c. for changing his statements ). In disputes about ( seducing )
another’s wife, ubout land and non-payment of a debt, the party though
liable to be punished ( for fraudulent speech ) does not lose his property.y

1. When there is an admission of plaintiff’s claim there is no necessity to adduce
proof and so there is no kriyd and the moment there is an admission there is nothing to be
established by examination of evidence, but judgment follows at once. Hence there is no
sadhyasiddhi.

2, These words may apply not only to tlc change of pleading by plaintiff, but
also to the change of pleading by defendant, The Mit. takes it to apply t6 the plaintifi’s®
change of plending, while Par. M. applics it to both plainiiff and defendant. Vide notes to
V.M. . 88. The words ‘what was alleged should be written down in the presence of the
defendant’ refer to the things about which allegations were made (i, e, if the plaintiff first
compl.uncd about theft of rupees, he cannot write down theft of clothes ), while herc *he is
forbidden to change the title, i. c. if he alleged that one hundred rupees were borrowed ab
interest he caunot allege that they were stolen from him by the defendant.

3. The cighteen titles of law are classified as either dhanamila or hirhsamila
( arising out of property or injury i.’e. eivil or eriminal ). Vide notes to V. AL p. 7.

4, The pnntcd Narada reads ‘Pas’ustriyo "—meaning ‘in disputes about cattle, women'.
This ‘vétse means thab in civil disputes » man does not lose his case altogether by a chango
of pleading, though he may be fined; but in criminal ma.ttcrb, his complaint may be dis-
missed altogether if he shifts hlb position,

* Pn 19 ( tvSth) ’
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The latter half ( of the verse ) serves as an iltustration of the first half,
Yajiavalkya ( IT. 17 ) says;

When there are witnesses in support of hoth sides (i.e. both the plain=
tiff and the defendant ) the witnesses for the plaintiff { ave the means of
proof }; when the plaintiff’s allegation is brought down ( from its position
of having to be proved ), then ( the witnesses ) of the defendant { are to be
heard first )

‘Parvavadinah’ means ‘of the plaintiff’; ‘pirvapaksa’ means ‘the plaint’; ‘adhari-
bhfite’ means ‘not requiring o he established because the defendant admits
( the allegations of fact in the plaint ) by putting forward a reply of a special
plea." The mention of witnesses is intended to include ( by implication )
other means of proof also. The same author ( Y&;. II. 10) says:

A surety should be taken from both ( plaintiff and defendant ) v»ho
would be able to satisfy the final decision. 2

The word ‘karyasnirnaya’ means ‘the result of {or carrying out) the ]udvmenl:
Katyayana enumerates those who cannot be accepted as sureties:
Neither the master, nor an enemy ( of the litigant ), nor one authorised
( or employed ) by the master, nor one who is under restraint (or in jail),
nor one who is sentenced to pay a fine, never one who is in danger (of life
i.e. seriously ill ), nor a coparcener ( or heir ), nor one who is penniless, nor
one who is banished to another country, nor one appointed to state service nor
those who have entered the fourth order (i. e. asceties), *nor one unable to
pay (the claim of) the (judgment) creditor and an equal amount of fine
to the king, nor one entirely unknown, should be accepted for the purpose
of a sureby.
‘Niruddhah' means ‘ong who is bound by chains and the like'; 8" ans'ayas-
thal’ means ‘one in & difficulty’; ‘*4kthT means ‘one who is emhled to ins
herit the properby such as a son, grandson and the like’; ‘rtktah’ means ‘poor”;
‘anyatre v@sitah’ means ‘banished from the country’. YajHavalkya ( II. 52 )
SAYS :

1. 'This verse is interpreted in two ways. The Mit, explains :— When there are wit-
nesses on both sides, those witnesses who support the party that says that he was the fixst
to enjoy the subject-matter of dispute are to be first cxamined. When the plaintifi’s
allegations have become weak or of little importance ( owing to defendant’s having. admitted
the prior state of things but having put forward a subsequent ground in avoidance of'the
prior state of things), the witnesses of the defendant should be examined first. The
interpretation of Apararka, the Vyavabharamatrks and Nilakantha is:—in a veply of denial
it is for the plaintiff (the man who comes to the court fivst) to cite witnesses (or other evidence)
for proving his case, but in the case of roply of special plea or former judgment, it is for the
defendnnt to adduce his evidence first. The diflerence turns on the meaning attached to the
word  plirvavadinah’. Vide notes to V. M. pp. 40--41 for dotailed explanation.

2, i.e. who would be able to pay up the decrctal amount and the. fine fo be pmd
to the king,

* P. 20 (text),
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The relation of surebyship, of ereditor and debtor, and of being a wit-
ness, is not allowed by the smrtis among brothers, between hushand and
wife land between father and son, so long as they are undivided.

Katysyana declares ( the consequences ) if there be no surety:

If there is no surety for a party, who is able to meet the judgment (i.e.
pay the decretal amount and fine ), then he ( that party ) should be kept
under guard and at the end of the day he should pay the wages of the
servant { who guarded him ).

The same author says;

A yperson of the regenerate classes unahle to furnish a surety should be
guarded hy those (servants of the king) who are outside ( the court);
but ( the king) should put in chains s'Gdras and the like who cannot
furnish a surety.

Narada (. 29 v. 24 ) describes the characteristics of a losing party;

That man who, abandoning his former statement (or ground of claim )s
has recourse to another, should be regarded as a losing party on account of
his wandering from one plea ( to another ). ?

*Yajfavalkys ( 2. 13-15 ) deseribes a person who (whose testimony) is vifiat
od (and is therefore unacceptable in court );

He, who moves from one position to another (i.e. who is restless when
giving evidence ), who licks his lips, whose forehead perspires, whose face
changes colour, who utters his words with stamamer and with a dry tongue,
who speaks much and inecherently, who does nob heed the speech or eye (i.e.
who doe not reply straight to the judge's question nor fix his eye on the
jndge}, who contorts his lips, who exhibits change from his ordinary ( natural )
state, in mind, speech and hodily actions, he is declared to bea vitiated
person as regards a complaint or being a witness,

‘Srkkini,’ means ‘the eorners of the lips.'

Now ( begins ) the exposition of the means of proof.
YajBavalkya ( I1. 92) says;
Documents, possession and witnesses are declared to be means of proof.

In the absence of ( even ) one of these, one of the super-natural ( modes of
proof ) is preseribed.

Katyayana also ( says) :

If one (litigant) puts forward human means of proof and the other
(his oppenent ) relies on divine ( means of proof ), the king should in such

1. Vide notesto V. M. p 42 as to separation between husband and wife. Apastamba
( Dh. 8. I, 6. 14. 16 ) declares that there can be no division between husband and wife, but
the Mit, explains that the words apply fo religious rites and not to wealth. '

2. Vide p. 18 above for the same verse,

*P. 21 (text),
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@ oase accept ( rely upon ) the human evidenes and not upon the divine
{test ). If human proof is offered by litigating persons, though it meets
only a ( substantial ) portion ( of the whole claim in the plaint ), it should
be acce pted (relied upor) and nob supernatural proof, though the latter may
be complete { i.e. may completly cover the whole claim in the plaint). *In
disputbes, when wibtnesses are available, supernatural proof is not allowed and
when there is a document,! no ordeal nor witnesses (should be relied upon). As
to the peculiar conventions of P#gas (communities), 8'rénis (guilds of traders)
or ganas ( tribes ), writing is the ( proper ) means of proof and not ordeals
nor witnesses. *Where a thing is promised to be given but not del vered,
where a thing is ( given and then ) taken back, in the mabter of deter-
mining the owner ( of a thing ), in the matter of taking back a thing after
it is sold, when one after purchasing a thing does not desire to pay the
price, in gambling and betting ( on animals) when a dispute arises, (in
one of these cases ) witnesses are declarsd to he the means of proof
and not ordeals nor documents. In ( disputes about) the making and
use of doors and ways and about water-courses and the hke, possession
alone is weighty, neither writing nor witnesses.

Brhaspati ( p. 315 vv. 1-2) declares the superiority of supernatural proof in
certain cases:

One who fabricates (or counterfeits ) jewels, pearls and coins, who mis=
appropriates a deposit entrusted to him, one who injures another, one who
has infercourse with another's wile, these should always be fried with
oaths.® In charges of deadly sins, if a party resorts to ordeals when wits
nesses are available, (the king ) should not examine witnesses.

“Vyasa (says):

( If a person says ) ‘I did not pass this document, it was falsely made
(forged ) by him ( by the opponent ),’ disregarding that document, the
decision as to that matter should be by means of ordeal: ( where a wrong
takes place) in a forest or in a lonely place, at night, inside the house, in
cases of 8@ha8a and when a deposit is denied a divine mode of proof is
allowable.*

Brhaspati (p. 817 v. 17 ) says :

1, Compare sec. 91 of the Evidence Act.

2, The first two here fall under Dattapradanikavyavahrrapada; the next may also
mean ‘ when there has to be a decision between the master and the herdsman’; the next
comes under krayavikrayanus’aya. The verse‘ dattadatte &c.' as quoted in the nibandhas
presents a bewildering variety of readings., The verse about the making and use of doors is
referred to in Lallubhai v Bai AmwritiI. L. R, 2 Bom, 299 at p. 815,

8. Both oaths and ordeals are supernatural ( daive) means of proof, the former being
employed in less serious wrongs. Vide notes to V. M. p. 45 for explanation,

4, This last vexrse is Narada ( rnidana 241 ),

® P. 22 (text). $P. 23 (text).
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Whete a doubt arises 2s to a document or the statements of witnesses
and where inference is uncertion, ordeal is the means of clearing up ( the
doubt ).

The same author lays down an option between witnesses and ordeals in certain
.
cases «

When the dispute relates to 8%ha8a ( robbery and the like ), in cases of
violence of injury and speech { assault and defamation ) and in all matters
springing from the use of foree either witnesses or ordeals ( are admissible

.ns proof ). In debts, either a document, witnesses, even some reasoning or
supernatural modes ol proof are allowed from a desire for the good of the
people. 1

]

Yuktiles'a’ means “a portion of reasoning'; ‘vdctke parusys’ means in de-
famation consisting of abuse or reviling in the form ‘vou are the slayer of a
brahmana'. As for the text of Katyfiyana ‘in violence of wordsand in (dis-
putes for ) land ordeal shouid not be resorted to,' it refers to libels of a petty
character. The mention of land includes (by implication ) inmoveable pro-
perty of every kind, as Pitamaha says ‘in disputes about immoveable property,
ordeals should be excluded’. This prohibition of ordeals holds good when
witnesses are available; and the same author (Pitamaha) says to the same
effect ‘one should support these disputes (about immoveables) by witnesses,
documents and possession.” The same author ( says ):

*In cases where there exists no writing nor possession, nor witnesses
and there is no scope for ordeal, the king is the authority ( he should
decide as he thinks fit). In the case of disputes of an uncertain character,
which it is not possible to determine (with the usual means of proof ), the
king is the authority, since he is the lord of everything.

Now (begins the discussion of)writings.
On this Brhaspati (p. 304 v. 8) says:

Writing is declared to be of three sorts, viz, writing of the king, that
written ab a particular place’ and that written in one's own hand. Their
subdivisions again are numerous.

As to the text of Vasistha, ‘writings are known to be of two kinds viz:
popular and royal, wherein a two-fold division is declared, ' that is due to
non-recognition of a difference between writings written at a particular place
and those written in one’s own hand. The words laukika and j@napada ave
synonyms, as Lhe author of the Sangraha says ‘writings are declared to be

1., 'These iwo verses arc ascribed to Katyayana by the Par, M,

2, ‘Bthanakrta'( written in a particular place ) seems to mean written in a well-
known publie place by professional scribes appointed by the king or his officers and attested
by witnesses. This was probably a substitute for the modern requirement of registration,

* P. 24 (text)
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of two kinds, viz. royal and janapada ( popular, of the common people )
Brhaspati ( pp. 804-5 vv. 4-11) says: .

Popular writings are sovenfold, viz. partition (deed), gift-deed, purchase,
mortgage deed, (deed o[) conventions, deed of service (or bondage),
o deed of debb and the like. Royal writings are of three kinds. Where
brothers, divided among themselves according to their wishes, make a
document of separation, that is called a partition deed. *That writing
which, on making a gift of land, a person executes and which is (intended)
to lasl as long as the sun and the moon endure and that is not to be cut
down (as to the extent of the gift) nor to be resumed, Yis known to be a
decd of gift. When a person, having bought a house, a field and the like,
causes a writing to be made containing words that slate the exact price (paid
or agreed), that is called a deed of purchasc. That is called a deed of mor-
tgage (or pledge) when a person gives movable or immovable property as a
pledge and makes a writing which requires (the pledge) to be either preserve
ed (intact without enjoyment) or to be cnjoyed.® When (the people of) =
village or a country execute a document in furtherance of dharma (i. &
layying down some rule or convention of conduct), on which there is cornmon
agreement, which is not opposed to the ( interest or orders of the ) king,
that is said to be a desd of conventions. That document, which a
person, destitute of food and clothes in a forest, makes stating ‘I shall do
your work ( or the tasks you will appoint ), is called a bond of serviee (or
serfdom ). That document of [uture repayment ( uddhdra ) which a man,
having borrowed money at interest, executes himself or causes to bo
written ( by another ) is tormed by the wise a bond of debt.

On account of the word @di (in the firsl verse above) documents of pwmis
fication and the like are also included (in the enumeration of kinds of writings).
Katyayana describes a deed of purification and the like:

When a person has performed the ( prescribed ) penance and become free
from the sccusation (of having committed a forbidden act) the deed atteste
ed by witnesses given to him is known as a deed of purification. That
writing is known as a decd of peace which recites what happened ( by way
of compromisc or settlement ) when an accusation is brought ( 2gainst a
a person ) before all the leading people.a ‘When a boundary dispute is
decided, the writing ( made ) is ordained to be a deed of ( settlement of )
boundaries.

1. Vide notes to V. M. p, 48 for the terms used here.

2, A pledge is cither of moveables or of-immoveables; in either case the creditor may
bo either cutitled to use it or he may 'be 1cquired not to usc it bub only to preserve-
it with him,

8. 'This versc is somewhat obscure, It probably refers to the sottlement made by,
tho leading people of the place in case of an accusation mado before them,

* P, 25 (loxt)



24 VYAVAHARAMAYUKHA R
*Prajapati deseribes a submortgage :

If the creditor hypothecates to another the thing already pledged with
him for the same amount ( for which it was pledged with him ) he should
pass & ( fresh) deed of mortgage ( or pledge ) and should hand over the
prior (deed of mortgage or pledge ) to him ( to bis own creditor ).

Yajfavalkya ( II. 94 ) also (says):

When (& debtor ) has paid off the debt he should have the deed ( of
debt ) torn off or he should cause a new writing to be passed ( by the
craditor if the original be lost or inaccessible at the time ) -for the purpose
of ( being able to establish ) his freedom from the debt.

Narada (p. 75 v. 185) mentions the difference bctween writings in one's own
hand and in another’s hand referred to already :

Whitings are of two kinds, viz. those made in one's own hand and thoss
made in another’s hand and not having attestation and having atbestation
( respectively ). Their validity depends upon the usages of the country
( where they are made ).!

YajRavalkya ( IL. 89 ) says :

A writing in one’s own hand, though without witnesses, is declared by

the 8m7#18 to be (legal ) evidence, provided it is not due to force or fraud.
Balam means ‘force’ ; ‘upadhih’ means greed and the like.!
The same author (Y8j. II. 84-85) declares & special characteristic of documents
made in another’s hand :

Whatever transaction is settled mutually according to their wishes

. should be consigned to writing abtested by witnesses and having at the
head the name of the creditor and should he marked with the year, the
month, the fortnight, the day, the names, castes and gotras ( of the creditor
and the debtor ), titles due to Vedic affinities, their own names and the
names of their fathers and the like.

$'Sabrahmacdrika’ means a secondary name due to the ( study of ) the
Bahvros and other 8'Gkhds ( of the Veda ), such as ‘Bahvreah’ (o student
of the Rgveda ), ‘Kathah ( a’student of the Kathaka Sakha of the Yajur-
veda ).® The same author (Yaj. II. 86-88) says:

1, What is written in one's own hand neefl not be attested by witnesses, while
what is written in another’s hand requires attestation. This verse is quoted in Radhabai v
Ganesh 1. L. R. 8 Bom. 7 where it was held that the court was not bound to apply strictly
this rule to Hindu wills, since wills were not recognized by anecient Hindu Law and
a will written by another man and signed by the testator was held to be valid, though it
was not attested.

2. The primary meaning of ‘upadhi’ is ‘a trick or deceit’ and not *greed’' as
Nilakantha says. .

3. Compare the Madhuban copperplate juscription of Harsa (' Epigraphia Indica vol
VIL p. 155) where the donees are desoribed as ‘chandoga-sabrahmacari’ and *bahvroa-
sabrahmacari .

*P. 26 { text ) $ . 27 (toxt )
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When the transaction { agreed upon ) is completed ( i. e. it is written
out ), the debtor should place below 1t his name in his own hand (2dding)
‘what is caused to be written akove in this ( deed ) is acsented to by me,
the =on of such a one ;' witnesses should write down in their own hand (their
own names ) preceded by their father's name * in this matter I, co and eo,
am a witness.” These witnesses should be even ( in number ). Then the
scribe should write a6t the end ( of the document )' this is written by me,
so and so, son of such and such, at the rcquest of both parties ’.

‘Samah ' means ‘equal’ in number snd qualifications ( with the parties ).

In some ( digests ) there is conlescence of the letter ‘a’ ( after ‘te’ ) and ( sq
they read ) ‘asamah’ ( meaning ‘uneven in number *). Narada ( says ):

If a debtor does not know the alphabet (i.o. is illiteratv ), he ehould
cause his assent to be written ( by another ); if a witness ( be illiterate )
he should cause ( his attestation ) to be written by another witness in the
presence of all the witnesses,

It was stated { by Brhaspati) that royal writing is of three kinds;
YajSavalkya (I. 313-32)) and Brhaspati exhibit ( the peculiarities of ) it :

Having made a gift of land or a corrody the king should executs a
writing ( about the gift ) for the information of future good kings. On &
piece of cloth or a copperplate marked ab the top with his seal, the king,
having written down the names of his ancestors and of himself, the
measurements of the thing gifted, a description of the boundaries of the
thing donated,! should issue & permanent edict bearing the date and his
own signature.

Nibandhah means * what is granted by a king and the like to be obtuined at
fixed times from mines and the like;? prutigrakvh means ‘ that which is
received as a gift such as land and the like;’ pariménm means * its extent ;
d@nam means * what is gifted such as a house'; chheé ' means' its limits’;
UPRYGTRGM means 'their mention . 8o also (Brhaspabi pp. 3:6-3.7 vv18~19):

When a king pleased with the services,'valour and the like, of & percon,
grants a district and the like to him by a writing, it is called a prusdda-
likhita ( a writing of favour ) When a king, after a decision on hearing
the plaint, the reply and the evidence adduced, gives & writing to the
successful party, that is called a jay@pulra (a writing of success, & decree)

1. ° Dana .......varpanam, may also mean ‘setling out the smiti passages eon:
demning the resumption of gifts mado by formoer kings'. This is a preferable explanation
and is supported by the verses ocourring in almost all grants condemning the resumption
of gifts, These verses and the following passag> of the Maytkha up to jajapatra are quoted in
The collector of Thane v Hari 1. L. R. 6 Bom. 546 ( P\ B. ) at pp. 557--558.

2. The definition of nbandha is quoted in Ghelabhai v Hargovan I. L. R. 36 Bom.
94 at p. 101 as showing that it is not the king alonc who can make a grant of a subondha,

*P. 28 (text),

V.M. &



26 VYAVAEARAMAYUKHA [ 19\&1;-119-1";%? 2015

Vyisa speaks ot the substitute of the king ( in issuing royal edicts ):

The minister for peace and war, when ordered by the king himself, may
write down*the royal edict on copperplate or on cloth.
The same author says that the king should write down his assent in such
a cago ¢

( The minister should write down ) ths boundaries and measurements
and the king should write wilh his own hand ‘ this has the assent of me
the king, coand so and the son of such and such.’

‘ Sannivesam pmmﬁ.mu.n ca '—these words are to be connected with the pre-
ee ling text. Vasigtha mentions four kinds of royal writings:

A <'asana ( edict ) should be known as the first, another is jayapakra,
(then there are) &iBapatra and prajfdpang-patra; royal writing is ( thus )
four-fold.!  “That Ly which feudatory chiefs, officers and governors ot
provinces are commanded ( by the king ) to carry out some husiness is
called an djndpatra { document of command ). That letter by which
some business is communicated to a saerificial priest, the family prieet,
a preceptor and other revered and worthy persons is called a writing of
request.

S'@sana and jeyapaira have been explained above. YajHavalkya (II. 91) sayh:

‘When ( 2 document ) is in another country, when the letters (or words)
of it have become douktful ( or difficult to make out ), when it is lost or
its ink has been rubbed off, when if is stolen, torn into pieces, burni, cub
asunder, ( the king ) should cause another writing to be made.

Narada ( pp. 77-78 v. 142 ) says :

‘When a document is placed in another country, when it is shattered
into pieces, when its letters have become effaced, when it is stolen, then
time should be granted { for its production ) in cases where it exists
and if it does not exist, the decision must rest on the ( evidence of ) the
witnesses { who saw it cxecuted ).

Dragtarah means 'witnesses’; in the absenco of witnesses supernatural prool
( should be resorted to ) as Katyayana says :

In & judicial proceeding where there is no writing nor witnesses, ( the
king or judge ) should prescribe supernabural proof ( ordeals etc.).
Ya:Ravalkys ( II. 92 ) says?
The genuincness of a document akout which there is & doubt (or dis-

pute ) may bo establishcd by ( comparison with other } documents bhat
are ( admittedly ) in the hand of the person (who is alleged to have

1, Vide notes to V. M. pp. 53--5¢ for the quotations from Kaulilya about &jHapatra
and Pniiipanipatra.
P. 29 (text).
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written the document in dispute )! and hy presumption, by the fpossikility
or otherwise of ) tha meeting together ( of the purties ). Ly pront, hy marks
( such as seals ),by the ( subsequert ) relit ons ( of tho parties ), by the
( probability of the origin of ) title, and inference.?

Yuktih meens * presumption from circumstances ’; praptih means ‘ staying
together of the two parties ( to & document ) in the same place ; cihnam
means ‘the impression of a seal and the like ; %kriy& means ‘witnesses and
the hike ' ( other means of proof ); sambandhuh means ‘ relation 1n future’
( i. e. after the alleged date of the document ); dgamah means ‘some pro-
bable mode of acquisition ' ( of the document );° hetuh means ‘inference.’

Prajapati says :

"The decision about (the genuineness of) a royal writing ( grant ) should
he made with great effort by means of the examination of the king's own
signa.turs( thereon ), of the seal and of the handwriting of the scribe
(of the grant).

Brhaspati ( p. 307 vv 28-24 ) declares what are vitiated documents :

A document executed by a dying man, by an enemy, by one in fear,
by one distressed, by a woman, by one intoxicated,* hy one who is over-
whelmed in some calamity, and executed af night by fraud or forece does not
become*valid Where even a single witness who (whose sigrature) is plac-
ed on a deed is vitiated ( on account of the above mentioned causes ) and
who is censured or where the writer of a deed is of that sort, that deed is
declared o be a false document.

Here ends the section on writing.
Now ( begins ) Possession’
Narada ( p. 62 v 85 ) says :

Possession acquires validity ( as evidence ) when accompanied by a
clear title. Possession with a clouded title does not amount to proof
( is not accepted as a means of proof ).

1, Compare section 73 of the Indian Evidence Act.

3, For detailod cxplanation of the words yuhti, prapti, sathbandha, Ggama, hetu, vide
notes to V. M. pp. 54--55. The Mit. and the Mayikha widely differ in the intcrpretation of
these texms,

}. This means that it should be seen whother the document is produced from
Mmaper custods.

i, In Narbadabar v. Mahadco I. L. R. 5, Bom. 93 at p. 10¢ it is suggested thad
‘ st1zmaitta ’ should ba taken as one elauss meaning ‘ under femalo or aphrodisiac influenocs °y
bat this is not correet, as Kat. v. 271 separatcly mentions ‘ strl ' and ‘matta '

5. In Lalubhai v Dar Amrit I, L. R. 2 Bom. 239 at pp. 814--316 the whole of tle
seelion on possession is critically examinad and diferencss botween the two views of

YVijfidnes vara and Nilakantha are pointed out,
* P. 80 (toxt).
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Vyaes declares that possession ( in order to be valid evidence ) must be
charagterised by other attributes just as it must be accompanied by title :

1t'is desirakle that possession ( in order to be valid ) must have five
attribates (li6. pa.rbs). viz. it must.have title behind it, it must be of long
standing, unkroken, free from protest and in the presenee ( before the very
eye ) of the opposite party.

Narada ( p. 62 v. 86 ) declares that a claim cannot be established by mere
possession :

He who pleads enjoyment alone and no title at all should be considered
& thief on account of his ( merely ) puttiug forward the deceptive plea
of poscession ( which even a thief cam put forward ). -

*This rule ( that mere possession without more is of no avail ) only applies
to such a period of time during which it is possible to preserve the memory of
title, but the same author { Narada p,62 v 89 ) says that mere possession
would be valid evidence ( with reference to & period of time ) of which it
is not possible to preserve memory @

In cases falling within the memory of man it is desirable that posseesion
must be accompanied with title in order to be recognised as valid proof
of ownerehip of land. In cases beyond the memory of man possession
continued successively for three generations ( is valid proof of ownorship
over land )on account of the ahsence of certainty (that there is no title).!

Anugamdbhd: @l means ‘ss the conclusion that there is no title cannot be
drawn by means of ( the proof, called ) ron-apprehension ( anupalabdhs )
of what is £t (to be apprchended).? Even in the case of possession beyond the
memoty of man. if there is continuwnce {or persistence ) of memory as to
the al scnee of title { in the person or persons who had possession ), the same
suthor { Narada p. 62 v 67 ) says:

Tht sinfal man, howavar, who snjoys ( has possession ) without title,
even though for several hundred years, should be punished by the king
with the fine prescribed for a thief.

1. Vide pp. 58--59 of the notes to V. M. for datailad explination of this vers: and
of smirta kala. According to thz Mit. smirta kila ( p-riod of humsn memory ) is
82id to b2 one hundr~d years; accoring to thn Smrticandrikd and Madhava it is & period
of 135 yea1s. Thr23 gnerations woald comy to about 193 vears, According to some sagos,
it is & poriol of sixty vears and alss thry» gon-roiions, Mondlik’s traxslation (p. 21 11, 14--17)
‘is loose and docs not bring out the technieal s ns: of enugalabaki.

2. For dstailad explunation of ' anugam@bhiirdt ' and yoguinupalabdhi vide notes to V.
M. pp. 53--60. Anupalabali is th> last of six pramipas according to the Mimirmsakas, apatt
from zratyalfa and inforanee. In such cassas ‘in this placa there is no jar’ we apprehend
the non-existenaa of che jar by this means of anupalabdi,

* P. 81 (text)



S0, 9, 94

. ESSIO 2
M. p. 2 1.91-p.22 1.10 J POSSESSION 9

As to what the same author { Narada p. 63. v. 91 )sa.ya:

That which has been enjoyed even unjustly by the father and thyee
ancestors ( of a pereon ) cannot be recovered back ( from thet person )
gince it has descended sucoessively through three generations,

*it is to be interpreted to mean ® what bas been enjoyed by three generas
tions ( of the present holder ) including the father even without title and
even unjustly cannot be recovered back ( from the present holder ), much
less can it be recovered back when it is impossible to conclude that there is
absence of title.!

As to the text of Havita,

What has been enjoyed by three ancestors without any title whatever
cannot be recovered ( from the present holder ) sinee it has descended
through three generations.

it is to be explained as ‘ without a titls that can be easily perceived and
not as without even the semblance  or appearance ) of a title.” As for the
text of Ya;fiavalkya ( II. 28 ),

That man, who first acquired a thing, should prove the source of his title
when he is proceeded against; his son or son’s son need not ( prove title );
in their case possession has more weight,

it means that only the first acquirer, if he cannot prove his title, is to be
fined ( for unlawfully usurping possession ) and not his son and grandson; but
it does not mean that in their case they succeed in their object ( viz. re-
taining the thing on the ground of possession). Harita says to a similar effect :

That man. however, who first acquires a thing is liable to be fined if
he cannot make out a title, and not his son or son's son; but both ( the
latter ) are lisble to be deprived ( by the court ) of the thing possessed
like the acquirer himself.?

Yajiiavalkya ( IF. 29 ) says :

If o person who has been proceeded against dies, his heir ( or repre-
sentative } must establish title (as much as the deceased). In-such a case
possession without title would not be s ( valid ) plea.

1. The object of the verso is not to preseribe the impossibility of recovering after three
generations what is wrongly scized, but the objoct of it is to preseribe thaf possession for
mor> than thr2s g n-ra'ions confrs ownership when it is unc-rtain whether it originated in
no titla, Tho woids *for thres genirations’ stand for asmdriahdle (time beyond human
memory).

2. 'Th2id~a is that the original aequirer is liable to fine if he cannot prove his title.
His son and giandson, if they cannot provo titla, ars not liabls to ba fined; but i they
cannot provo titl2 in thoiranesstor and in' themszlvos, they ara liable to  lose the 1fhing
they enjoy, sincz their possossion has not ripened into ownership by enjoyment for three

generations.
* P, 82 (text).
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Riktht means * & son and the like who partakes of the heritage *; ' am '
means ' agamam * ( title ). (An objector says ) it is inconsistent (or absurd)

to say that possession for a long time is proof (of ownership ), for it is’

soen (in the texts ) that a claimant loses ( his right to a thing ), even
after possession ( by another ) for a short fime, as is observed by the same
author (Yaj. II. 24 ):

A person loses land in twenby years when it is enjoyed by anobher
for that period befors his eyes and without protest ( from him ) and
chattels in ten years.!

*The reply ( to the above objection ) is : this  verse of Yaj. )1 to be con-
strued a8 laying down that the man loses the profits arising from the land
and the like for that period (i. e. 20 or 10 years ) when he sees (another
enjoy his land or chattels ) and yet does not protest ( or cause interruption ),
and not as laying down that he loses also the thing itself, viz. the land and
the like ( after 20 or 10 years ); since ( the latter proposition ) would be
opposed to the text already cited ‘ he however who enjoys withoub title &e. '

( Narada p. 62 v 87 ) Katyayana says :

The wrongful possessor of cattle, women or males ( slaves ) or his
son should not rely upon { mere ) possession ( as his support or strong
point in case of dispute ); bhis is bhe rule of law ordained ( by the snges ).

Narada ( p. 61 v 81 ) says :

A pledge ( or mortgags ), boundaries, a minor's wesalth, an open deposit
a gealed deposit, women ( female slaves ), the property of the king (or
state ) and of a Brahmana learned in the Vedas : these are nobt lost ( to
the owner ) by the ( long ) possession ( of another )*

Manu ( 8. 146 ) says :

A mileh cow, a camel, a riding horse, an animal that is handed over for being
broken ( or trained ); these ( and other things) used through the friend-
ship ( or assent of the owner ) are never lost (to their owner through
long possession of another ).

Damyah prayujyate means ‘ which is delivered for being broken.'

Here ends the section on possession.

1. This verse has b2en variously: interproted: from comparatively ancient times.
Medhatithi on Manu (8, 149) gives three interpretations. Nilakantha follows the Mit.
The plain meaning of the verss is in conflict with the proposition that possossion for
hundred years is requirod to create owncrship. Therefore the words ‘bhumer-hanih.
are interpreted to mean * loss of the profits of the land’' and not ‘loss of the land itself”
It is almost certain that at different times and by different sages different periods of adverse
possessions were laid down, and the tendency ssems to ba to bring down the period for
adverse possession, Vide notes to V. M, pp. 62--64 for further details,

2. This is almost the same as Manu, 8. 149,
*P, 38 ( toxt )

A,
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Now ( begins the chapter about ) witnesses.
In Todarananda' Narada says (p. 79 v 147):

In doubtful matbers when two litigants arve disputing, a clear perception
( knowledge or conclusion ) results from witnesses, since the latter have
either seen, heard or experienced the matter in dispute.?

*Brhaspati ( p. 299 vv 1-2 ) enumerates the kinds of witnesses :

Witnesses are declared (in the smrtis) to be of twelve sorts, viz. a subscribin_
witness, one whose nams is caused to be written (by another), concealed wit
ness, one who has been reminded, a member of the family, a messenger, one
coming by chance ( not called on purpose ), an indireet witness, one who is
confided in by both sides, the king, the ( presiding ) judge, the people of
the village.

Likhitah® is one who ( whose name ) is placed on the document by the plain-
tiff ; lekhitah is one who ( whose name )is placed (on a deed as o witness )
by the defendant ab the instance of the plaintiff ; géidhah is one who is made
t7 hear ( the transaction between the parties) behind a wall or the like;
smdrital is one who is reminded 2gain and again of the trinssction ; ydde
cchikah is one who having arrived by chance ( at the time of the transace
tion ) was made a witness ; udlaral is one who can depose (to a transac-
tion ) over and above the ( actual ) witnesses because he hears (from them
what they had seen ) or is made to hear ( what the resl witnesses themselves
heard ) ;* adhyaksak means the presiding judge ; and this word is intended
to include the sabhyas ( assessors ) and others by reason of the text of Katys-
yana ‘the seribe, the judge and the sabhyas in succession ( the later one in
the absence of the earlier) a,re( witnesses )’5. The same author (vide
Brhaspati p. 301 vv 16-18 ) says :

There should be nine, seven, five, four, or only three (wibnesses). Two
may be accepted us ( sufficient ) witnesses, if hoth be g'rotriyas ( learned
in the Vedas ) ; ( but ) a single witness should never be asked ( examined ).
Ot likhita ( subscribing ) and gidha ( concealed ) witnesses, two (each)
may be accepted ( as sufficient to decide u cause) and of lekhila or
vadricchiks ( chance ), smdrila, kulya (those of the same family) and

1, This is an encyclopedia on religious and civil law, astronomy and medicin®
compiled by Todaramalla, the finance minister of Akbar,

2, The latter clause may also'mean * since they ‘have a direct cognition of the matter
by sight or hearing’. '

8. For detailed explanations of these terms vide wnotes to V, M, pp. 65--67.

4, Mandlik ( p. 28)) translates utfarah as ( ‘one in answer) speaking after witnesses,
upon hearing dr being told ( their evidence ).' This is far from clear,
. 5. The other half of this verse as quoted in the BMif. means ° and the kibg when

‘ho himself tries the canse are declared to be witnesses’,
* P. 34 (text)
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of ublara witnesses there must be three, fom or five. A single wibness
slone would be enough for proof if he he » d¥taka ( 2 mossonger )-, an
accountant, one employed in the business ( by toth parties as their inter-
mediary ), the king or the presiding judge.

Yajfavalkya ( II. 72 ) declares tha® even one witness of bheilikk'l:ta and obher
sorts may be accepted ( as sufficient for proof ) if both sides consent :
With the consent of both parties even a single person, who knows the
dharma, becomes ( sufficient as ) a witness.

* Vyasa says @

Even one witness, whose actions are pure, who knows the dharma,
whose word is known from experience ( to be true), is enough for proof

( of a thing ), especially in 8@hasa ( offences attended with force such as
wurder, robbery, rape, &c ).

Anubhiitav@k means ‘ one whose word 1s gencrally seen bo be true’.

g -
Katyayana says thab one wifness, even though not reputed to be a veraclous
pereon, is sufficient in cases of deposit and the like;

Even 2 single person may depose as a witness in the case of a deposit
meade secretly ( in his presence); as regards things Lorrowed for use
aven 2 singlesperson sent by the plaintyff (ie. the owner of the thing to
the borrower with the thing ) may be ( enough ) as a witness.

Ydacitam means * ornaments ond the like such as ear-rings brought ( from
the owner thereof ) on the occasion of a marriage or the like’. The same

author ( Kabyayana ) declares even one person sufficient as s witness in dis-
pubes about articles for sale :

That man by whom an article for sale was made (finished or menu-
{actured ) should identify it. In a dispute (about that article ) he, though
alone ( as a witness ), is declared to be ( sufficient ) aoof.

And; Vyasa declares the qualifications of them (of witnesses ):

Those who know the dkarma, persons having sons, pereons born 1n
distinguishedl families, those who are well-bred, those who ( generally )
speak the truth, those who perform the rites prercribed in the Vedas and
the_smrlis, persons iree {rom hatred and envy, those wha are &'roiriyas
(learned in the Vedas ), persons who do not depend upon others, who are
learned, who do not fravel from place to place and those who are in the

prime of life should be made witnasses by the wise in disputes about debts
and the like.

1. The word maul@h is rendered thus by the Kalfutaru and the Vrnamitrodaya
Madanaratna explains ‘ihose who know ihe rrceeding eircumstances of {he traneaction
in dispute ).' Medh#tithi (on Manu 8. 62 ) explains maulth also a6 * those who ara 1esidents

of the same place as the parties’.
*P. 85 ( toxt )
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* Narada ( p. 81 v 155) says : .
( In disputes) among &' 7én¥8 (guilds) the office-bearers (or heads) of the
s'renis, among groups or associations' the heads thereof, among those who
stay outside (the village, i.e. who are untouchables) persons who live out-
side, and (in disputes) among women, women become (proper) witnesses.
Katyayana speaks of members of associations ( vargas ) :
Persons wearing marks peculiar to their sects ( such as Bauddhas ), s'renis
( guilds ), péigas and other communities of merchants and all others who
are banded into a group (or association ): these are called vargas by
Bhrgu. The leaders ( or heads) of ddsus (serfs), edranas ( bards),
+ wrestlers, of those who subsist ( by driving or riding) elephants, horses
and (fha.riots and of groups of every sort are known ( in the sm1ti8) to be
varging, .
Yaiflavalkya ( I1.69 ) speaks of persons of other castes ( as eligible witnesses ):
It should be known that witnesses (in a cause ) ought to be at least three;
they should be devoted to performing the rites prescribed in tha Vedas and
smyiis ; ( they should be ) of the same caste and the same varna ( class)
a8 that of the litigants or men of all castes may be allowed (as witnesses)
for all casfes.

The same suthor ( ¥Yaj. I1.70-71) mentions those who are to be excluded ( as
witnesses ) :

A woman, a minor ( under 16 years), an old man ( above 80 ), & gambler,
one intoxicated, one possessed, a person reputed to be guilty of @ desdly
sin, an actor; an unbeliever ( or heretic ), a forger ( of deeds or coins), n
deformed person, one degraded from caste (for some sin or wrong-doing ),
one interested ( in » party to the suib ), one interested in the subject
matter ( of dispute ), & friend ( or associate), an enemy, o thief, an adven-
turer ( or desperado ), one known to be a liar, one deserted and the like
_are nob ( competent) witnesses.

Nirdhiitah means ° one abandoned by his kinsmen ( or friends )’ ; the word

d@di (the Like ) includes slaves and others. Brhaspati (p.302 v 29) says :

* The mother's {atber, the father's brother, the \\_rife's brother, the maternal
uncle, the brother, a friend and son-in-law : these are not ( competent )
witnesses in all dispubes.

$Narada (p 83 v 161 ) says :

He, who not beingt named ( cited ) a« o witorss, eomee of s otwn acenrd
and deposes, is termed in the gastras o voltloet ( witness ). L das not
deserve to be a witness.

1, For s’reni, vide above p. 5 71, 'The word ‘varga’ means ‘ & group or association in
general ’ aud is of wider import than Srepé. It 'may apply to any association or group of

le bandod together for some purpose.
Beop *p. 36 (text) §P.87(text)

ve M. &
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Katyayana says :!

If one of the subscribing witnesses thet are cited by a disputant deposes
against the others, all of them become no witnesses 3( i.e. become useless or
incompetent ).

Narada ( p 89 v 188 ) declares that even such ( persons as are ahove declared
to be incompstent witnesses) are in certain cases allowable as proper
witnesses :

Those even, who have been mentioned (in verses 178-187 of Narada's
rnadana chapter ) as incompetent witnesses such as slaves, impostors and
the like, become ( competent ) witnesses, having regard to the gravity of
the matter (in dispute ).

In the case of the absence ( of competent witnesses ) Manu (8.70) says :

In the absence { of competent witnesses ) evidence may be given even by
a woman, by a minor, by an old man, by a pupil or kinsman, by a slave or
hired servant.

YajBavalkya ( II. 72 ) says :

In ( charges of ) adultery, theft, sssault and slander and in all

offences attended with force ( such as manslaughter ) any person may be
a witness.

IE this passage, ® although adultery and the like fall under the oategory of
8dhasa, they are separately mentioned in order to refer to such adultery and
other offences as are clandestinely committed. Us'anas says :

A slave, a blind man, a deaf person, a leper, a woman, & mincr, an old
man and the like : even thess are regarded as ( competent ) witnesses in
sahasa ( offences dus to force ), when they are not concerned (in the
matter to be tried ).

*Anabhisambaddhdh means ' when they are mot partial (to one side ).
Brhaspati ( p. 302 v 24 ) says :
A litigant may point out faults in the witnesses cited ( by the opponent)
to prove the matter in dispute, if the faults really exist. A litigant

attributing faultsto witnesses who are faultless is liable to pay a fine
equal ( to the matter in dispute ).*

1. 7The word likhitandm and nirdigiondm may also mear ‘that are put down as
witnesses in the plaint or reply ' and “are cited as witnesses at the time of proof { kriya ).’

2. Vide notesto V., M., p. 70 for detailed explanation. 'Thia rule of Katysyana was
to apply only where the witncsses thut give conflicting testimony were equal in number or
equal in merit. Compare Narada ( rnadana 160 ). Vide notes to Riit. v, 859,

8. COompare a similar remark above p. 8.

4. 'This would apply only whers it is possible to sst a money vailue on the subjest matter

of dispute. %Ience)Arari rha and Vir, explain itas meaning ‘the fine imposed on a false witness
*P. 88 ( text ),
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In this passage the word vdd? ( litigant ) means ‘ the defendant '; atsamam
means ‘equal to the amount which is the subjeet of dispute.” Vyasa says :

The faults of the witnesses should be stated by the defendant before
the court. They ( the witnesses ) should be made ( by the judge ) and
the assessors to refute all the faults put down in writing ( against them ).

The meaning is that the witnesses should be required by the sabhyas
( assessors ) to give their explanation with regard to their faults as witnesses
written down on paper. The same author ( Vyasa says ) :

It ( the witnesses )! admit ( the faults pointed oub in them ), they do
not at all deserve to be witnesses: if it be otherwise (i. e. if the faults are
not admitted), they ( the faults ) should be established by the defendant
with evidence. If the defendant cannot clearly establish ( the faults urged
by him ) against the witnesses he should be made to pay a fine. When
the witnesses { cited by the plaintiff ) are proved ( to possess the faults
pointed out by the defendant ), they are to be rejected, being devoid of
the characteristios of { competent ) witnesses. ( The plaintiff ) should be
made to pay a fine in the same way ( ag the defendant, when the Ilatter
fails to prove the faults alleged ) according to the procedure laid down in
the 8'dsira, if the plaintiff, who relies solely on the goodness of his witnes-
ses (in whom faulis are established), does not care for obher means of proof.

Alonyathd means * if not admitted; ' bhGvaniydh mesns * should; be made
to admit * ( their faults ); 574yaY& means ‘ by evidence. ° The connection
of the words is * not establishing ( the faults ) clearly * ( i. e. sphufam is to
be connected with abhdvayan ). As to the text

Those faults of witnesses that are ( obvious ) to the members of the
court or that follow from the ordinary experience of the world should be
considered ( by the members of the court of their own accord ). Such
faults should not be required to be established, since (such witnesses )
should be excluded ( by the court ) on account of their ( patent ) faults®

1. Mandlik ( p. 25) translates this as * in the answer of admission witnesses are never
fit to bo called'. This is wrong. It has already been stated that in an answer of admission
no evidence is necessary. The author is now on the subject of faults of witnesses. The
explanation of ¢ atonyath& bhavantyah’ that follows makes it clear that the translation
should be as above.

2. This verse is ascribed to Vyf@sa by Aparika, Sm. C. and Vir,, while Par#s’ara-
Madhavrya aseribeas it to Katydyana, Vide notes to V. M. pp. 72--78 for various readings
and detailed explanation. Even with the reading ‘sabhisadim dfsanam' it is possible
to translate as above, the literal meaning being * what apeers to be & patent fault of the
members &c.'. The word dogavarjent@it may also mean ‘in order that the fault called
anavasthd may be avoided’. If witnesses] woere called to prove defects in witnesses other
-witnesses might be cited to prove the former get to be false and the process might have
o be carpied on ad infinitum,
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*ib hasg reference to ( faults in ) trustworthy witnesses that ( faults ) can be
ascerteined from ordinary experience of the world. Whenthe defendant has

no knowledge of the taults ( of the witnesses of the plaintiff ) the same
sufho. says ;

Those faults of evidence ( witnesses and documents ) that are latent
should be declared by him who disputes ( the evidence ) at the ( proper )
time and the patent faults should be declared by the members of the
court ( 8abhyas ) at the proper time after exhihiting what the sdséra ( the
works on law ) dictates.®

The meaning is that latent ( concealed ) faults should be exposed by
expounding ( by reference to or reliance on ) the sBstra before the (actual)
examination of the witnesses. And Brhaspati ( p. 302v 250) says that
they (the latent faults ) should not be exposed after that { stage ) :

Whatever fautts in ( or objections to ) a document or & witness there
may be must be declared at the time when the frial is proceeding, but the
( litigant ) should not ( be allowed to ) declare the faults after they ( the
witnesses ) have deposed.

Ukt@m means ‘when they have said,  i.e. when they have begun to speak. ?®

The termination of the past passive participle ( ke in Panini's h'erminology)
is ndded ( here in ukidn ) in the active sense according to the rule® * the
affix ko (i. e. fa ) is added to a roob to denote the completion of the firs
of & series of continuous acts and in the active voice.’ Katydyana declares
the punishment in this matter. : ! .

He, who, after a matter has been deposed to, would find fault with
( raise objections to ) witnesses in whom hef ound no fault before and cane
not give (adequate) reasons for that for not pointing ouf the faults
earlier shall be muleted in the lowest amercement.*

If the witnesses be themselves unable to refute the objections raised against

them, the party ( whose witnesses they are ) must do it; so says Brhaspati
(p. 802 v.26.):

1. The proper time for pointing out the faults of witnesses by litigarts is whon the
hearing beging and for the judge and the assessors when the judgment is being pronounced.
The §dsiras (smrtis) lay down rules as fo circumstances that vitiate oral and written
testimony.

2. Mandlik translates (p. 26) wkidn as‘ the speaker beginning to speak (should be
stopped); this is the meaning’. This is'quite wrong. Vide notes to V. M.p. 74. The word “uktin’
( which is a past passive participle) would naturally be connected with * dogan ' in the
preceding half, but then the sentence hardly makes any sense. Hence * uktin ’is explained
as an active past participle and connected with ‘ witnesses’,

8. This is Panini III. 4. 71. Vide notes to V., M. p. T4,

4, According to Manu 8, 188, the lowest amercement was 250 panas,-the middling

was 500 and the highest was 1000, .
*P. 30 ( toxt ),
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He, whoss documents or witnesses are found fault with in a suit, will
* not succeed in his cause, as long as he has not oleared that { the docu-
ment or the witness of the faults pointed out ).

Tat (in the verse above ) signifies ‘a document and the rest’. Kabyaysna
prescribes the punishment for those who adduce false witnesses:

**He, who, through a desire to succeed in his eause, cites false witnesses,
should he deprived of all his belongings and should be then made to lose
. the subject matter ( of dispute )2

Nirvigayam means ‘deprived of the property that is the subject matber of
dispute’. Narada ( p. 90 vv. 193-196 ) declares the means for a.seertammg
false witnesses:

He, who, on account ( of the consciousness of ) his own wrong-domg
( guilt in perjuring himself ), appears like one uneasy, shifts from place td
place ( when giving evidence), runs after every ome ( he sees ), who
suddenly ecoughs much, again and again breathes deeply, who seratches the
ground with his feet, who shakes his arms and garment, whose face changes
colour and whose forehead perspires, whose lips become dry, -who looks
above and sideways, who withoub being asked talks much and irrelevantly
as if he werein a hurry, should be known as a false witness. ( The
king ) should punish such & sinful one severely’.

Katyayana and also Manu ( 8. 87, 79-80) state bhe manner of putting ques-
fions to witnesses :

" The judge, himself being pure, should ask in the forencon the witnesses
of the regenerate classes who are pure to deposs to the truth, with their
faces turned to the east or morth, in the presence of (an image of ) “the
divinity and Brahmanas. $The judge should in a soothing fone question
the witnesses in the court-room and in the presence of the plaintiff and
the defendant in the following manner; ‘All that you know concerning the
reciprocal actions of these two ’ (litigants ) in this matber depose lsru(:hfully,
{or you are in this matter the witnesses,

In disputes about kine, horses and the like the same author (Kﬁtysya.na,)
declares the ( necessity of ) the prasence of the subject-matter of dlspube (at
the trial );

In the presence of the plaintiff and the defendant and of the shbjaet;
matter of the suit ( the judge ) should urge { require ) the witnesses to- -give
evidence to their face and never behind their back, ( Evidénoce )" m‘f"

. in rare cases be taken in the vicinity of the subject-matter ( of dlsputge )

L s

L

1. Tatah may mean ‘ony account of that fault’ and nfrvisaysm nccordmg tq ‘h&
Smrticandrika means *ibanished from the country ’. |
* P, 40 (text). $P. 41 (text),
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@ven in the absenne of both { the litigants ). This rule holds good in

. { disputes about) quadrupeds, bipeds and immoveable property. Inall djs-
putes about articles that are weighed (like gold) or that are counted or
measured, ( the judge ) may require the witnesses to depose even in the
absence ( of the subject maftter of dispute*),'but not in other cases.

Tayorapi vina kvacii-this means ‘even in the absencs of them both’ji. e
of the plaintif and the defendant,' but in the presence of the subject of dis-
pute in some cases i, e. in the case of quadrupeds and the like; laulyam
means ‘gold and the like that are capable of being weighed'; gantmam
means ‘coins and the like that can be counted out’'; MeyaM means ‘rice
wheat and the like which can be measured’: abA@veps means ‘even in the
absence of the subject matter of suit’; kriy@kdrssw means ‘in judicial proe
ceedings’. The same authority ( Katydyana ) says thab in disputes relating
to homicide the deposition of witnesses should be taken in the presence of
( an image or temple of ) 8iva:

In the case of the killing of living beings, ( the judge ) should make the
witnesses depose in the presence, of S'iva, when no trace ( or remnsnt ) of
the death is left; otherwise ( i. e. when traces exist ), a witness should
not be made to depose thus (i. e. in the bemple of S'iva ).?

*Tat means ° the deposition of a witness. * It should be taken (in the
presence of 8'iva ) in the absence of any marks of the homicide ; anyathd
( otherwise ) means ‘ when there are marks of the killing." The same
author ( Katyayana ) says : ;

The king should not cause procrastination in recording the deposition of
witnesses. Great sin, viz. failure in performing one’s duty, results from
procrastination.

Narada ( p. 91 v 198) says :

Having summoned the witnesses and having bound them firmly by
oaths, ( the judge ) should separatsly question all the witnesses whoss
character ( conduct ) is well-known and who are familiar with the matter
in dispute. -

1, Vir.explains this as Nilakantsha does. But the Smpticandrikia and Parisa’ra-
madhaviya explain differently viz. ‘even apart from the two places (evidence may be
taken )’. The two places where witnesses may depose are the court and in the case of
immoveables near the property itself. Evidence in the case of 'homicide may be taken at
the place of crime.

2. This is a somewhat difficult verse. Some digests read ‘in the presence of the dead
body * ( fava for S'iva). This latter seems to be & better reading. Nilakantha's way of
taking faf as referring to deposition and connecting abhdve with cinhasya is far-fetched.
He h:.d t(; ;es(art to)it as he read ‘ diva-sannidhau', Vide notes to V, M. p. 75 for details,

! text '
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Vasigtha says :!

What was seen by the ( witnesses ) together should be deposed to by
them in the same way (i.e. they should depose simultaneously); but
( what was seen ) by the witnesses separately should be related by each
seperately. Where & matter has becoms known to witnesses at differsnt
times ( the judge ) should make them depose one by one. This is the rule
( of examining witnesses ) 1aid down (in the sstras ).

Manu ( 8. 118, 102 ) says :

A:’ Brahmana should be made to swear by (his) truth, a Kpairiya by his
riding animal and weapons, a Vai8ya by his kine, grain and gold, s S'ddra
by ( invoking on his head ) all the sins (in case he deposed falsely ).
Brahmanas who tend herds of kins, who are traders, mechanics or actors,
who are hired servants or money lenders, should be treated as S'Wdras
( for purposes of examination as witnesses ). Those® who are fallen from
their proper duties, who subsist upon food given by others and yet who
desire the stabus of a man of the regenerate classes should be treated
like §"8dras.

*The meaning ( of 8a¢yena ) is : if you spesk falsely, thy (merit due to) truth
will perish; such like should be the mode { of oath for a Brihmana ) The
test for determining the ( truth or falsehood of the ) deposition of a
witness is declared thus :

If ( what a witness ) deposes is not less than ( what is affirmed by the
party citing him ) in respect of place, time, age, the substance ( dravya ),
the name, the caste, the measure, ( the judge ) should declare that the
matter in dispute has been proved ( by that parby ).

Yajtiavalkya ( II, 78)) lays down a rule for decision when witnesses contradict
each other.

In case of contradiction the testimony of the majority should be accepted
( 1. e. prevails }; if ( the witnesses ) are equally divided, the testimony of
the virtuous set and if there be a conflict  of testimony ) among virtuous
witnesses, the testimony of the most virbuous should be accepted.

The same author ( ¥&j. II. 76 ) prescribes the fine for not deposing aftér
having agreed to give evidenece :

PR

1. These two verses are ascribed to Xityiyana by Apararka. Theso verses ard
Aot found in the printed Vasisthadharmag@satta (B, 8. serles) nor in iis translatiofi
(8. B. B. vol. XIV ),

9, This verse occurs in Narada also ( rpidana 199 ).

8, This verse is nob found in Manu,
*P, 49 (text')
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A person not giving evidence should be made by the king to pay the Whole
debt together with a tenth ( part ) added thereto on the forty-sixth day
( after he is summoned ).
Sarvam ( the whole ) means * including the interest *; sadas'abandhakam
means ¢ together with a tenth part,” The Mitakeara states that the benth
part is to be taken by the king and the debt together with interest is to be
taken by the creditor. The same suthor ( Yaj. II. 82 ) lays down the
punishment for one who, having knowledge  of the matter in dispute ), does
not agree to give evidence as a witness :

He, who, having been called upon { along with others ) to give evidence
as 8 witness conceals it from others nunder the influence of folly, should
be made to pay an eight-fold fine; if ( he be ) & brihmana he should be
expelled.!

Such a witness is to be fined eight times as much as ths fine inflicted in case
of losing the suit. But a brdhmana unable to pay the fine is to be expelled
from the country and a k8aériya and the like are to be made to do acis
proper for them ( or to which they are accustomed ). So says the Mitaks-
ard. Manu ( 8. 108 ) says :

That witness who after giving evidence is seen to meet with ( the mis-
fortunes of ) disease, fire or a relative’s death within seven days ( of
his deposition ) should be mads to pay the debt and a fine.

*Yajdavalkya ( II. 80 ) says:

If even after some witnesses have deposed ( a.s-'to-afmu.ﬁﬁer in dispute’)
other witnesses more meritorious ( than those already examined ) or
double in number ( of those already examined ) depose to the contrary,
then the witnesses first examined are false ones.?

Narada ( p. 21 v. 62 ) says;

SAfter a judicial proceeding has been almost finished, proof, whether
documents or vnlinesses, would be useless, unless the samo had, bee);
announced before!

. 1. The Mit. on Yaj. shows that this verse rather applies to a persopn, who, hdving
agreed fo give evidence and being cited along with others to depose, afterwards at the trial
denies to other witnesses that he is a witness, It is Yaj. IL 77that is the proper verse to
be cited for the purpose of laying down a punishment for him, who, though he knows the
matter in dispute, does not agree to come forward as a witness.

2. Vide notes to V. M. pp. 77--78 for explanation. This can only apply to & case
where judgment has not already bion pronounced, as tho noxi verse of Nirada makes clear.

8, Mandlik (p. 29), Dr. Jolly (8. B. E. vol. 83 p. 21 note) and Gharpure (p. 41)
translate ‘murmhie’ by the word ‘decided’. Bub this is wrong. mnirpikte does nob
mean ‘nirpita’. It literally means ‘cleansed thoroughly’ i., e. heard completely, but
not finally decided, Besides that interpretation would bo opposed to the rules. n.bout
review of judgment. Vide notes to V. M. pp. 79--80.

4, Compare C. Pro, Code Order 7 rule 14 (2 ) and 18, -
*P.4d ) text )
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Yajtlavalkya ( II. 83 ) states thatin somejcases witnesses may depose falsely
and declares the penance therefor :

Where & man of the four castes would be liable to suffer death (if the
truth were told ), there & witness may depose falsely; for purification from
that ( sin of falsehood ) an oblation of cooked rice should be offersd o

Sarasvat: by the regenerale classes.!

Vignu ( 8. 17 ) prescribes the penance for a 38dra ( deposing falsely ) ‘=
#irad should give one day's fodder for ten cows.! Aikdhikam means’ as
much as would be sufficient to feed them one day.’

Here ends the section on witnesses.

Now begins the section on ordeals $

That (an ordeal) determines a matter which cannot be decided by means
of human proof. It is of two kinds according as it determines at once or
after some time. Brhaspati ( p. 815 vv 45 ) mentions the varieties of the
first kind of ordeal ;

*Balance, fire, water, poison, kosa (sacred- libation of water ) as the
fifth, the sixth is declared to be rice, seventh is a hot piece of gold, the
eighth is the ploughshare apd the ninth is known as springing from
dharma,

YajHavalkya ( II. 96 ) declares that the first five are to be resorted to only
in cases where the matter charged is of great value or is of a serious nabure :

These ordeals, viz. balance, fire, water, poison, koia are meant for
clearing ( persons ) of serious charges ( or in valuablo matters ), when the
complainant (or plaintiff ) declares himself ready to undergo fine ( follows
ing on & defeat in the trial by ordeal ).

S'irgakasihe * means ‘ who undorgoes the fine consequent upcn defeat, *
Pitamaha says :

( The judge ) should prescribe the balanes and the othet ( four )
ordesls for those who are proceeded against ( or complained against ) with
nssurance. The ordeel of grains of rice’ and kos'n ( ordeal) are to be
smployed in cases of doubf ( as to whether the defendant is the person
who committed the wrong ).

1. Barasvatl being the goddess of spocch it was appropriate that an offering should
be made to her for doposing falsely, Compare Manu 8, 105,

2, The word ‘B’Irgakasthe’is thus explained, S'#rSam means the head i, e, the
fourth stage of a judicial proceeding (viz. the final judgment). It therefore indicates
fine which is imposed on the defeatod party, Therefore the word means ‘one who offes
$o undergo the fine of defeat’,

*P. &b é texk ), § Both Btokes and Mandlik omit the treatment of ordeals,

Y. M.
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Avagtambhah meanst’ certainty. * Therefore the kos'a ordesl can!be employed
in a charge made with certainty about the wrong-doer and also in one where
there is a doubt. The Kalikapmana says:

In charges of adultery, of theft, of intercourse with women who are
forbidden, when one is accused of having committed a mortal sin and in
cases of serious ( or violent ) offences against the king ordeals may be
employed. In serious charges ( of adultery ete. ), in civil wrongs ( such as
non-payment of debt ) and in cases where there is reviling, the king should
preseribe ordeals with an undertaking ( on the part of the complainant or
plaintiff) to pay a fine ( in case of opponent’s success in the ordeal ). In
grave charges such as that of adultery and in cases where there are many
accusers ( or plaintiffs ) an ordeal may be prescribed in order that ( the
person accused ) may clear himself ( of the accusation ), but w1lshouli an
undertaking ( by the aceuser ) to pay a fine (ir case of opponenli 8 success in
the ordeal).

Agamyah ( in the first verse from the Kaliki-purina ) means ‘ women
other than others’ wives , such as prostitutes and the like that are common
{ to all who visit them ) the word 8'aslé means the same thing as a.bln-
gaste’ ( i. e. charged with the commission of & great sin ); 6GhG8AM means ‘s
wrong done with violence (or force)'; Gvarnah means ‘abuse’; 8%ral means
‘fine’. *The attribute (adultery with) another's wife (to the word abhisipa)
is not literally intended, since what is intended to be repeated (or mentioned)
as a topic (about which something is to be predicated ) is abkis’dpa ( grave
charge ) % similarly the words ‘where there are many ete.’ also ( are nob o be
literally understood ). Therefore even in the absence of individual com-
plainants an ordeal may be resorted to in the case of all charges ( of mortal
sins ). The mention of the purpose in the words 8 uddhikdrandt ( for the
purpose of clearing one's character ) can also be well construed on this inter-
pretation and also the following general proposition (ca.n be well understood
or construed ) :

1. This is o somewhat wunusual sans> of agamydh. That word gonerally refers
to such women as are forbidden for sexual intercourse (on the ground of its being incest ).

2. Here Nilakantha rofers to a Pdrvamimatsi principle ( which follows from
Jajmini IIT. 1. 18--15 ). Vide notes to V. M. pp. 83--84, The conclusion of Jaimini is
that though the 1Vedic sentonce ‘he eloanses the graka ( cup )' uscs only the singular graha,
yet all cups are fo be cleansed i, e. tho singular number is not striotly intonded and
stands for tho plural also, In the same way, the word ‘paraddrabhiSipae has already
ocourred in the firsb vorse, it is again ropealed in the third verse, where the proposi-
tion to be laid down ( the vidheya ) is that an ordesl may bo resorted to for cloaring
onc’s character. The subject of which this is preflicated is rcally abhifapa { a grave
charge) and not ‘peraddrabhiddpa '; the word paradire being only an attribute of abhi-
g'ipa may be taken to includo other abhifipas also, just as tho singular numbor in-
oludes the plural” Bo also even if thero be nob many accusers or even nome, an otdeal

jpray be resorted to for clearing one’s character,
*P, 46 ( text )

“
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An ordes]) may be resarted to in cases of sedition and in ( geave) sing!
( Yaj. 1. 96, ),

Narada says

An ordeal without an undertaking to pay a fine may be preseribed for
those who are suspected by kings (as offenders), who are pointed out by
thieves ( as their associates ) and who are intent on clearing themselves.

An oath 15 divine proof which determines a cause after a time. Narada ( p.
100 vv. 248 and 250 for first verse and last half ) enumerates its varieties:

Truth?, riding animals and weapons, kine, grains and gold, the feet of
n deity and one's father ( or ancestors), one's gifts and meriterious
actions ( these may be sworn by ). One may ( solemnly ) touch the head
of one's sons, wife or friends ( by way of oath ) or in charges of all
kinds ( whether serious or trivial ) the drinking of kos’a ( sacred water )
may be presoribed. These are proclaimed by Manu as oaths ( to ba
resorted to ) in trifling matters.

Kod'a, though it determines ( a dispute ) after the lapse of kime, wWas enume~
rated among the first series (i. & among tula &c. above that decide a mabter
immediately ), since it can be resorted to in serious charges also. YajRavalkys
(I1. 96 ) says:

One of the two may undergo ( the ordeal ) if he likes, while the other
may undertake to pay the fine ( in case of defeat by ordeal ).
*This option can apply only if the complainant ( or plaintiff ) so desires, but
if he be unwilling, ordesls are to be prescribed for the accused (or defendant)®
alone, according to the dictum of Katyiyana quoted in the Divya-tattval:

No one should ask the plaintiff or complainant fo undergo ordeal ; those
who are adepts in ordeals should offer ordeals to him who is the defendant
( or accused ).

Now ( begins ) the treatment of ( the topic of ) those who are fit (to
undergo ordeals ). Yajfivalkya ( IT. 98. ) says:

1. Yaj. uses the general word pataka and not paraddrabhiSGpa ( which s a particular
sin ) when preseribing an ordeal without fine; hence in the KalikBpurina also the word
paradarabhisdpa is merely illustrative and includes other grave sins also (like drakmahatya),

9. With the first verse, compare Manu. 8. 118 ‘Satyena &ec.’ cited above. Truth
is to be taken with Bréhmanes, 1iding animals and weapons with Ksatriyas, kine &e
with Vais'yas. Any one may swearby the feet of his ancestors or of & deity. The verse
* he may touch &c.’ does not occur in the printed Narads. Compare Manu 8. 114,

8. The general rule as stated by Katyiyana above was that the complainant ( or
plaintiff ) was not to undergo a divya, but that it was the accused or defendant who was to
do so. But if the complainant chose he could himself undergo the ordeal and the defendant
or accused may then undertake to pay the fine,

4, 'This is one of the works of Raghunandang,
* P, 47 ( text )



Y VYAVAHARAMAYGRHA

The ( ordeal of ) balance (is prescribed) for women, minors, old men,
the blind, the decrepit, brahmanas and the diseased, fire or water ( ordeal )
is prescribed for ( Ksatriya and Vais'ya respectively ) and, for sEdra
saven Yava8 of poison.

StrE means ( any woma,n) without reference to caste, age or any particular
condition ; b&la means ‘a person of the age of sixteen and also of any caste’;
an old man is one who is beyond sighty years of age. Balance alone out of the
several ordeals is preseribed for a brahmana at times which are common to
ell divyas as detailed later ! ; but when it is the proper time for fire and other
ordeals, they also can be administered (to brahmanas ). It is hence that
Pitamaha says :

Clearing off ( from guilt ) by means of the ordeal of kos'a is preseribed
for all the (four) varnas ( principal eastes ). All these ( mine ordeals )
are proper for all persons, but nob poison (ordea.l) for a brghmana,.

The Kalik&--puriina says:

For the lagt of the varnas ? (i. e. for the s'Edra) should be offered

( the ordeal of ) the heated golden Mdga,

Narada ( p. 101 v. 255 and p. 113 vv. 313~315 for last four_verses]) says :

( The judge ) should always examine by (the ordeal of ) balance eu-
nuchs, those devoid of courage (or mettle ), those whose minds are in
distress on all sides, minors, old men, diseased persons and women.
#Poison is not preseribed (as an ordeal) for women nor water ; ( the
judge ) should consider the hidden truth about them by means of the
balance, the kosa and the like. OClearing (of guilt) by water is not
prescribed for those who are diseased ( or distressed ) mor poison for those
who suffer from hiliousness ; the ordeal of fire is not prescribed for those
who suffer from white leprosy, who are blind and who have bad nails.
‘Women and minors are not to be plunged (in water as an ordeal) by
those who know dharmas’astra, and also those who are diseased, old or
weak. (The judge ) should not plunge in water those who are devoid
of energy, who are ground by disease =nd those who are distressed ; if
they plunge in water they might die at onece, since they are known to have
little vitality; these should never be plunged in water ( as an ordeal ),
though they coms ( before the court ) charged with heinous crimes, nor
should ( the judge ) cause them to carry fire ( as ordeal ) nor should he
clear them with poison.

115, Vide the verss of Pitdmsaha quoted below °‘Caitra...... these are the months
common &e .

116, According lo the Vir, ' varnintya * means ‘ one who borders on the varpas ’i, e
& Mlaccha.

* P. 48 { text)



OBDBALS 45

Vignu ( Vignu Dh. 8. 9. 29.) says:

Water should not be prescribed for the phlegmatie, for the diseased, for
timid people, for those who suffer from difficulty in breathing and from
cough 1.

Katyayana says;

Fire is not ( prescribed ) for those who work in iron ( blacksmiths ),
nor water for fishermen nor should poison be ever offered ( as ordeal ) to
those who know magic spells and y0ge. (The judge ) should nob prescribe

_the ordeal of rige for one who is observing a vow or one who suffers from
a mouth disease.

*Vrait means ‘one who observes the vow of subsisting on milk and the like.'
Pitamaha says:

Kos's should not be offered by the wise to those addicted to wine and
women, o gamblers and to those who ave unbelievers ( atheists ),

Narads ( p. 117 v. 332 ) says:

The offering of k08¢ ( as an ordeal ) should be avoided as regards him
who has once been found guilty of a grave crime, who is destitute of
dharma, who is ungrateful, who is impotent or who always finds faults,
who is an atheist and who is sinful ( or in whom faults exist ).

Katyayana says:

The determination ( of disputes ) among the untouchables, among the
lowest people, among slaves, among mlecchas who are evil-deers and
among those who are born of unions in the reverse order of castes (i. e.
unions of females of higher cas‘es with males of lower castes ) should not
be carried out by the king ( in his court ); on occasions ( of dispute among
them ) he should direct them to undergo ordeals well-known amang
them.

Tatprasiddhdni means ‘ balance, serpent and the like.” If the person who
should undergo an ordeal is unable to do so, the same author (Kﬁtyiya.na. (
as quofed in the Divyatattva says:

( The king or judge ) should preseribe the proper ( ordesl ) without
conflict with the time or the place. In case of inability ( 1it. accident,
reverse of fortune ) ordeal should be carried out through. a substitute. This
is the rule ( of law ).

Anyena harayet mean * the ordeal should be performed by a substitute;
viparyaye means ‘when the person to undergo the ordeal is unabls to do

1. This is nob in the original a verse bubt & prose sdtra, while Nilakantha's reading
makes it averse, Visnu reads * na & lesmavysdhyarditandm bhirGpém...codakam ’,
*P, 40 (texi)



46 VYAVAHARAMAYUKHA

80'. ('The judge ) should prescribe the proper ( ordeal ). When it ig
pasitively known that a person at one time was guilty of patricide or of some
mortal sin ~ and subsequently ( he is charged with another crime) and
it is doubtful ( whether he committed it ), even in such case the sama author
( Eatyayana )sa.ys that an ordeal must be performed by such a person
through a substibute alone :

* In case of those who are guilty of killing their mother, father, a bra.
. hmana, a teacher ( or elder relative ), an old man, a woman, and g
minor ; particulary in the case of those who are guilty of ecommitting one
of the great sins and who are atheists; in the case of those who wear
heretical sect marks ; in the cags of lascivious women and of those who
are experts in magic spells and y0gie practices ; in the case of those who
are born of the mixture ( or confusion ) of castes and those who are
habitusl sinners; when these people are charged again with those very
vaprehensible crimes, the king who is devoted to dharma should take
gare not to preseribe an ordeal for them ( to be undergone in their own
persons ). (The king ) should prescribe an ordeal to ba undergons by
worthy persons appointed by these very ( sinners ). Where worthy persons
cannot be found ( willing to undergo an ordeal for them ) they should be
oleared 1by their own people ( i. e. relatives should undergo the ordeal for
them ).

Svakaih means ‘by their relatives’.
Now as to the time (for an ordeal ). Pitamaha says:

Caitra, Margasiras and Vaisakha, these are months common ( to all
ordeals ) and not contrary to them. The balance (ordea.l) is declared
to be ( proper ) for all seasons but it should be avoided when the wind
is blowmg The fire ( ordeal ) is declared to be proper in the seasons of
digira, hemania and vars@ (rain). Waber (ordeal) is proper for
darad ( gutumn ) and griema ( summer ) and poison in hemania and
g18ira ( i. o. December to March ).

The express mention of hemanda and 8'i8"ira for the poison ordeal serves
to indicate other seasons also ( i. e. it is merely illustrative and not exhaus-
tive ), since it will be declared below ‘ in the rainy sea.son. the quantity ( of
poison, to be administered in ordeal ) is only four yavas ' ( Narada p. 116 v
824 ). Narada says :
: Kos'a ( ordeal ) may be offered at any time and the balance also ab
all seasons.

* 1. The verse does not absolutely prohibit the prescribing of an ordeal for these men;
what is forbidden is that they are not to undergo an ordeal in their own persons, byt
ﬂ‘m}gh 8 st(1bsf.1tute appointed by them,

B, 50 ( text ).
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*Pitamaha says :

Examination by fire ( ordeal ) should be made in the forencon and
the balance also in the forenoon.! Water should be offered in the noon
by one who desires to secure the fruth about dharma. Purification by
kos'a is prescribed for the first part of the day ( foremoon ), but poison
should be given at night in the last watch, ( as then it is ) very cool.

Respectable people say that these ordeals should be resorted to on Sunda.y.'
Now as to the place ( of ordeals ). Pitamaha says :

The balance should always be placed facing the east and motionless in
a purified place, either in a famous temple of seme God ( such ag JIndra )'
or in the court-hall, at the royal gate or in a public square.

Narada ( p. 104 v.'265 ) says :

In the court room, ab the royal gate and in the square of a temple
( ordeal should be performed ).

Katyayana says ;

In the case of those men who are acecused of the great sins, ( the
ordesl ) should be performed in indrasthana ( place where Indra’s banner
is worshipped or some holy shrine )a.nd at the royal gate in the case of
those who are guilty of treason ( or sedition ). Ordeal should be offered
in the public square to those who are born of unions in the reverse order
of castes (i o. unions of males of lower castes with women of higher
castes ). The wise declare that in matters other than these (ordeals
should be performed ) in the midst of the court hall.

Nirada says :

When ordeals are administered at an improper time and place and ate
undergone by the litigants outside ( the villsge, i. e. away from the publie
gaze ) they always fail ( ho be decisive ) a8 fto the matters in dispute §
there is no doubt about this.*

1. According to the Mit. the day of tiwelve hours is to be divided into three parts,
the first part of fotr hours being called p@irvzhya ( forenoon ), the second madhyahna
( noon ) and the third apar@hna ( afternoon ),

2. Vide Mit. on Yaj, IT, 97,

8. The word ' Indrasthfine ’ is explainéd ‘as sohie well-knows temple ’ by the Smyti«
onndriks, while the Divyatattva cxplains it as ‘the place where the banner festival in honour
of Indra is held! This laet festival, whore i banner in honour of Indra was worshipped.

. continued from the 8th to tho 12th day of tho bright half of BhRdrapada. Vide Brhatsah«
hit& chap. 43,

4. Dr Jolly'( 8.B. 15, vol. 33 p. 250 ) is not right in translating the last hali as‘ thoy
constitute a doviation from the proper courso of a law suit ', Tho Smiticandrikd and Parss
8'ara-Madhaviys say * if the proper place and thelike are disregarded, the ordeal loses m
vahdxty this is declared in the words adeéakala’. &e,

. 61 ( text )
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*Now ( begins ) the procedure of the rites commen to all ordeals
Pitamaha says:

The judge, knowing the dharma, should, after turning to the east and
folding his hands, utter the following words and invoke the gods in fthe
manner following ; * come, come, oh revered dharma, and sit down (for
decision ) in this ordeal together with the guardians of the worlds’, and

"the ( eight ) Vasus, the ( twelve ) Agityas and the bands of Maruts.
Having invoked dharma to be present in the balance, he should after
‘wards assign ( proper places ) to the subordinate ( deities ).° The same

author ( Pitamahs ) says :

Having placed Indra in the cast, Yama :in the south, Varuna in ‘the
west and Kubera in the north, he should assign Agni and the other
guardians of the worlds to the intermediate points ( south-east, south-wess
&e. ). Indra is yellow, Yama dark, Varuna of the lustre of crystal,
Kubera has & golden complexion and so has Agni. So also Nirrti is dark
and Vayu is said to be smoke-coloured; ls'ana is red. (The judge ) should
contemplate upon these deities in these forms in order. The wise (judge)
should invoke the Vasus to the southernside of Indra. Dhara Dhruva,Soma,

pah, Anila, Nala, Pratylisa Prabhasa--these are enumerated as the eight
Vasus The place of the Kdﬂzyas is between that of Indra and that of Isana
(i.e. between the east and the north-east). Dhatri, Aryaman, Mitra, Varuna,
Ams'a, Bhaga, Indra,$ Vivasvat, Pégan, Parjanya us the tenth, then Tvag-
tr, then Visnu, though born last, not the leagt (but the highest of the twelve
Adityas) ; these are the tweve Adityas enumerated by name.. To the west
of Agni is known the place of the Rudras. Virabhadra, §'ambhu, high famed
Girisa, Ajaikapad, Ahirbudhnya, Pingkin, Apai#jita, Bhuvanadhis'vara,
Kagalin the lord of people, Sthanu, and the great Bhava--these are known
to be the eleven Rudras. ( The judge ) should assign a place for the
Matrs between Yama and the evil spirit ( Nirrti i. e. beiween south and
south-west ). Brahmi, Mahes'vari, Kaumari, Vaignavi, Varahi, Mahendri,
Camunda bogebher with her attendants ( these are the sevenmatys ). The
place of Ganes'n is known to be the north of Nirgti and the pla.c.e of the
Maruts is said to be to the north of Varupa. Gaganssparsana, VEyw
Anila, Maruta, Prana, Pranes’s, and Jiva— these are declared to be the
seven Marutas. The wise  judge ) should invoke Durga to the north of
the balanece. These deities are to be worshipped after taking their res«
pective names. }Having offered worship to Dharma beginning with

1, For the Lokepalas vide Manu 6, 96,

2. Dharmna is the principsl deity to be invoked 1n vtdeals and the othet deities trom

“Indra to Durga ( as detailed in the following verses ) axe subsidiary,
*P. 63 (text), 9P.08(text). TP, 54 (text),
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arghya! and ending with ornaments in due order, he ( the judge ) should
then get ready for the subsidiary deities the worship beginning with arghya
and ending with ornaments and should offer ( to dherma and the subsi-
diary deibies) the service beginning with sandalwood and ending with
naivedya.® Ho (the judge ) should light fires in the four principal
quarters ‘and offer oblations at the hands of persons versed in the Vedas
of clarified butter, havis ( boiled rice ) and fuel sticks that are the matbe-
rials of homa. He should perform homa with the (sacred ) Gayatr,
pranava ( the sacred syllable 0m ) and add 8vd@Ad at the end.

Havis means ‘¢arw’® The revered Mimamsaka from the Gauda country
(viz. Raghunandans ) says in his Divyatattva that clarified butter, boiled rice
and fuel sticks are to be offered to the same deities (dharma as principal and
the rest as subsidiary ) ; they are to be thrown on to the fire together { and
nob separately ) as in the case of the 8GWNAYYG offerings® But this is not
correct. In this case it is impossible to have a single joint performance
(taniraid); as the means of offering (the three substances) are different viz.
the 8rwva ladle is (the proper means) of offering @jy& as said in the sentence
‘he ( the priest ) divides with the 8ruva’, the 8rucis ( the proper means)
of offering ¢ar% ( boiled rice ) as follows from the s@ifra of As'valayana ®
and the like to the effect ‘he covers once ( with ghee the juh@ ladle)’, ‘he
divides off two portions of the boiled rice from the middle and the part of it
to the east, ‘he sprinkles ghee over the boiled rice and over the portion
divided off, ‘this is the characteristic procedure for all avaddnas ( offer-
ings )’; and as the hand is the proper means for offering fuel sticks on
account of its fitness. In the case of the 8Ann@YYa offerings ( curds and
milk ), a single joint performance ( offering of the two materials together ) is
proper, as the juh® (ladle) is the means of offering both. The same
author ( Pitamaha ) says:

Having written downon a leaf ( paper ) the gubject-matter for
which the defendant ( or accused ) is proceeded against, the leai should
be placed on the head ( of the person undergoing the ordeal ) together
with the following manira.

1, Arghya is wator offered’by way of honour,

2. This is some eatable, such as raw-sugar &c,

8. Vide notes to V. M. p. 82 for explanation of carus

4, Vide notes to V.M.p.90 for sannzyya nnd the proposition of Raghunandeans oxplains
ed in detail. Sannayya isa name given to a mixture of curds and milk oficred to 1ndia or
Mahendra. As the deity is the same'they are offered together. Therefore Raghunandana
argues that the three substances @jya, havis and samidh ghould be oflered together, For
detajled exposifion of this complicated passage and of sruva, sruc, juli®, samarthye and
tanira vide notes to V. M, pp. 01--U8.

B, Compare Ks'vali.ya.n&grhya.siitm I, 10,18 and I; 7. 10--12 for the passages referred
o here,

V.M 7
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*The momira is ( Mahabharata, Adiparva T4. 30 ):

The sun,! the moon, the wind, fire, heaven and earth, waters, the

heart, Yama, day and night, the two twilights and dharma know
( see or mark ) the doings of men.

Narada says :

The judge, being & brahmana, who is versed in the Vedas and the
Vedangas ( subsidiary lores such as grammar, phonctics, astronomy, ritual,
metrics, etymology ), endowed with learning and charscter, with an un-
ruffled heart, free from malice, whose word is true, who is pure and
viglilant, who is intent upon doing good to all creatures, who has fasted,
who wears web garments, who has brushed his teeth, and who has per-

formed the worship of all deities according to the prescribed rules ( should
administer ordeals ).

YajBavalkya ( II. 97 ) says:

(The judge), having summoned at sunrise ( the person who is to undergo
ordeal ), who has bathed and wears web garments, who has observed a iast
( the previous day ), should administer all ordeals in the presence of the
king and the brahmanas.

Pitamaha also says :

Ordeals should always be administered to persons who have fasted oither

one night or three nights, who are purified and whose garments are wef.
The same author (Pitamaha) says :

The king surrounded by good men should esteem this ( mode of ) puri-
fication and should please sacrificial priests, family priests and preceptors
with gifts. The king who causes this to be done, after enjoying sweet
pleasures, secures great fame and becomes fit for absorption into Brahma.

Here ends the section on ordeals. -

% Now ( begin ) the rules for the balance ( ordeal ).
Pitdimaha says :

The king should cause to be constructed a balance-shed, broad, high
and whiteswashed, sitting wherein ( the person undergoing ordeal ) would
not be within reach of dogs, cindalas and crows; it should have doors and
contain grains (rice &c. ), should be guarded by servants, should have
drinking water and the like and should not be tntenanted.

1. Compare Manu 8. 86 for a similar verse,
P, 556 (text). 9P, 06 (text),
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Narada ( p. 103 v 264 ) gays :

( The timber employed ) should be of the Khadira tree, but not 'the
white variety and should not be wormseaten.

S‘uklavarjitam means * excluding the white Khadira.’

( The timber ) should be blackwood, or in its absence teak but without
hollows, or Afjana, the inner part of Tinduki, Tinis'a or red sandalwood,

But Madhava reads ‘ ( the timber should be ) of Arjuna, Tilaka, Asoka
Tinisa and red sandalwood.’

The king ( or judge )should select such trees as these for making a
balance ( Narada p. 104 v 265 ).

Evam.vidhdni means sccording to Madans ‘ these and other sacrificial
( sacred ) trees also such as Udumbara.” Hence Pitdmaha says :

Having bowed fo the guardians of the worlds, and having cut down the
gacrificial tree ( Khadira ), the balance should be prepared by the wise,
after reciting the manira@ as in the case of ( making ) a sacrificial post ;
*and maniras addressed to Soma! and Vanaspati should be muttered in a
low voice when the tree is cut.

Ydapavat means after reciting the manira ‘ Oh, herb, save this sacrificer
( Vvaj. 8. IV. L. ). As themantras addressed to Soma and Vanaspati are to be
muttered and have an unseen result, they are both to be repeated ( i. e,
there is no option ).? The saumyas maniras are well known. The Véanas.
patya mantra is‘ Oh Vanaspati (tree ), may you grow with a hundred
branches’ ( Rgveda III. 8. 11 )." The line ‘ mantrah saumyo vanaspabtyah’
&e. ) merely reiterates what already follows from the extended application
( attdes’a ) contained in the word * yipavad'® Pitamaha says :

The (‘beam of ) the balance was to be four cubits ( in length ) and
the two supports { of the beam from which the balance was suspended )
were to be of the same length { above ground) the distance hetween the
two suppmbs was to be two cubits or a cubit and a half.

Vyasa says :

1, Rgvede I.91is & hymn of 23 verses which are all addressed to Soma, The
saumya manira may either be ‘ somo dhenum * ( I. 91, 20 ) or * Apy&yasva sametu’ (I, 91, 16).

2, This is based on the Parvamimamsa XTI, 4, 1, for an explanation of which vide
notes to V. M. p. 4.

8. The mantra ‘vanaspate’ is recited when a tree is cut for making & yipa. So
when it is said that a sacred treo is to be cut with recitation of mantras as in the case of
yTpa, it is not necessary to say expressly that the manira ° vanaspate’ should be uttered
in a low voice. But the verse does expressly say so, Ik therefore does not lay down anye
thing new, but only repeats what is already known. Atides's is & principle in the}Pirvas
mimémsk, Anuv&da is a variety of Arthavada ang is opposed 'to vidhi,

* P. 57 (text ).
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The two supports ( or columns ) were to be jmplanfed in the ground
for two cubits,

Pitdmaha says :

The balance ( i, e. its beam ) should be a square (log ), firm, and
straight and three ( iron rings ) should be fastened on to it with care,
The same suthor ( Pitameha ) says :

After suspending from the two ends ( of the beam of the balance ) two
pans, he ( the judge ) should srrange on both the pans darbha grass with
their points turned towards the east. In the pan to the west he should
have the person ( undergoing ordeal ) weighed and in the other pure earth,
not mixed with bricks, ashes, stones, broken pieces of vessels or bones.

*Narada ( pp.105-106 vv 271-72 ) says

Having firmly suspended two pans from the two books attached to
( the two ends of the beam of the ) balance, he should have the person
( undergoing ordeal ) weighed in one pan and gravel ( or stones ) in the
other. He ( the judge ) should have the person (undergoing ordeal )
held in ( the pan on ) the northern side and stones on the southern; he
ghould have the basket ( pan ) filled with bricks, dust, and lumps of earth.!

The same author ( Narada p. 252 vv 27-28 ) lays down the mode of

examining (a person by balance ordeal) :

The exminers should bring the balance on the same level with the two
pendants ? ( hanging down from the two arches), and ( a little ) water
should be poured over the upper part of the { beam of the ) balance by
clever men. That balance was to be known tas Sama ( perfectly hori~
zonta.l) on which the water so poured would not run down.

Pitamaha describes the (suspending of) two pendants for (ascertaining the)
horizontal position ( of the beam ):

Two arches should also be raised on both sides of the beam. They
should always be ten afigulas higher than the belance. Two pendants
should be suspended hanging down from the arches, tied with a string,
and made of clay and touching the upper surface of the ( beam of the )
balance.

1. PReading this verse with Pitamaha’s it follows that bricks, dust and stones are not
totally forbidden as material for weighing the man against. What ig forbidden is the
mixing together of all these. One may fill the pan either with earth or stones or bricks, but
not with all together.

2, Assaid by PitZmaha below, two arches were to be erected on two sides of the
ba.la.ncc in which the pans were to move., They were to be ten afigulas higher than the
balance and from the arches two pendants of clay were to be suspended by & thread nnd the
beam was fo be kept in such a position that ite ends touched both the pendu,nts.

* P, 58 ( text ).
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Pitamaha says ¢

Having first weighed the man ( to be tried by ordeal ) and having
made him get down from it, the balance being always adorned with
banners and pennons, ( the judge ) knowing the Mmaniras should then
invoke the deities in the manner described ( above )-to the accompaniment-
of the beating of musical instruments and drums and with sandalwood
paste, flowers and unguents.

*Narada ( p, 252 v 29 ) says ¢

He ( the judge ) should first worship the balance with red sandal-wood

" paste, red flowers, with curds, cakes and husked grains of rice mixed with

red powder and then he should honour the respectable people { assembled
there ).

YajRavalkya ( 2. 100-102 ) says :

‘When the person complained sagainst sitting in ( one pan of the )
balance is equal (in weight ) to the things ( clay &ec. ) against which he is
weighed, a line ( with chalk ) should be drawn ( on the arch showing the
vosition of the pans ) by those who are experts in handling the balance
and the person being made to get down from the pan should invoke the
balance in the following words: * Oh balance, you are the abode of truth,
you were formerly created by the gods ( for this purpose ); therefore,
bensficent one, declare the truth, and free me from this ( cloud of ) suspi-
cion. Mother, if I am a sinner, then take me lower; if I a-mf pure, carry
me upwards.’

Narada ( p. 106 v 276 ) says :

Having put him under ( spiritual ) restraint by exhortations ( about
the results of untruth ), the judge should agsin place him (in the balance)
after putting upon his head a writing ( about the matter in dispube )
when the wind is*not blowing and there is no rain.

Samayaih parigrhya mean ‘ having restrained with oaths. * Vignu ( Vignu
Dh. 8. 10. 9 ) describes the oaths :
Those (hellish) worlds which fall to the lot of those who kill brihmanas

and of those who are false wifinesses will be yours, if you hold the balance
falsely.

Narads ( p. 107 vv 278279 ; Vispu Dh. 8. 10. 10-11 ) mentions that at the
time of again sitting in tha pan there is to be an invocation :
1You know the evil and meritorious deeds of all beings. You alone
know, oh god, what mortals do not know. This man accused of a wrong
in this judicinl:proceeding is weighed in you. Therefore you will be

*P. 59 (text ). 3 P.6O(text)
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pleased to gaye, according to the dictates of dharma, him who is now
under suspicion. Yom surpass in fruth gods, demons and mortals; oh
lord, your word is true in making clear what is pure and sinful. The
sun, the moan ( the same verse as above at p. 50 ),

Pitamahs says ¢

A worthy brghmana preficient in astronomy should examine the time.
The time of five vindd?8 ! should be calculated by those who are
experts in measuring the time of examination by ordeals. The king
should appoint as superintendents ( over the calculation of time ), worthy
brahmanas who speak out as they see, who arelearned, pure, not covetous.

All the superintendents (the brahmanas) declare to the king the puri-
fication ( by ordeal ) or otherwise.

Vinddyah means ‘palas’, in aceordance with the smgti

The period required for (repeating ) ten long letters ia called prana
and vingdika is equal to six prinas.

Narada ( p. 207 v. 983 ) says :

If the person weighed in the balance is seen to go up ( i. e. to be
lighter than what he formerly weighed ), there is no doubf that he is in-
nocent ; bub a man who weighs the same or goes down (i. e. weighs
more ) would not bz innocent.

V:i‘ddh'i means ‘going up' ; h@NY means ‘going down'. Pitamaha says :
The man whose guilt is light weighs the same, while he whose guilt
is great goes down ( weighs more ).

*Guilt is ( said to be ) light when the offence is the first one and not done
of set purpose ; but where by the very words of the writing puf on the head
( of the person weighed ) it is ascertained that it was a first offence and
committed without set purpose and where the only question was whether he
was a guilty person, if after undergoing the ordeal he weighs the same, the
ordeal has again to be gone through, simce it is impossible ( in such a case )
to infer ( from the fact of the same weight in both cases ) that the guilt
was light. Hence Brhaspati ( p. 817 v. 19.) says:

He who weighs the same as before should be weighed again and he
who goes up ( weighs less ) becomes victorious.
Katyayana mentions other reasons for again going through the ordeal :
The person should be again weighed when the scales snap or the ( beam

of the ) bgla.nce breaks or the rops g’ -es way and when thers is & doubt
about the-innocence ( of the man ).

1. A vinddi (or pala ) isequal to the tim spent in reciting GO long syllables, GO

Vinadis make & Nidi or Ghatika ; the parson was v, ept in-the balance for five Vingdls,
* P, 61 ( text ) : P ve Vin&dls
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Vﬁysa says .

When ths pan bresks, or when the beam of the halance or the two
hooks break, when the ropes give way or the transverse heam ( or the
support ) gives way, the king should then again resort to purification ( by
the same ordeal ).

But this applies to cases where the breaking is due fo some visible cause;
when however the breeking is purely accidental, (the person undergoing
ordeal ) is certainly guilty, as declared in another smgti

*  When the pans or the beam of the balance or the hooks or the ropes
or the transverse beam breaks, the king should declare the guilt ( of the
-man weighed ).

Kaksa means ‘the bottom of the scales’; aksa means ‘the support of the
balance placed across the columns’. The older writers ( or eastern writers )
say that only the weighing is to be repeated and nob the whole procedure ;
but Madana says that the whole procedure is to be repeated ( at the time of
the second weighing ) because the defect (in the act of purification by
ordeal ) is not removed in this way ( by mere repetition of the weighing ).!

*Now (begins) the procedurs of the rites (of the balance ordeal). The
petson, who is to perform the ordeal, should on an auspicious day in the
morning approach one of the trees referred to above, should cut the free with
the manira ‘oh herb, save this person’ ( Vaj. 8. 4. 1. ), should mutter ( the
manéra ) ‘ somo dhenum ' (RBg. I 91.20) (of which) Qautama (is
the sage ), Soma ( the deity ), Tristubh (is the metre ) and ( which ) is
employed in j&P@G { muttering of prayers ) and the manira ‘Oh tree, (grow)
with & hundred branches ' ( Rg. IIL 8. 11. ) of which Gathina Vis'vamitra,
vanaspals, irigiubh ( arve respectively the sage, the deity and the metre )
and which is employed in japa. After baving bowed to the lokapdlas viz,
Indra and the rest one by one, heshould erect a balancs, ( with & beam )
four cubits long, of the thickness of four afigulas, having four faces, rounded
in the mddle and ab the ends and ( with a diameter ) of four angulas,
having in the middle on its upper surface and at the two ends but on their
lower surface three hooks or rings. Then some say that he should consbruct
8 place seven or five cubits square raised ( from the ground ) to the extent
of four afigulas. Then on that ( raised ) spot or on any other purified
place two square pillars six cubits long should be driven into fthe ground to
the extent of two cubits, having pared tops beyond the length of six cubits
( on. whieh the transverse beain was to be placed from which the whole
balance was to be suspended ). Above the ground four cubits (of the

1, The view of Madnna is In accordance with the Katyiyana-s'rauta«stitra L. 7. 28,
14 is not clear what view Nilakantha himself holds, He merely places the two views in
juxtapesition. But from the fact thal he places M adana’s view last and sinco h¢ generally

follows the Madanaratna it may be inferrcd that hoe held the latter view,
* P62 (text)
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pillars ) plus the portion-of the pared tops thereof ( were to rcmain ). The
distance between the pillars was to be two cubits or one cubit and a half.
On those two tops was to be placed ( transversely ) a beam having in its
middle but on the lower surface a support in the form of un iron hook, ring
or catch for holding the ( beam of the ) balance. From that ( transverse )
beam ( on the pillars) was to be suspended the beam of the balance by
means of the hook or catch on thelupper part of it. At the end of the beam
of the balance were to be tied two pans by means of three ropes each.
To the east of the balance two posts at a distance of two cubits were to be
fixed into the ground towards the north and south and over them is to ‘be
placed a log=’s with its inside outwards. This is to be the Zoranag ( outer
frame, arch ). And it should be higher by ten afgulas than the balance
frame. A similar one should be erected also to the west ( of the
balance ). Two spherical pendants of eclay should be tied with a string, sus-
pended from the ( two sides of the ) frame-work and made to touch the
ends of the (beam of the ) balance in order to ascertain the horizontal
position ( of the beam ). On the two pans should be spread kus'a grass with
their ends turned eastward. Then on a Sunday the judge who has observed
o fast for a day should place in the western pan the person to be cleared { of
his guilt by ordeal ) who has ‘taken a bath along with his garments after
sunrise, who has observed a fast for a day or for three days in ease of abiliby
to do so and in charges of grave sins ; he ( the judge ) should then put in
the pan to the east stones, bricks, clay or the like and so weigh that the two
pans stand even. Truthful br@hmanas and goldsmiths should examine this
( viz. the equipoise of the balance ) by means of sprinkling water { on the
beam of the balance ). Then in order to make sure of the position ( of the
pan in which the person sat ) reached at the time of the weighing ( by the
pan in relation to the torana ) the judge should draw a line ( on the torana
with chalk &c, ) and should make the person ( undergoing ordeal ) get down
(from the pan ). Then the person to be cleared, having named the time
and the place and having declared his intention in the words ‘I shall perform
such and such an ordeal in order to proclaim my innocence’, should
present clothes and and the like to the judge and four priests. The revered
smarta~bhattacarya (i, e. Raghunandana ) says that svasiivdcana ! and
the like should also be performed. And the judge with folded hands and
to the sccompaniment of the beating of drums should invoke dharma ( to be
present ) in the balance in the following manner.

Om, come, come, revered dharma, and enter this ordeal together with

the Lokapdlas, Vasus, 4dityas and tribes of Maruts.

He should then invoke the subsidiary deities. The verse 'Indram vis'va'
(Bg. 1. 11. 1. of which ) Madhucchandasa, Indra and Anusgtubh ( are the

1. This consists in ihe person addressing to the pricsts* may you say the word

svasti * and tho priests saying * Om svdeth ' Vide notes to V, M, p, 101,
.2 P, 63 (text )
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sage, deity and metre respectively ) is employed in invoking Indra. In the
same manner is to be understood the employment (of the following maniras)
everywhere. Having invoked Indra towards the east ( of the balance ) by
maniéra ‘all (increase might of) Indra’ (Rg. I. 11. 1) (and with the words )
‘Indra, come here and stay here’, he ( the judge ) should contemplate upon
Indra as yellow. ‘Yamdya somam’ ( of which ) Yama, Yame and Anu
stubh* ( are respectively the sage, the deity and wetro).! Having in-
voked Yama to the south with the manéreé ‘for Yama ( strain ) the soma’
(Rg. X. 14.18.) and with the words ‘'Yama, come here and sty here,’
he should contemplate upon the dark Yama. ‘Tvam no Vamedevo Varunas—
Tristubh’. Having invoked Varupa to the west with the manéra ‘O Agni,
remove from us’, (Rg. IV. 1. 4.) and with the words ‘come here, Varuna, and:
stay here,’ he should contemplate upon Varuna who is of the lustre of ery®
stal. Having invoked Kubera to the north with the ¥Yajus formula * to
the over-lord of kings’ ( Tai. A. I. 81. 127, Mysore ed. ) and with the words
‘ Come here, Kubera, and stay here’, he should contemplate upon Kubera of
the golden complexion. ‘ Agnim Medhatithir - Agnir Gayatr1. Having
invoked Agni to the south-east with the manira ‘ we choose Agni as (our)
messenger ' (Rg. I 12. 1. ) and with the words ‘' Come here, Agni, stay
here’ he should contemplate Agni of the golden colour. ‘Mo su no Ghorah
Kanvo Nirrhir-Gayatri’. Having invoked ( Nirrti ) with the manira ‘may
not kill us’ (Rg. 1. 38. 6. )and with the words ‘here &e.’, he should contemplate
upon the dark (Nirgti). ‘Tava Vayovyas'vo Vayur-Gayatri'. (Having invoked)
as in the preceding cases (Vayu) with the manéra ‘Q wind, your protection’
( Rg. VIIL 926.91. ) and ( with the words ) ‘here’ &e., he should contemplate
upon the smoke-coloured ( Vayu ). ‘Tam-1'anam Gautama Is@no Jagati'.
Having invoked-(Isana) with the manira ‘weinvoke that lord' (Rg. I. 89.85.)
and with the words ‘here &c.’ heshould contemplate upon the ruddy (Isano).
To tho south ( of the place where ) Indra was invoked ‘jmaya atra vasavo
Maitravaruno  Vasis'tho Vasavas-Tristup’.  Having invoked the eight
Vasus with the mantra ‘O Vasus, here on this earth’ ( Rg. VIL. 89. 3.) and
with the words ‘come here, stay here’, ( he should ) contemplate upon them.

YDhara, Dhruva ( this vorse occurs above p. 48). ‘Tyan-nu Sammado Matsyo
dvadas'aditya Gayatr’. Having invoked between Indra and Is‘ans, the twelve
Ajdityas with the manéra ‘indeod those keatriyas' ( Rg. VIIL 67.1.) ( he
should contemplate on them ). Dhata, Aryama ( these two verses are trans-
lated above p. 48).

‘A Rudrasah s'yavas'va ckadas's rudrd jagati.’ To the west'of Agni having
invoked the Rudras with the manire ‘ O Rudras, come’ ( Rg. V. 57.1)
and with' the words ' here ' ( he should contemplate &e. ).

1. Ineach of the following cases, hefore the actual smanirafis cited, we have "the
pratikas of the mantra ( the first words for recognising it ), its rsi ( sage ), its detats ( deity )
and metre. The translation therefore does not set out all these'details in brackets hereaftere

*P. 64 (text ). 7P, 65 ( text ). '

v. M'e
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Virabhadra, S'ambhu ( these two verses oceur above p. 49 ).

‘ Brahma jajfianam Gautamo Vamadevo Brahma Triskup. ’  Having invo-
ked Brahma between Yamsa and Nirrti with the mantra * when prayer was
being born’ ( Vaj. 8. 18. 3 ) and with words ‘ here ’ ( he should contem-
plate etc.). Of the manira’ Gaurr-mimays,” Dhirghatamas, Uma and Jagati
( are the sage, deity and metre ). Having invoked the Mothers with the
manira * Gaurtr-mimaya ° (Rg. I. 164. 41 ) and with the words, ' come
here, mothers, stay here,’ ( he shoud &e. ).

Brahmi, Mahes'var: ( vide p. 48 above ).

*' Gananam tva Grtsamado Ganadhipatir-jagats.’ To the north of Nirrhi
having invoked Gancsa with the manira ‘( weinvoke ) thee, lord of
groups’ ( Rg. II. 23. 1 ) and with the words ‘ here &e. ' ( he should &e. ).
‘ Maruto yasya Rahfigano Maruto Gayatr:. ' To the north of Varuns having
invoked the Maruts with the manira *in whose house, Oh Maruts' (Rg. I.86.1)
and with the words ' here ' ( he should &c. ).

Gaganaspars'ana, Vayu ( vide p. 49 above ).

' Jatavedase Ka.s'yapo Durga Tristup *. To the north of the bhulance, having
invoked Durga with the mantra ‘for ( Agni ) Jatavedas ® ( Rg 1. 99.1)
ond with the words ‘ here * ( he should &c. ). Having thus invoked thesc
deibies he should worship them. In accordance with the details of ceremo-
nial worship beginning with the words © Om, I offer water by way of honour
to dharma, salutation to him," he ( the judge ) should offer to dharma
water by way of honour ( arghya ), water for washing the feet, waler for
gipping ( Geamamya ), madhwuparka, water for sipping, water lfor bubhing,
clothes, the sacred thread, water for sipping, and ornaments such as coronet,
darmlet and the like as the last iten ( of worship ). He should then offer to
Indra and the other ( subsidiary ) dcities in their respective names ( uttered )
in the dative case and preceded by the syllable ‘om’ and followed by the
word ‘namah * the items of worship from arghya ( water by way of honour)
to ornaments according to appropriatoness { and not all promiseunously to
all )} He should then offer to dharma sandalwood puste, flowers, incenss,
lamp, paivedya ( somne eatable by way of offering ) and curds, cakes und
holy grains of riee and should offer to Indra and the rest sandalwood pastc

1. We saw above thal in an ordeal diarma is the principal deity and Indra and the
rest arc subsidiarv ones. The items when offered o Indra will appear in the form ‘ Om
Indraya arghywm prakalpayami wumal,’ TFhe word ‘padarthanusamayena’ (according
to awppropriatencss of the ilems to the persons to whom they are lo be offered ) is opposed to
¢ Kandanusamaycna. > Theidew is that as ornaments aresmore appropriate to females, they
aro to be offered to Durga alone and not to Indra and the rest, bul arhgya, padya &ec. are
to be ofiered to all from Indra to Durgi. Vide notes pp. 101-102 for further oxplanation

Fhe reference is to Jaimini V. 2, 1-8 and Parthasarathi thercon.
* P, 66, ( text ).
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and-the rest as before ( i. e. according to appropriateness ). The sandalwood:
paste and the flowers to be employed in the balance ordeal and in the wor-
ship of dkarma should he red, but those for the worship of Indra and the
rest may be ( red ) if available ( or of any other colour). The judge is
to perform the whole procedure of the ceremonial up fo this stage. Then,
after kindling domestic fire in the four directions by means of four sacri-
ficinl priests koma ( burnt offering ) should be performed, *In doing that,
having first uttered the sacred Gayairs together with ‘om ' and having
uttered the syllable ‘ 0m ' with ‘ 89@hd ‘' at the end, the priests should
throw into the five for 8a¥iéy ( the Sun ) 108 times each offerings of clari-
fied hutter, hoiled rice and fuel sticks. Then the person complained agninst
should write on a leaf (or papur) the matter charged against him and also the
following manéra ; The sun, the moon (this oceurs above p. 50). Then the leaf
(or paper ) should he placed on the head of the person complained against who
is to be cleared ( of guils ). All these details beginning with the invoeation of
dharma and ending with the placing of the writing on the head are
common { the same ) for all ordeals. Then the judge should recito ( the
following ) manira hefore the balance hy way of exhortation :

Oh balance ( dhata ), thou wert created by Brahma for the purpose
of testing those who are wicked. Thou art named dkaf@, thou, being
dharma as the letter “ dha " shows, debectest, when held ( as a
balance ), the crooked man, as the letter & ( contained in the word
dhata ) indicates.! Thou knowest the evil and meritorions deeds of
all beings which mortals do not know ; thou alone knowest every
thing. This man charged ( of a wrong ) in this judicial proceeding
desires to he cleared of it , therefore thou wilt please save him {rom
the suspicion according to ( the dictates of ) righteousness.

Then the person charged should recite the following Mmanira before
the balanee ( Yaj. IT. 101-2 ) :

Oh balance, thou art the abode of truth ; thou wert created by .the
gods in times of yore. Therefore speak ouf, auspicious one, the truth
and free me from suspicion. ¥If, mother, I be a sinner, then carry
me downwards ; if I be innocent, raise me high up.

Then the judge should have the accused person, who has the writing
on his head, placed in the halance cccupying the same place ( i. e. pan )
and the same position ( relatively to the torana ), and should keep him
there in the same condition for five Palas (i. e. two minutes). At the

1, 'This gives a fanciful etymology of the word dhata.
P. 67 (text ). TP, 68 (toxt ).



80 VYAVAHARAMAYUEHA

time the innocence or guilt should be examined by pure brahmanas and
should be communicated to the king and the sabhyas ( members of the
court ). Then the ( person charged ) should get down from it ( the
balanes ) and should please the judge, the hrahmapas and the priests with
fees ( dokstnd ) according to his means. Then having taken leave of
the deities with the manira ‘arise, Oh Brahmapaspati’ ( Rg. I. 40.1)
and with tha words ‘may the tribes of gods depart’, he should hand
over everything to the judge.

Now ( begins ) the method of the fire ( ordeal. )*

Pitamaha says :

I shall proclaim the method of fire (ordeﬂ.l ) as laid down by the
s'astras. He should prepare eight Mandalas and a ninth in front
( or to the east of them ). Those who know the vedas declare that the
firss mandala (circle) is that of Agni, the second of Varuna, the
third of the god Vayu, the fourth of god Yama, the fifth of Indra,
the sixth of Kubera, the ssventh of Soma, the eighth of Savitr ( the
Sun ) and the ninth of all the gods.

Madana,! however, read ( the passage ) as ‘the eighth is of all the gods
while the ninth that is fo their east is a large one and belongs to the
Earth. The mandalas should be constructed with cowdung and should
be sprinkled with water’ The same author ( Pitamaha ) declares the
extent of the circles ( Narada p. 109. vv. 285-286 ) :

The distance of one circle from ( the beginning of ) another is declared
to be thirty two angulas, In this way the eight circles would come

up to two hundred anmgulas plus fifty-six. This is the way in which
the ground is o be divided.

The word ‘mandalit’ means ‘from the beginning of s circle’. The meaning
is that the ground covered by one circle and by the space intervening
( between it and the next circle ) would together come up to |thirby-two
angulas. Here each circle isto be of sixteen angulas (finger-breadth) and the

space between two circles is also to be the same, as Ya&jHavalkya says
(II.106):

A circlo is to be known to be sixteen amgulas ( in extent ) and
the intervening space was to be the same.

1. For Madana, the author of the encyclopmdic work on dharma called Madane-

ratna, vide my History of Dharmas'sstra pp. 889-893, He flourished between 1850-1460 A.D,
P, 69 ( txt ),



FIRE ORDEAL 61

If the foot of the person to be cleared be more than sixteen angulas in
length, * then the intorvening space ( between two circles ) would be less
than sixteen Gngulas ; if the foot of the person to be cleared be less than
sixtean angulas, then inside the circle of sixteen ungulas another circle
of the length (i. e. diameter) of his own foob should be drawn. As to
what Narada reads after ths words ' in this way two hundred angulas °,
viz. ‘forty more of the ground calculated in angulas’ ( Narada 4. 286 ),
that has to be interpreted as leaving out of calculation that part of the
ground that is covered by the space intervening between the eighth and
ninth cireles, as ( that space ) was not to be traversed ( by the person
performing the ordeal ). Similarly the reading of Kalpataru ! ‘( plus)
twenty-four ( angulas ) is declared to be the allotment of ground’ has
to be interpreted as stating the exbtent of angulas after omitting ( from

calculation ) the first circle in which ( the person undergoing the ordesl )
has to stand.

In each circlo are to be placed kus'@8 ss laid down by the gastras
snd bhe sebfled rule is thab the person performing the ordeal should
plant his foot on them.

In the Mitaksara and the Madanaratna ( we read ) ‘he should offer into
fire ghee 108 times as a propitiatory rite’ and Vij#anes'vara says that this
homa should be accompanied with the manird ‘agnaye pavakaya svaha
( eblation to fire, the purifier ). Narada says ( p. 109. vv. 288-289 ) :

A person who is & blacksmith by very birth ( caste ), who is clever in
kindling fire and who has seen the procedure ( of fire ordeal ) on other
occasions should heat in fire a ball of iron till it becomes red hot and
emits sparks and should guard it ( from profane touch )

Pitamaha says :
He should heat in fire on all sides an iron ball of eight angulas and
weighing fifty palas # haying made it even and without edges.
1 The Kalikapurana says :

The king should give to the person charged a rounded iron piece
weighing fifty palas and twelve angulas long and blown redhot.

S'ankhae-likhita declare that the ( iron ) ball is to weigh sixteen palas ‘or
having held in his folded hands an (iron ) ball of sixteen palas, covered

1. This oft-quoted work was composed by ILaksmidhara under the Kanoj ruler
Govindacandra ( 1104-1155 A, D, ), Vide History of Dharmas'astra pp. 816-818,

9. Each pala weighed 820 gunjas 'according fo the Lilavatl, Videnotes to V., M
p. 104, According to Raghunandana, 20 palas were equal to 66 folas, five m@3as and four
gunjas and 12 gu¥jas were equal to ono masa and eight m@fas equal to one fola. Vide
notes to V. M, p, 111,

* P, 70 (text ), 1P, 71y test ),
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with seven as'vattha ( fig tree ) leaves and made red-hot’. This holds
good when ( the person undergoing tho ordeal ) is weak ( and not able to
carry a heavy ball of 50 palas ). The iron ball is to be heated thrics,
as declared by Narada (p. 109 v. 290. ) ‘when heated by the third
heating'. Having first heated it and then plunged it into  water,
having again heated it and plunged it in water, when it is being
heated again ( a third time ), the judge should perform (all the details
deseribed above ) beginning with the invocation of fire and ending with
placing the writing on the head (of the person performing the ordeal ).
ITere Pitamaha declares a special rule as to the worship of five :

The king should cause the worship of fire to_be made with red sandal,
red ineense and red flowers.

Harita says :
( He) should stand facing the east stretching oub the fingers of his

hand, with wet garments, pure and with the leaf ( or writing ) placed
on his head,

The word ‘s’odhya’ ( the person to he cleared of guilt by ordeal ) is to be
understood here. Pitdmaha says :

He should stand in the first circle facing the east, with folded hands
end purified.

*Narada  p. 110 v. 301. ) says :

He should make red marks on all sores of the hands ( of the person
undergoing ordeal ) and should examine them again ( after the ordeal )
to see whether they ( the hnnds) aro marked with the identieal dots.

Yajdavalkya { I1. 108 ) says :

Having marked the hands of the person on which grains of rice
have been rubbed he should cover them ( the hands ) with seven leaves
of the as'vattha ( fig ) tree and should fasten round them as many threads
(i. e. seven ).

VijBanesvara holds that the word ‘#@vat’ is an adverb and that the mean®
ing is that he should pass the thread ( round the leaves )seven times ; while
Madana holds that the meaning is that he should pass round ( the leaves ) only
onece s string of seven threads, the word #@vals@iéra ( being a single com-
pound word and ) meaning ‘a bundle of as many threads (as seven ).’
Pitamahsa: says :

He should place on the hands ( of the person to be cleared ) seven
. Pippala leaves, auspicious grains of riee, flowers and curds and there is
" also to be a fastening of threads round (all).

* P. 72 (text), Haihsapida ( or-pada ) means ‘hingulaka’ ( vermilion |
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The maniras to be recited by the judge here before the fire in the iron
ball as invocation will be declared in ( the section on ) the procedure of the
rites. YajHavalkya ( II. 104-105 ) says :

Oh fire, the purifier, thou movest within all beings ; wise one, declare
like a witness the truth about me from out of sin or rightsousness.
When he ( the person performing ordeal ) has uttered these words, ( the
judge ) should place in both his hands the iron hall that weighs fifty
palas, that is even ( without edges ) and thabt glows red.

Pitamaha says:

The king who is devoted to dharma or ( tho judge ) appointed by him
taking hold of it ( the red-hot iron ball ) with a pair of tongs should
place it in his hands.

*Narada ( compare p. 110 v. 296 ) says :

He ( the person undergoing ordeal ), boing urged on by the judge and
holding in both his hands that (the red-hot ball), should stand in onc circle
and then walk straight over the other seven circles ( so that he then
reaches the eighth ).

Pitamaha says :

He should nut walk hurricdly, but should go slowly and at ease. He
should not puss over ecircles nor should he plant his foot in the inberven-
ing space (i c. he must plant his foot in such a way as to cxactly cover
the diamector of cach cirele ). Having reached the cighth civele, the wise
man ( who performs the ordeal ) should throw ( the red-hot ball ) in the
9th circle.

The ( red-hot iron ) ball is to be cast in the ninth :circlc covered with

grass, as the Kalikapuriipy says @

He should go over seven cirveles moasuring sixteen fingers caeh with
like intervals (bebween the civcles ); baving gone {to the eighth) ho
should throw ( the ball ) on green grass.

Pitamaha says:—

Then ( the judge ) should throw (rub) on,the hands (of the porson por
forming ordeal ) grains of rice or batloy; when his hands are rubbed with
them without any hesitation and show no change ( or injury ) at the cnd
of the day, ( the judge ) should deelarc him to be innocent (or to have
succeeded in the ordeal ).

Katyayana says :—

If the person charged loses his foobing or suffers burns elsewhere than
in the proper place (i, 6. on other parts of the body, not on the hands ),

" *P, 78 ( text ),
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the gods declare that that is not a (‘'real ) burn (i. & nobt a blemish in
the man ); he should be ugain made to undergo the ordoal.

* Yajfiavalkya ( IL 107 ) says:

It the ( redhot iron ) falls earlier ( i. o. before reaching the eighth
circle ) or when there is a doubt ( whether his hands are injured or not ),
he should again carry the ( redhot ) ball.

Now ( begins ) the procedure (in sequence of the ceremonial of the
ordeal of fire ). On the previous day the ground should be purified and the
next day nine circles should be drawn. But of them the first should he of
sixteen angulas ( in diameter ) and in front of it ground measuring thirty-
two angulas should be divided into two parts in the second of which the
second circle should be made of the same extent (diameter) as the foot of the
person who is to walk ( over the circles }; the remaining will be the space
( between the fivst circle and the second ). Having in the same way made
the circles from the third to the eighth together with the spaces intervening
between them, a space of sixteen angulas should be left in front (of the
eighth circle ) and the ninth circle should be made of any extent ( diameter )
whatever. In this way the eight circles together with the spaces ( kept
after each ) will together come up to 256 angulas,

Eight yavas ( barley grains ) placed together by their breadth or three
grains of rice with ends against each other (i. e. placed lengthwise) are the
meagure of an angula, s vitasti is equal to twelve angulas ; the cubit is
equal to two vi#astis (spans of the hand), a danda is equal to four cubits,
while a kros'a is equal to 2000 dandas and = yojana is four kros'as.

( The measures of length ) vifasté and the rest will he of use later on.!
Then having worshipped in the nine circles beginning from the west the supers
intending deities of each viz. Agni, Varuna, Vayu, Yama, Indra, Kubera,
Soma, Savitr and all the gods, and having kindled ordinary domestic fire to the
south of the ground occupied by the circles, the judge should offer ghee by way
of propitiary rite 108 times with the words ‘' sv@hd@ to Agni tho purifier "
Then having cast into that fire a round iron ball without cdgoes, that is
smooth, eight angulas in diameter, weighing fifty palas, and having performed
the series of rites from the invoeation of dharma to the offering of oblation
into the fire as detailed above in the balance ordeal while the iron hall is being
heated, the judge, when the ball has been heated the thixrd time, should recits
the following maniras by way of invocation hefore the fire in the ( heated )
ironsball.

9Thou, Oh Agni, are the four Vedas und to thee offerings are made in
sacrifices, thou ert tho mouth of all the gods and of all brahmavddins;

1. i, in the seetion on water ordeal and on disputes botween master and cowherd,
"P, Td(text), VP76 (text),
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( expounders of Brahma); since thou dwellest in the stomach of all beings;
thou knowest the good and evil ( that mon do ); thou art called pdvaka
( purifier ) as thou cleansest out sin. Manifest thyself as regards sinners,
oh purifier, and send out thy flames, or oh Fire, become pure' as to those
whose minds are pure. Oh Fire, thou movest like a witness inside all
beings, thou alone knowest, oh god, what men do not know. This man,
accused of & wrong in a judicial proceeding, desires to be cleared ( of it );
therefore thou wilt please save him from this suspicion according to the
( dictates of ) dharma?®,

Trivya-lapah ( heating the third time ) means 'in order to purify the
fron, throwing into water the iron ball that 18 well heated, again heating ib
and throwing it into water, and then again heating it’. Having held by
means of a pair of tongs the iron ball that is well heated and so red-hot and
before which Maniras have been recited as above, and having brought it in
front of the person performing the ordesl who has observed a fast, who has
bathed, whose garments are wet and on whose head is tied the writing ems
bodying the subject matter of dispute and who stands in the westernmosb
circle, the judge should place it on the hands ( of the person undergoing
ordeal ) that have been purified ( or treated in manner following ) after the
person has recited by way of invocation the manérg :—

Thot,, Oh Agni, Purifier, movest inside all beings ; wise one! declare the
truth sbout me oub of meriforiousness or sin (i. e, whetherI am innocent
or sinful ) like & witness®,

' The word * kriasaniskdrayoh' ( that have been purificd) means ‘thad
atre folded after grains of rice are rubbed over them, that are marked with
alakiaka (red dye) in places where there are dark *sesamum-like spots, wounds,
or hardened skin, that have placed in them seven leaves of Advaitha of equal
length or in case the latter are not available, seven leaves of the Arka plant,
seven leaves of 8'ami or of Détrvd, sacred grains of rice, and also grains of
rice smeared with curds snd flowers; and that ( bands) are eovered over
seven times with seven white threads. Then the person performing the
ordeal, planting his foot just on the circles (i. 6. so as to exactly cover them )
from the second to the eighth and having thus walked slowly seven steps;
should cast the ( red-hot ) iron ball held in his folded hands on to the ninth
circle. Then after his hands are again rubbed with grains of rice, if they
wre ( found to be) unscorched, he is pure ( innocent ),

Here ends the method of the fire ordeal.

1. 'The reading of Mit. and Apararka * be cool ' for * be pure ! is decidedly better,
2, The last two verses are Vignudharmastitra 11, 11-18
8. 'This is ¥aj, 11, 104,
* P, 76, ( text ),
Y M9
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Now (begins) the method of the water ordeal.
Pitamaha (says):

Heneeforward I shall declare the ancient and proper method of water
(ordeal). A wise (judge ) should get a circle ( of ground ) prepared (cow-
dunged ). He should piously worship arrows with incense and lamyps and a
bamboo bow with auspicious rites, flowers and incense and then carry on the
rites ( connected with the ordeal).

The word dhupadipabhydm (with incense and lamp) is to be connected
with the words 8'ardn sampiijoyet ( he should worship the arrows ). And
the worship is to be performed in the ( cow-dunged ) circle. Narada (p. 112
Y. 307) speaks of the lengths of bows:

A formidable bow measures 107 (a'hgulas ), a middling one is declared
to be 106 in length and a feebls ( of lowest length ) one is known to be
105. This is the detail aboub botys. A clever man, placing a target ab
( the distance of ) 150 cubits (from himself ), should'discharge three arrows
with a middling bow.

*Saptasatam means ‘ hundred and seven afigulas’. In the same way
tte to be explained gafs'alam and paficas’alam, Katyayanasays:

He should employ for the purpose of purification ( by water ordeal)
srrows the points of which are not made of iron, but of pieces of bamboo,
while the person discharging ( the arrows ) should discharge them forcibly.

Narada ( p. 257 v. 53, p. 256 v. 61 and p. 258 v. 58) says :—

Having gone to & reservoir of water, one should erect on its bank 4
{orana as high as the ear (of the person performing ordeal) on a holy and
even plot of land. He, haying his mind composed, should first offer worship to
Varuna, with fragrant sandal paste and flowets and with honey, milk and
ghee. A strong man, either a Brahmans, Ksalriya or Vais'ya, free
from love or hatred (for the person undergoing ordesl ), should be made to
stand like a post in water as deep as his navel.

‘Pitamaha says :—

The king should first make a petson hold the post ( of a gacred tree likte
khadira ) and stand in water facing the east and having made the person
who performs the ordeal to stand in water, he ( the king ) should invoks
the gods and should recite manéras before the water,

Devdn means * dharma and the rest ', He should perform (the rites)
beglrining with the {nvocation of dharma and ending with the placing of the

JURVErY

&P, 77 (text )i
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writing on the head ( of the person performing ordesl ). The maniras to
be recited by way of invosation will be found in the Prayoja (the de-
tailed description of the sequence of the rites given below ).

Vyasa says :!

Having invoked water with the word ‘' Oh Varuna, save me with truth *,
he ( person performing ordeal ) should dive into the water, holding the
thighs of the person who stands in naval-deep water.

Kam means ‘watey * and abhis’@pya means ‘' having recited maniras before
it *. Brhaspti ( p. 818 v. 21 ) says:

Afer making the ( sbrong ) man enter the water, three arrows should
be discharged;

¥Pitamaha says
The discharger ( of the arrows ) should be a kshafriya or even &
brahmana subsisting by the same calling ( viz. that of s ksatriya ); he

should not be cruel of hearf, should be peaceful, pure and should have
observed a fast,

Katyayana says ¢

‘When ( the arrows) have been discharged, (the person undergoing
ordeal ) should dive into the water and at the same time ( another pers
son ) should run ( to the place whers the second arrow is lying ).

The meaning is * simultaneously with the diving ’ ( running shiculd be done),
Narada ( p. 113 vv. 809--312 ) and Pitamaha say:

A young man possessed of speed should run with his utmost strength
from the place whence the arrows were shob (i. . from the torana) to
the place where the second arrow fell. Another man of the same sork
(i. e. young and swift) taking the second arrow then returns with
speed to the place whence the other ( young ) man started (i. e. to the
torana ). If the ( young ) man who carries the arrow does not ses when
he comes ( to the toran ) the person ( the 8#0dhya ) who had dived into
the water, then ( the judge ) should declare (the &odhya) to be pure
(innocent )} otherwise he would not be purified, even though only a single
limb (such as the ear) were seen or even if he were to float to a place other
than where he was first made to enter (i. e, where he dived).

The word ekdngasya should be construed as referring to the ear. And sa
Katyayana says:

( the king) should declars him also to be purified whose head alone
is geen after he plunges into waber, but neither the ears nor the nose.

1. This is also Y&j, 2, 108,
* P78 (text )
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Pitamaha says :

It is the place where the arrow first fell that is to be taken, the distance
covered by its cresping is to be left oub of aceeunt,
#Narada (p. 258 v, 57 ) says:

¥

! Those two who, out of fifty runners, would surpass in speed the others
ghould be appointed for the purpose of bringing the arrow.

Now begins the ceremonisl in sequemce (of the water ordeal). The
place of waber that is to be used ( in this ordeal ) should be a river, the sea,
s deep reservoir, reservoir near a temple, g lake or a pond, the water whereof
is not agitated. Scanty waters, or those thab are brought artificially or thag
are full of weeds, moss, waves, mud, sharks, leeches or fish or the like or
that flow rapidly, should be avoided. In such waber that‘is navel-deep a
post of dharma made of sacrificial tree ( viz. khadira ) should be implanted,
Near it on the western bank ( of the water ) a torang (an ornamental arch
or structurs ) as high as the ear of the person performing ordeal should be
raised. Near it should be placed a bamboo bow of 106 angulas and three
bamboo arrows the ends of which are not made of iron. The target should
be erected in a good spob ab a distance of 150 cubits from the $orana, Then
having worshipped the bow together with the arrows with white sandel paste
and white flowers, having invoked Varuna in the reservoir of water, and
having worshipped him ( Varuna ),! having carried out ( the rites ) beginning
with the invocation of dharma and ending with oblations to fire that have
been already described, and having tied on the head of the person fo be
cleared ( by ordeal ) the writing containing the matter of complaint, the jugde
should invoke water with the following mantra ;

Water | thou art the life of living beings, thou wert created the first in
creation, thou art declared to be the means of the purification of substances
and embodied beings ; therefore show thyself in (bhis ) investigation about
righteousness and sin.

Then the person ( who performs the ordeal ) should recite the manira
*satyena mabhirakga tvarh Varuna' (Yaj. II. 108 p. 67 above). Then the person
who performs ordeal should approach the strong man who holds fast the post of
dharma, who faces the east and who stands in water navel-deep. Then from
the place where the bow was kept a ¥ %8aériya or a brahmana pursuing the
former's avocation should firmly shoot towards the target three arrows thab
have no iron points. Then one swift person should stand holding the middle
arrow ab the place where the arrow fell not minding the distance over which
it crept and a.noﬁher( equally ) swift man should stand at the foot of the tora:_li
whence the arrows were discharged. And & swift man (here) is one who

-

1, In the Rgveda and in later mythology aldo Varupa is the lord of waters, Vide
Bg VIL 49, 8 yisdm rija Varuno yati &o,
*P, 79 {text )y TP, 60 (toxt )
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surpasses in speed fifty runners. Then the judge standing at the foot of the to-
rapa ghonld clap hig hands thrice and simultaneously with the third clap
the person undergoing ordeal and the swift man at the foot of the torana
should (respechively) dive and run fast. The diving should be done after
holding the thighs of the person who holds fast the post of dkarma, Then
when ( the swift man ) reaches the place of the falling of the middle arrow
the ( other swif man ) who stands there holding the arrow should go fast to
the torand and if he finds the person performing the ordeal still inside the
water then he is cleared ( of guilt ) He is cleared even if only the head is
seen, but not if he sees some other limb such as the ear or if he (the s'odhya)
floats to somo spot other than where he dived. Here ends the method of
walber ordeal.

Now (begins) the method of poison ordeal.
On this point Narada ( p. 260 vv. 69-70 ) says:—

After having worshipped Mahes'vara! ( S'iva) with incense, offering
(of food) and manéras, one should, after observing & fast, administer
poison ( by way of ordeal ) in the presence of gods (idols) and bra-
hmanas, A brghmana, whose mind is concentrated and who faces the
north or the east should administer ( poison as ordeal ) only in the presence
of brahmanas to a person who stands facing the south.
The same author ( Narada p. 115 v. 324 ) states the quantity of the poison
( to be administered ):

In the rains the quantity (of poison) is to be of the weight of four ¥avas
(grains of barley), in summer it is declared to be five yavas, in Hemania
(i. e. December and January ) it is to be seven yavae and in S'arad
(i. e October-November ) of less quantity than tho latber.?

*Alpa' ( of less quantity ) means ‘of three yavas', Hemanta includes ( the
season of ) gfigira also (i. e. February and March ) as S'ruti (the Veda)
compresses the® two ( seasons into one ); while Vasania ( spring, April and
May ) follows as a matter of course, as it is declared ( vide above p. 46 ) as a
common season for all ordeals. Vijianes'vara holds that in that season also the
quentity of poison is to be seven ¥avas. And poison should be administered
with ghee thirty times as much, since Katyayana says :—

1, 8'iva is to be worshipped here most appropriately as in mythology he swallowed
the terrific h@lahala poison that sprang up when the ocean was churned by the gods,

2, According to the Mit. and the Vir,, this last means * of six yavas. *

8, This is a reference to the Aitareya-Bréhmana I, 1., where we have *there are
five seasons in & year, Hemanta and 8'is'ira being compressed into one, '

*P. 81,( text ),
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To human belngs polson should be administered ( as ordeal ) in the fore.
poon and in a cool spob, after mixing it with ghes thirty times ¢ much
and after powdering it well.

Yajfiavalkya (II. 110 ) states how poison is to be invoked :

Poison! thou art the son of Brahmg, thou art firm ( or fixed ) in the
duty of (deciding ) the truth. Save (me) from this accusation and be like
nectar to me by truth (i. e, iflI be innocent ).

Narada ( p. 116 v. 326 ) says ¢

He ( the person performing poison ordeal ) should be kept in the shade,
should be guarded for the rest of the day without food. If he be nob
affected by the ( ordinary ) effects of poison (till the end of the day ), then
Manu says that he is purified (innocent ).

The same author states another period ( of waiting ) when the gquantity of
poison is very large

‘When & man shows no changs ( due to the circulation of poison) for &
period of five hundred clappings of hands, then he is purified ( he should be
declared innocent ) and then medical treatment should be resorted to (to
curse him ).

In the system (treatises ) on poison the stages of the working of poison
(are stated to be the following ) ¢

The first lworking of poison causes horripilation, the next after that
( causes ) perspiration and dryness of mouth, the next two ( workings ) pro-
duce in the body change of colour and tremor; the fifth stage of working
( gives rise to) restlessness of the eyes, hoarseness of throat and hiccough,
the sixth causes heavy breath and loss of consciousness and the seventh
causes the deabh of the person who swallows the poison.

Here ( the person performing the ordeeal ) is to swallow the poison placed

hefore Mahadeva ( an idol of S'iva ) by the judge who has obseryved a fast.

" Now (begins ) the method of the ordeal of kos'a (holy water ).
Pitamaha says :

A man should be made to drink the water (of the worship) of that
deity of whom he is a devotee ; but if he be equally a devotee of all deities
(i. e. if there is no special predilection in favour of one particular deity ),
he should be made to drink the water of (the worship of) the Sun. The
water ( of the worship) of Durga should be given fo thieves and to those
who live by the profession of arms ; but & bréhmans should not he made
to drink the water of the Sun.

Brhaspati ( p. 318 v. 23 ) says;

1, This verse is quoted in the Mit. ( on Y&j. 2, 111 ),
* P, 82 ( text ),
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Having washed the weapons of that deity to whom the person charged
is devoted, he should be made to drink three handfuls of that water.

Narada ( p. 262 v» 81 ) says :

Having summoned the person charged and having placed him in &
(cowdunged ) circle facing the Sun, ( the judge ) should make him, who has
taken a bath, whose garments are wet and who is pure, drink three handfuls
(of holy water ) according to the ritual deseribed before (as common
to all ordeals ).

Narada ( p. 262 v. 82 ) says;

Having worshipped that deity ( to whom the person charged is devoted )
ahd having washed ( the image of that deity ) with water and having ree
peated ( before the deity ) his wrong-doing, ( the judge ) should make him
drink three handfuls (of the holy water ).

Here having observed a fast ( the previous day ), having in the forenoon
worshipped the deity ( that is & favourite with the person undergoing the
ordeal ), having taken the water used in bathing the (image of the) deity,
having performed ( all the details ) from the invocation of dharma and ending
with the placing of the writing on the head, the judge should invoke that
water with the manira that is given in ( the section on ) the water ordeal.
The person performing the ordeal also having recited the manira by way of
invocation as stated in the same (section) should swallow (the water).
Bthaspati ( p. 818 v. 24 ) says:

There is no doubt that if no misfortuns is seen to visit him (who

perforrus the kos'a ordeal ) or his son, wife and wealth within & week or
within two weeks ( from the day of the ordeal), he is innocent.!

——i

“Now ( begins ) the method of ( the ordeal of ) rice.
Here Pitamaha says :

1 shall declare the method of graihs of tlee about which information
Is conveyed in ( works) defining it. (rains of riee are to be given
(a5 ordeal) in theft and In no other case® ; this is settled. Grains of rice
( 8'ali ) and of no other corn should be made white (i.e. unhusked ). (‘The
judge) should place, himself being purified, those ( grains of rice) before
the ( image of the) Sun in an earthen vessel, mix them with the water in
which the image of the Sun is bathed and keep them there (i e irymetsed
in that water) for that night, having first of all performed on that night
according to the 8@sira the rites beginning with the invocation ( of dharma
and other deities ).

1, Compare Y&j. 2, 118 and Vispu. Dh. B, XIV. 4—5, The period of seven days
gpplied to light offences,

2, This is only illustrative, It only means that this ordeal was employed only
where the dispufes related to money,

* P, 88 ( text )s
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Katyiyana also says:

1In ( the ordeal of ) swallowing the grains of rice immersed in the watér
of the bath of the deity,  the person performing it ) should be decided to
be pure ( innocent ) if the saliva { that he spits) is unmixed ( with blood )
and should be decided to be impure ( guilty ) if it be otherwise.!

Pitamaha ( = Narada p. 119 v. 342 ) says :

( The judge ) should declare him to be impure ( guilty ) who shows
blood (in his saliva ), whose chin and palate are shattered, whose body hes
a tremor,

Now ( begins ) the method ( of the ordeal ) of the heated mass ( of gold ).
Pitamaha says :

1 shall declare the good method of the heated m&s6 ( of gold ) in freeing
( men from accusations ). ( The judge ) should have a round vessel of iron
or copper or clay made, of sixteen angulas (in dv'a.meber) and four angulas
deep, Hbo should get it filled wlth ghee and oil, weighing twenty pﬂlaﬂ;
*when the latter (ghee and oil ) are well heated (the judge) should then
cast in it a gold piece weighing a mdsaka.? He ( the persen performing
the ordeal) should take out the heated golden Mdsaka with the thumb and
the fingers of his hand,® If he does not jerk his fingers or there is no
scalded skin ( when he takes out of the ghee and oil the heated piece:), he,
whose fingers are uninjured, should be declared to be innocent by virtue of
his righteousness.

The same author ( Pitamaha ) describes another method ( of this ordeal ).4

He ( the judge ) being pure should put cow’s ghee in a vessel of gold
gilver, iron or clay and have it heated on fire. He should cast into it a
beautiful seal-ring washed once with water and made of gold, silver, copper or
iron. When (the ghee) is full of whirling ripples and bubbles and when it is
not capable of being touched (even) with the nails, he should test it (i.e.
whether it has reached the boiling point) with & green leaf so as to produce the
sound of ‘churu’.’ Then he should once repeat the following manira by way
of invocation before it (the heated ghes) : Thou art, Oh ghee, the holiest thing

1. According to Narada (ripsdana 841) he should be made to spit on a leaf of
sbvattha or bhiirja, ’

9, A golden ma%aka was equal to five krsnalas ( gunjas ).

8. The forefinger and the middle finger were to be joined to-the thumb in taking oub
the heated piees of gold,

4, Thes five veros are also Narada ( pp, 119--120 vv, 844--48 J, )

6. When ghee reaches the boiling point, if a green leaf were dipped into it, there

would be & sound similar to the wotd *churs’. 'This is the test for finding out whetkier the
ghee has reached the boiling point,

P, 84 ( text ),
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in sacrifices, thou art nectar, oh purifier: burn him ( the person undergoing
ordeal ) if he be a sinner, be cool as ice if he be pure’. Then he (the judge)
should make him (the person performing the ordeal ), who has fasted, who
has taken a bath, who comes with wet garments on, take out the seal-ring
from the midst of the ghee. Then persons who are (appointed to) supet-
vise ( the ordeal) should examine his forefinger. That man is pure whose
skin is not secalded ; otherwise he is impure (guilty ).

The method of ( ordeal by ) ploughshare.
Brhaspati says (p. 318 v. 28).

The ploughshare ( phdla ) is said to be of iron, weighing twelve palas
and eight angulas long and four adgulas broad. *The thief should lick it
once with his tongue when it is red hot. If heis not burnt, he establishes
his purity (innocence ), if otherwise he loses ( i.e. he is guilty ).

PR S

Now ( begins ) the method ( of ordeal ) based on ( image or picture of )

Dharma.
Pitamaha says :—

I shall now describe the method of testing by means of Dharma and
Adharme men who are guilty of causing bodily injuries, or who have
monetary disputes or who desire to undergo penance { for sins ) Hoe
should have prepared a silver (image of) dharma and 2 leaden or iron
(image of) adharms or he (the judge) should draw on bA%rja ( birch leaf)
oron a piece of cloth dharma and adharma ( respectively) of white
and black colour. Having sprinkled ( over the images or pictures) Pafi
cagavya ,1 he should worship ( dharma and adharma ) with sandal
paste and flowers. ( The image or drawing of ) dharma should be wore
shipped with white flowers and adharma should wear dark flowers.
Having performed these rites snd applied sandal=wood paste to them, -he
should place them ( imiges or drawings ) inside two balls which are made
of cowdung or clay. The two should be placed unseen inside an unused (i. e.
new ) earfhen vessel in the presence of gods ( idols) and brahmanas and
in a cowdunged and holy spot. He should then invoke the gods and loka.
palas as laid down already (in the section on rites common to all ordeals
p- 48). After having invoked dharma he (the judge) should write on a leaf (or
paper ) the subject matter ( of dispute or complaint ). ‘1f I am free from
guilt, may (the image or drawing of) dharma come to my hands’-
(saying this ) the person charged should quickly catch hold of one (oub
of the two images)? If he takes hold of dharma he is ( to be declared)

1. The five things with which this is prepared are the dung, urine, milk, cuyds)’
olarified butter of a cow,

2, This procedure ologely resembles drawing lots,
* P. 85 ( toxt ),
v. M 10
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innocent; if he takes hold of adharma he loses (i. e. he is guilty).
In this way has been briefly declared the testing (of an accused ) by
means of dharma and adharma.

Brhaspati* ( p. 319 vv. 30-33 ) says:—

Dharma and adharma should be drawn on two leaves (respectively)
as white and dark. Having invoked them with maniras that infuse life
(into images' ) and with s@man hymns like the Gayatra® and others,
he should worship them with sandalwood paste and with white and dark
flowers. Having then sprinkled paficagavyd over them and having
placed them inside clay balls of equal size, they ( the clay balls) should
be placed unobserved in a jar. Then ( the person performing this ordeal )
should quickly take oub of the jar one of the balls, If dharma is drawn
then he is (to be declared) pure and should be honoured by those who
tested him.

Now ( begins ) the procedure® ( in sequel of the various items in this
ordeal). Having drawn a white image of dharma and a dark one of
adharma on two leaves, having recited the manira 'am, hrim, kraum,
ham, yam, ran, lom, vani, s'am, sam, sam, hanisot, the pranas ( life ) of
dharma (may be present) here again °, having recited ‘the life of dharma
is again established here’, having (ceremonially) endowed with lifs the painting
of dharma, with these wards 'may all the sense organs of dharma
speech, mind, eyes, ears, smell and prapas (life-breaths) come here,
happily dwell here long, &9@hd ° and having invoked ( dherma ) with the
recitation of the G@yatra sdman, if it be known, or if unkuown, with the
recitation of the Gayatri mandra together with the Vydhitis® and ( the
sacred ) syllable 0m, haying worshipped dharma and adharma with a white
and & dark flower respectively, having sprinkled paficagavye (on the paint-
ings of dharma and adharma ) after utbering om, having placed in two clay
balls dharma with the white flower and adharma with the dark flower, he
( the judge ) should place it in & fresh (unused) jar. The judge" should then
perform the rites beginning with the invokation of dharms and ending with
the homa to fire and should tie on the head of the person to be cleared the
writing containing the subject matter of dispute to the accompaniment of
( appropriate ) mantra. The person to be cleared ( of guilt ) should say ‘if
I am free from sin, may dharma come to my hand and should take oub

1, 'This refers to mantras that are prescribed for prafas-pratigth@d (infusing life or
endowing with godhead ) of images, Vide notes to V. M, p, 112

2. Vide Samaveda ( B. I. ed. vol. V p. 601 ) for Gayatra Sdman,

8. The whole of this prajoga to the end occurs verbatim in the Divyatattva of
Raghunandana,

4. For these mystical words compare AgniputEna chap, 21,

5. The Vyahriis are the mystio words * bhiily, bhuvah, svah’

*P, 86 ( text ). TP, 87 ( text ),
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from the jar one of the two (clay balls)., I dharma is taken out (by
him ), he is ( declared ) innocent. Then he should distribute gifts,

o e

Now (begin ) oaths.

Manu ( 8. 113 ) says :—
A brahmana should be made ( this cceurs above p. 39 ).
Brhaspati ( p. 315 vv. 67 ) says’ :—

3Pruth, riding animals and weapons, cows, Seeds and gold, the feet
of gods and brghmanes, the heads of one's sons and wife, these are said
to be ( the forms of ) oaths always ready at hand where the matter (in
dispute ) is small ( not serious ). Jn the case of 8@hasas ( heinous offences
or offences accompanied with force ) and accusations (of mortal sins)
ordeals are said to be the means of purification (i. e. of establishing
innocence ).

Yajfiavalkya ( II. 113 ) says ;-

There is no doubt that that man is pure on whom no formidable cala~
mity due to God or the king befalls within fourteen days ( from the time
of his taking the oath ),

@horam means * formidable ', as in the Mitakgarh (it is said ) that slight
misfortune cannot be avoided by human beings, Katyayana also says:—

*Phat man who is not visited by any formidable calamity due to God
or the king up to the fourteenth day ( from taking oath ) is to be regarded
as pure by his ocath,

Vyasanam means * misfortune '. @horam means ‘ causing great afftiction”,
since VacaspatimisTa® and Smartabhaitacarya (i. e. Raghunandana) say
that slight affliction is charncteristic of (human) bodies. Katyayana again
BBYE vame

If within two weeks ( from taking oath ) there is contradiction ( with
the oath ) shown by misfortune, he ( the king ) should by all means make
the person charged to deliver the subject matter ( of dispute ) and & fine.
If to the man alone { who takes oath or performs ordeal ) and not to all
alike, befall diseass, fire, or the death of a near relative, he should be
mede to pay the debt and a fine. Fever, dysentery, boils, great pains in

1, Compare with these Narads ( n&d&na 248--250 ) quoted above on p. 43.

9, Vide the Indian Oaths Act (X of 1873) for modern provisions as tc oaths and
affirmations.

8, Vicaspatimis'za wrote several works on dharma styled Cint&meni, his Vivida-
cint@mani being & work of great anthority in Mithild, ¥e flourished towards the latter
half of the 15th and in the first quarter of the 16th centurv. Vide ‘History of dheyma-
8 astra ' pp. 899--405,

*P. 98 ( text ),



- -~ 8. IIL. 4
76 VYAVAHARAMAYURKHA M, p, 81 11, 18-24

the deep-seated bones, eye disease, disease of the throat, insanity, headache
and fracture of the arme---these are the diseases of men which are (to
be regarded as ) due to ( the wrath of ) God.

Daivavisamvdde means ‘ in case of the death of & near relative and
the like’. By the words fasyaikasya ( wHen it befalls him alone) are ex-
cluded epidemic diseeses ( like cholera ) that affect a whole locality (at once),
In this passage as the word ?a8y@ refers to the word abhiyukia (the per-
son charged ) that already occurs ( in the preceding verse ), disease and the
rest are an indiecation of defeat when they befall only the person charged and
not when they befall his son or the like. That ( disease or the like indica~
tion ) again must be great ( serious or formidable ) and not slight. This has
been already said above. With this very idea Vacaspatimis'ra says ‘ the
meaning is that disesse and the rest that are peculiar to the person charged
( and not common to all ) are indications of defeat’. It is therefore that
the text mentions only the death of a near relative and not the disease of &
near relative.
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The determination of heritage.*

Now ( begins the discussion of) ownership that is useful in the deter-
mination of d@ya and the like. And that { ownership ) is a kind of capacity
arising from purchase, acceptance ( of & gift ) and the like. That purchase
and the like are the onuses of ownership is understood from worldly usage
alone and not from sEstra’ ( nlone ), since it (the notion of ownership )
is seen even among those who are ignorant of gAstra and since it is more
cumbrous to suppose that ownership springs from ( the prescription of ) s'Bstra
( than the other theory ). Bhavan&tha® also in his work called Nayaviveka
gays the same thing. As to the text of Gautama ( Dh. 8. 10. 39--42)
* ownership ( arises ) by *iktha ( heritage ), purchase, partition, seizure ( of
things unowned ) and finding ( of hidden treasure &c,); in the case of
brahmanas, what is acquired (by gift) is an additional (source of ownership),
in the case of kgatriyas, gains of conquest ( are an' additional source) and
nirves's ( profit making and service ) ( is an additional source of ownership )
in the case of vais'yas and 8'@dras ( respectively ) °, it merely repeats the
sources { of ownership ) that are already known from ordinary worldly life.%
People employ the word riktha to denote that whlch becomes one’s own by
the mere extinction of the (previous) owner’s property therein. The
word matra ( mere ) is used (in the above definition of *8ktha ) to exclude
purchase and acceptance (from the denotation of viktha®). In this passage
( of Gautama ) the word rikéha is capable of denoting such an extinction ( of
ownership ) only, since it is mentioned along with ( other ) means of owner-
ship such as purchase and the like® and on account of the maxim ‘ (the

1. Whether the question of ownership {(over a thing) is understood from &'Estra
rlone or from the usage of worldly people is a. subject very elaborately discussed in the
Mit. The Smrtisarigraha and Dhares’ vara held the former view, while the Mit., the Vir. and
most writers support the latter. Vide notes to V. M. pp. 114--115 for a sta.tement of the
reasons given by both sides for their views.

9. He is a mImadsaka who wrote a commentary on S’'abara’s Bhasys., As the
Bmyticandrika quotes him, he ig earlier-than 1150 A, D. Vide p. 480 of the notes to V. M.

8., Those who say that ownership springs from s'astra rely upon Gautama's text as 8
support. They argue that if ownership were laukika, Gautama need not have written an
elaborate passage. To this Nilakantha gives a reply in the following rather elaborate passage.
Beveral digressions come in while Gaulama's text is being expounded. Anuvadska (that
merely- repeats ) is opposed to vidh@yaka ( that preseribes). Vide notes to 'V, M. pp. 164, 868
for vidhi and anwvida.

4. In the case of rikiha the moment the previous owner dies his son or gra.ndson
becomes owner without any further act. In the case of a gift or purcha.se, the donee or the
purchaser must do some act ( such as accepting the gift or taking possession &e. ).

5. The argument briefly is this :~—riktha in popular parlance means *wealth which
becomes one's own on the feath of the previous owner,’ But in Gautama’s siitra ‘ purchase,
partition &e.' are means of acquiring wealth and not wealth itself. Therefore riktha which
is associated with them must also convey ‘means of acquiring wealth’ and not wealth itself,
In the ordinary popular meaning of rikéha two notions are combined viz. wealth and mere
extinotion of previous ownership as 8 means of noguiring it, Out of these two in Gautama's
toxt we must understand the latter asthe meaning of riktha.Vide notes to V. M, pp, 116-117,

* P80 ( text )
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apprehension of a thing does nob arise ) unless the attributes of the thing
are ( first ) apprehended’ °,

Dhares'varfichirya’ and the author of the Smrtisafigraha say * par.
tition generates ownership for the sons and the like in the wealth of the
father, which ( ownership ), while the father was living, did not at all exist
before in the sons’.) But this is not correct; since by such texts as ‘by
birth itself { sons ) acquire ownership over wealth " it is conveyed that the
birth of a son by iteelf produces over the father's wealth ownership which is
limited by the relation of sonship and since YajHavalkya ( II, 121 ) says: ®

The ownership of both father and son is the same in land acquired by
the grandfather, in nibandhal and in chattels.

1. Vide notes to V. M. pp. 117-118. When we say 'Dapdl puruseh’ wo cannot
correetly apprehend the man ({ the wifesya ) unless we first understand danda (stick),
which is an atiribute of the man. Riktha in popular parlance conveys fwo notions viz,
wealth ( the rifesya ) anél extinction of ownership as the means ( the attribute of that
wealth ). Therefore when we understand the latter ( i, e, the attribute ) we can understand
the whole notion of riktha, i. c. the first notjon that strikes one when the word rikiha is
used is the extinction of former owner's ownership and thercfore that is the primary mean-
ing of the word in Gautama's text.

2. Dhiares’ vara is king Bhoja of DbarA, one of the most famous patroni of literature
in India. He reigned between 1005 and 10556 A, D. Vide 'History of Dharmas’astra.’ pp, 275-
279, He is quoted by the Mit.

8. There were two views, viz, that owncrship arises ( first ) on partition of what did
not belong to a man before that date or that partition takes place of that which already
belonged to one's self { though jointly with others ). The formeris the view of Dhires'vara
and Jlmuta.vahana., the latter of the Mit. and a host of writers. 'The lines ‘Dhares’vark-
cdrya ...correct ' are quoted in Bai Parson v Bai Somli I, L. R. 86 Bom. 424 at p. 429 where it
is said that the contrast between ¢ by birth ’ and * by partition’ is signifieant, because theve.

in lies the root idea or basic principle of the coparcemery system as digtinguished from a
tenancy in common.

4. This text is attributed to Gantama by the Mit, and several other writers and is
variously read, whilo Jimitavahana, Apardrka do not refer to it and a few writers like
8'r1krsna Tarkilathkara say that it is spurious. It is not founfl in the printed Gautama
Dh. 8. Vide notes to V. M. pp. 119--121 for details.

5. The words * by birth ......... chattels’ are quoted in Juqmohandas v. Sir Mangaldas
I. L. R. 10 Bom. 528 at p. 547. ‘Pitamahopiiita’ is rendered as ‘ received from the grand-
father * by Mandlik at p. 82 but on p. 43 as ‘acquired by the grandfather’', Telang J. in
Apaii v. Ramchandra 1. L.R.16 Bom. 29 at p, 50 translates as above. Vule Samalbhai
v. Someshrara 1, L. R, 5 Bom, 38 at p. 40 where it is said that ‘ an ancestral trade may des-
cend like other inheritable property upon the membersof a Hindu undivided family ’,

6. The word nibandha means a grant of a fixed payment at stated times such as &
year or a month to a person or temple, generally under the orders of a king, such as so many
betel leaves out of each lond of botel leaves sold &e. Colebrooke translated the word as
‘ corrody ', but, as was observed by their Lordships of the Privy Council in Maharana
Fattehsangji v. Dessai Kallianraiji L. R. 11, A, p. 84, 51 it was not a very happy translation of
it, eince ‘corrody’ a word of medieval origin, properly signifies a peculiar right viz. the grant by
the royal or other founder of an abbey of certain allowances out of the revenus of the abbey in

-favour of a dependent or servant’. Vide the Collector of Thana v Hari Sitaram 1. L, R. 6

Bom, 546 ( F. B.) at pp. 555--569, Lakshmandasv Manohar 1. L. R, 10 Bom. 149, Jatindre
Mohan v Ghanashyam 50 Cal, 266 at p. 271 for various definitions of nibandhae. Vide Colle-
-clor of Thans v Krishnanath I, L. R. 6 Bom, 822 at pp. 881892 for & discussion of wlmt WeE
included in nibandha.
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*It cannot be said that this ( text ) conveys tkat the cause of the proe
duction of ownership is the death of the grandfather and not the birth of the
gon,! sinee ( if that view were accepted ) there would arise the unacceptable
result that a grandson pot born at the death (of the grandfather) would
have no ownership (in what was his grandfather’s property ). Really speak-
ing, the word pitdmaha (in Yajfavalkya's text * bh¥rys pitamahopatta ) is
not intended ( to be faken literally ), because otherwise it would follow that
there is absence of equal ownership (in father and son ) in what is ace
quired by the great-grand-father or the like, and because it ( the word pttd-
maha ) is an attribute of the anuvddya ? (the subject ). As to the texb
of Devala.}

When the father is dead, the sons should divide their father’s wealth, for
as long as the father who is free from any defect ( bodily or mental)
lives, there is absence of ownership in them.

The first half ( of this verse ) only enjoins the time of partition, as the
potential termination is found ( in the word vibhajeyuh ), while the latter
half only commends the time ( of partition laid down ) and indicates thab the
sons are dependent, but is nob to be construed as laying down absence of
ownership (in them during the father's lifetime * ). This ( interpretation )
explains the text of S'ankha also viz. ‘ while the father is alive, the sons
should not divide the "tktka@ and also whatever might have been acquired by
them after (they were born); sons are not entitled (to separate in the father's
lifetime ), as they are not independent ( of him ) in matters of wealth and the

1 'This is directed against those who, like Jimitavabana, hold that ownership even
in ancastral property arises not by birth but on the death of the previous owner, Vide notes
to V, M. p. 121,

2, The word anutidya means * subject ’, about which something is to be enjoined and
15 contra-distingnished from vidheya ( predicate or what is to bo cnjoined ), Inthe text of
Yajtiavalkys what is to be enjoined is equal ownership of father and son. The subject ( anu-
tidya ) of which this is enjoined is Oi7 (land ). Pit@mahopdtia is only an attribute of the
subject b4 and forms no part of what is enjoined with reference to b/.#f. Hence it is not to
be taken literally, but only illustralively. So nothing turns on the mention of pitd@maha
{ which stands for ‘ ancestor )'-and that pessege says nothing about the death of the pilamaha,
Vide notes pp. 121--122 to V. M. for further explanation and the two other ways i which
YajEavalkya's verse is explained in the Dayabhaga,

8. 'This text of Devala is a sheet anchor of the Day abhiga theory,

4. The potential is used in laying down vidhis, In the word vibhajeyul ( should
divide ) we have the potential termination and so that portion enjoins a rule, What follows
gives the reason and so is a mere arthavada and not to be taken literally, Vide Jaimini
L. 2, 26-30 ( hetuvan—nigadadhikarape ), Arthavdde only expatiates upon or recommends
a vidhi, Nilokantha draws o distinction between svatva ( ownership ) and sv@tantrye (abso-
lute power of disposal }. A woman owns her stridhana, sho has no st@tantrya over it ( exces
pting saud@yika ) during her husband’s life-time,

* P, 90 ( text ),
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performance of dharma ( religious duties’ ). Here the mention of
dependence ( in the latter portion of the passage) that immediately follows
the prohibition contained in the first part serves as its arthavdda ( commen~
datory sentence ). The construction of the passage is ‘ yadyapt taih pascdl
adhigatam ' ( whatever was acquired by them after birth ). * Tath’ means
* by the sons *; pas’edd means * after hirth '; adhigalam means ©acquired
by acceptance ( of a gift ) and the like *. The real purport is; nobody dis-
putes that there is ownership (of the sons) in what is accepted by the sons (as
a gift ) ; even as bo these labter there is dependence ( of the sons ), how much
more so with reference to what is acquired by the father. And bthis depend-
ence ( of the sons on their father ) has reference to partition, such religious
rites as are kdmya® ( voluntary ) and engaging in trade. It is therefers
that Harita says, ' while the father lives, the sons have no independence as
regards the receiving and giving of wealth, as regards partition and censure
(of servants) ', The words ‘@ddnavisarga’ (receiving and giving) indicate (all
kinds of ) transactions. According to Madana, @ks6pa means ‘the reproving
of female slaves &e. '.  As for the text®

The father alone is the niaster of everything, gems, pearls and corals:
but neither the father nor the grandfather is (the master) of all immoveable
property

1. Vide notes to V', M. pp. 122--123 for various explanations of the text ol S’ankha,
Here the words up to * should not divide’ contain a prohibition and so imply an opposite
tvidhi and the rest merely expatiate upon, recommend and give & reason for the preceding
prohibition, just as in the text of Devala,

2. Religious rites are nifya (obligatorr, like sandhy@vandana ), naimiltita (to be
performed on particular occasions only, such as those on the bitth of a son) and kamya
( to be performed voluntarily if one desires a certain rtesult, such as putresti for one who
desires to have a son, )

8. This verse is ascribed to Narada by Apardrka, to Y&j. in the Dayabhfiga and is
cited in the Mit. without the author’s name. This verse is variously interpreted, The
Dirabhaga holds that this vefers to the properts of the grandfather, that after the grand-
father's death the father cannot alienate immoveable property received from the grandfather,
but that the father can make a gift of ancestral movables. According to the Mit, this verse
favours the theory of son's ownership by birth and only authorises the father to make a
gift of ancestral movables through aficction (gems, pearls being illustrative ). Nilakantha
goes further and says that the father cannot make a gift of ancestral movables but can only
tegulate their wearing by members of the family. In Lekshman Dada v. Ramchandra
Dadn 1. L, R, 1, Bom 561 at p. 567 the verse * the father alone is the master ' &¢. and the
comment of the Mayfikha theseon i aqoted and it is said that the Maj) tkha limits the
power of the father even more strictly than the Mitaksar® and it was held that a Hindu
futher who has two undivided sons cannot, whether his act he regarded as a gift or partition,
bequeath the whole or almost the whole of ancestral moveable property to one son to the
vxclusion of the other. Vide the same case in I, I.. R. 5 Bom. 58 (P. C.). In Jugmohandas v,
Sur Mangaldas I, L. R.10 Bom. 528 at p. 548 the above verse and the comment of the
Mayikha thereon are quoted. Vide Bachoo v. Mankorebai 99 Bom, 57 at p. 62 for reference
to Mayiikha, Vide 24 Bom. 547 (=2 Bom, L. R. 478 ), 89 Bom. 598, 49 L, A. 168 for other
canee of of gift or bequest by the father or managre,
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*That bext signifies only this that the father is independent only in the *

matber of the wearing of ear-rings, vings, bnt it does signify that the father is
independent as regards the gift of these nor is it meant to cxclude the birth
of a son as giving rise to ownership. This very meaning is suggested also by
the mention (in the above veise) of gems and the like that are nobt destroyed
by mere use’. Hence 1n the text
Though immoveables and bipeds ( slaves ) may have been acquired by
( the father ) himself, there is no giving away or selling them without
convening (consulting) all the sons

there is a prohibition only of gift, sale and the like and not of their en .

joyment. Therefors the prior undefined ownership of several brothers and
the like is clearly defined by partition. Aeccording to *some, by the extine-
tion of prior (joint) ownership over the wealth that is collected in a mass, a
new ownership different (from the prior joinb ownership) is crested { by parti-
tion ) in a portion of that (the wealth jointly swned in a mass). But, since
thers is cumbronsness in the hypothesis of the extinction of prior (joint
ownership ) end the creation of & new ownership, it is more proper ( to say )
that ( ownership ) which previously ( o partition ) existed in an indetermi-
nate ) portion ( of the things jointly owned ) is made known by partition as
subsisting in definite things.

Now to return to the matter under discussion®. According o some, the
words (in Gautama’s text, ‘br@hmanasya adhikam labdham mean that whakb
is acquired by acceptance (ot a gift ) is productive of more fruit ( of greater
merit) to the brdhmana; but it is hetter (to interpret those words as meening)
that this ( acceptance of a gift ) is an additional source (of ownership) for
& br@hmapa alone and similarly conquest and the like are (additional sources of
ownership ) for keatriyas and the rest. Even in the case of conquest,
ownership avises in the conqueror only as regards those things such as houses,
lands and chattels wherein tho conquered had ownership. But where the
conquered was only entitled to levy a tax, there the conqueror too is entitled
to that ( tax ) alone and not to ownership. Therefore il is said in the sixth*

1. The idea is that the fathor hes the absolute right to regulate the wearing of gems
and the like by members of the family and that by the father exercising such power, the sons
are not affected in any way as they are not lost to the family.

2. This refersto the view of Raghunandana in his Dy atattva. Vide notea to V. M. p.125,

8. The author digressed into the guestion whether ownership was by birth and
reverts to the question whether the text of Gautama ( ownership arises &e.) supports the
view of ownership being lauheha or being understood from §'@stra alone.

4, The sttra is Jaimini VI. 7.8 ¢ the earth is not fit ( to be given away in the
Vidvapt sacrifice )since it is .common to all,’ Mandlik takes mandala in a techuical
sense, viz. cirelo of twelve kings ( vide Manu VII. 155-156 ), but that meaning is inapplic
cable here, ‘particularly as the word mandalika is placed 1n contradistinction to s@r vabhauma
and a8 mandaic means in inscriptions a country ( vide Indian Antiquary vol, 15, p. 107 and
notes to V. M. p. 126 ), The B'ukranitisira defines a mipdalika as one whose 'revenue is
above three lakhe and below ten lakhs,

_' P, 91 ( toxt )o '

v. M. 11
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( chapter of Jaimini's Pirvamimansasktra ) that the whole earth cannot be
gifted away by the emperor and a couniry by a feudatory chief. The
ownership in the several villages and fields in the whole earth or in a
country ( mandala ) belongs to the holders of the land alone, while kings are
entitled only o collect taxes (from them'). Therefore when now
( kings ) make what are technically called gifts of fields, no gift of land ( the
soil ) is really effccted, but only provision is made for the meintenance
( of the donee on the tax which is alienated to him by the king). Where
however houses and fields are purchased ( by the king) from the holders
( thereof ), be bas also ownership in them and therefore he secures the merit
of the gift of land (in such cases ). Nirvigfam (in Gautama’s text ) means
' what is acquited by agriculture, money-lending, trade and rearing of cattle
and what is acquired by service, since the lexicon ( of Amera) says that
the word Nnirves's means ' hiring for service and enjoyment ' Bhati (in*
Amara's lexicon ) means ' service’ and bhoga ( enjoyment ) means ' money
lending and the rest . Here the first ( meaning of Mirvigla viz. money
lending &e. ) is ( an additional source ) in the case of vais'yas and the
second ( viz. service ) in the case of s"&dras. Hence that purchase and the
rest are sources { of ownership ) follows from ordinary worldly affairs ( and
not from s'astra ). It is in this way that the popular convention of owner-
ship in the call born of one’s own cow becomes consistent; but this would
not be so if the sources of ownership were to be understood from &dsira
alone, since 8'astra does not tell us that being born of one’s cow is a means
( of ownership ).

( An objector urges ) it would follow that there is ownership over one's
sons and daughfers since they are born of one’s wife, just as ( there is owner-
ship in the calf ) because of its birth from one’s own cow. If it be said
that this ( that is urged as an objection ) is an acceptable proposition, then
it would be in direct conflict with the conclusion established in the sixth
( chapter of the Pervamimansastitra ) that, although it would secm to follow
that daughters and sons should be given away (in gift ), as the gitt of one's
all is enjoined ( by the Veda ) ‘in the Vis'vajit sacrifice one gives one's all',
yet daughters, sons and the like ( relations ) cannot be given ( by way of
gift in Vis'vajit 2). (This objection ) is not ( proper ), as there being

1. This embodies an imporiant proposition that the state is not the owner of all
lands, but is only entitled to levy a tax. )

9. In the Pirvamimansi-sutra VI, 7. 1-2 thero is a discussion on the vedic texi ‘'in
the Vis'vajit &c,’, where the conclusion cstablished is that one’s parents and so other
relations cannot be gifted away, but only such things of which one is absolute master
( prabhu). As regards the question whether there is owneiship over wife and children the
Mit.and Muay ukha differ. The Mit. say s that there is ownership over one's wife and children
{ on Y&j. 2,171 ), while the Mayikha repudiates this doctrine, Both, however, are agreed
that wife and children cannot be the subject of gift, the Mit. saying that it is so because
there are special texls prohibiting the gift of them and the May@kha sayiug that the gift
cannot be made beeause there is no ownership over them, The Vir, follows the Mit. Vide
notes to V. M, pp. 127-128. In Kalgauda v. Somuppa 11 Bom. L. R,797 at p, 812 tho words
of the Mayfikha * there being absence of ownership...born of hexr ’ are quoted.

Y P92, (text )s
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absence of ownership over one’s wife while there is ( owership) in a cow,
there is no ownership over the offspring born of her (the wife); and
(further) in worldly experience being horn of what is the subject of ownership
is alone understood o be the cause of ownership ( in the things produced).

If it be urged (as an objection) that thers is ownership in the wife also
on account of accepting her (at the time of marriage when she is given away?),
(the reply is that) this objection is not proper, since thers being ab-
sence of (2ﬁhe privilege of ) aceepting a gift for ksatriyas, there will he
no ownership over their wives and therefore there will be none even in the
children born of them. Therefore ( i. . for this vory reason ), since it is
only & person of the same caste that can be adopted as son on account of
the text ( of Yaj. II. 183 ) ‘ this rule propounded by ms applies to ( the
twelve kinds of ) sons that are of the same caste ( with their father)’,
the acceptance of & son in adoption, so far as the keatriyas are
concerned, can only be in a secondary ( or figurative ) semsed. Nor is it
possible to take acceptance (of & son) in the primary sense even as
regards brahmanas, since in that case (i. e. if acceptance be understood
in the primary sense with biAhmanas and in the secondary sense with
kpatriyas ) in the texts enjoining that (i, e. adopbion of a son) bhers
will be conflict inasmuch as (the same word acceptance) will have
been used in two different senses ab the same fime. Nor can it be said
that the rite of acceptance of a son (in adoption) is permitted only to
brahmanes and not to ksatriyas and the rest, since from the words of
S'aunaka and others such as ‘ a daughter's son and a sister's son are given
(in adoption ) to a s'§dra ° it is understood that they (i. e. Lsatriyas and
the rest ) are entitled to perform that ( the ceremony of adoption ). Simi-
larly in the case of the marriage of a brahmana with the daughter of a
keatriya ( and the like ) in the brdlhma form, both the gift and the accep-

1. In the Grhyasiitras marriage it said to be the gift of tho bride whose hand the
bridegroom accepts. Vide As'valiyana Gr.8.1.6.1,and 1. 7. 3.

2. According to Manu 10, 75 and 77, acoeptance of a gift, teaching of the Vedas and
officiating as priests ina sacrifice were the peculiar privileges of brahmanas alone.

3. 'Tho texts on adoption speak of thegiféof & sone. g (Manu 9. 168 ‘ whom the
mother or father gives with water &e.). A kSafriya can adopt only a ksatriya according to
the text of Yaj. ( 11, 188. ). But a ksatriya cannot accept a gift. Therefore when it is said
that a ksatriya boy is to be given and accepted by a ksatriya the word * accepiance’ cannot
apply in the case of ksatriya in its primary sense, but only in a figurative sense. The texts
that enjoin adoption { liko Manu's) are applicablo to all castes, Therefore it will have to be
said that the samo word for acceptance is used in two senses in the sentonee, in the primary
s~nso when applving to br@lunanas and in a figurative scnse whon applying to ksatriyas.
But this is not a legitimate mothod, since the Pirvamimarisa-sutra ( 1. 8. 23, I. 4. 8. and
II1. 2.1.) says that in one vidki toxt, the same word cannot be used in two senses.
Hence it follows that the word accoptance is used in a figurative sense (in adoption ) as
regards brahmanas as well as ksatriyas, Vide notes to V. M. pp. 120--180, There are three
vritis ( functions ) of a word, abhidhd ( primary ), laksana ( sccondary sense ), vyafjana
{ suggestive sense ).
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tance { of the girl } would have to be admitted to be in -a figurative sense
and in other cases ( viz. marriage of a brahmana with the daughter of a bra-
hinena ) both ( gift and acceptance ) would have to be admitted to be in the
primary sense—thus there will be conflict inasmuch as two senses ( of the
game word in the same rule) will have to be resorted! to. That the
brakma and other forms of marriage are in vogue among k8adriyas is not
disputed by any one?. *Therefore the revered Misra ( Parthasarathi-
mis’ra,) says in his Tantraratne? that the gift of a son and the like is
to be understood in a figurative sense. Nor can it be assumed from the
popular use of such language as ‘one’s own wife, sons and daughters’, that
there is ownership in them, since ( the use ) of that word { viz. 8va ) can be
also explained as expressing ‘ relationship ’ as in ‘ one's own father, one's own
mother ’ and the like. And the word ‘ 8va’ does possess the power of ex-
pressing rélationship also, since the lexicon (of Amara) says “ 8Ya when
masculine is used in the sense of ' relationship ' or fone's self’, in all ths
three genders in the sense of ' what helongs to one’ and when not in the
feminine (i e. in masculine and neuter ) it means ‘wealth’. As to the

1. 'This doctrine of the mimamsé is referred to in BRimacarys v. Remacarya 11 Bom,
L. R. 654 at p. 651 (=38 Bom. 452 ), Tukaram v. Narayan 86 Bom. 339 at p. 356 ( ¥". B.),
6 Cal. 119 at p. 126 ( F. B. ).

2, The whole discussion is started for showing that there is no ownership in wife and
children. Nllakantha cites the illuttration of an adopted son and argues that there at least
the gift of a hoy and acceptance are not meant to be literal, but in a figurative
sense ; similarly in 'marriage also, the acceptance ofa girl by tho husband is not
like that of a chattel, but is only figurative. If a ksatriya married a ksatriya girl
in the Brihma form, he being a ksatriya is not entitled to accept a gift; so
though the essenceof the Brahma form according to Manu (III.27) and others is
the gift of the girl, there can be no acceptance by & kgatriya in the primary scnse. Hence
in the daughter born of such a marriage there can be no real ownership ( as there is none in
her mother ). Thercfore if a ksatriya gives his daughter in marriage to a briflunana, the gift
( dana ) is also figurative and therciore the pratigraka ( accoptance) also is figurative,
But if a brthamana gives bis daughter in marriage to a brikamana, both gift and acceptance
will be in the primary sense, Therefore in the general rule about the brahma form
which is applicable to the three classes, the words gift and acceptance would have to be used
in two different senses, which is condemned by all rules of interpretation. Henece both gift
and acceptane must be regarded as figurative in all cases of marriage. The author brings
in the brithma form, because it might bz argued that in the sAk$asa form as the girl was
forcibly carried away ( Manu III. 83 ) the husband became her owner. Modern decisions
also hold that the presumption as regards marriage in the three higher classes and even
among respectable S'Gdras is that the marriage is in the drakma form. Vide Jagannath
Raghunath v. Narayan 34 Bom, 553 at p. 559.

8. The Tantraratna is & work of Parthasgrathi-mis’ra, wherein he cxplains passages
from 8’abara and Kumirila. He flourished before 1150 A. D, and after 900 A. D. as he is

quoted by Halayudha in his Mimansi-sarvasva and is himself later than Vacaspatimis'ra,
*P. 93 ( text ), '
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gift of a person born a slave that is mentioned in the sixth! ( chapter of
the Pirvamimansa ), that is a questionable proposition, since, there being ab-
sence of ownership in his mother, she cannot be in the primary sonse tho
subject of gift, acceptance or sale and therefore there is with greater reason
the absence of that ( ownership ) in the porson born of her as & slave. Let
this digression pass,

Now (begins) heritage. Ddya ( heritage ) means wealth that is nob
re-united and that is liable to be partitioned. Asamsrigia ( not re-united )
is used ( in the definition of dd&ya ) for excluding ( from d@ya ) wealth that
is brought together into a common fund for the sake of profit and the like,
since the expression d@yubhdga ( partition Of heritage ) is not used to de-
note the division of wealth after it is lumped together by merchants ( for
trade ). Similarly that wealth also which is brought together by the techni-
cal re-union that will be explained below ( in the section on re-union ) is ex-
cluded ( from d@ya ). Therefore it is said in the Smilisangraha ;

Wealth which comes through the father and also that which comes
through tle mother are described by the word d@ya; the partition of that
(ddya) will now be expounded.

And in the Nighantu (it is said ):

The wise describe as d@ya the father's wealth that is fit to be®

divided.

The word piér (father) is used (in the above definition of d0Y@) as in-
cluding all relatives whatever.®

1. In the sixth chapter of Jaimini's s@tra, or in the bhZsya of S'abara thereon or in
the Tantravartikn of Kumarila nothing is said about the garbhaddsae ( the person born of a
slave). Nilakanths is not probably referring to these original sources, but to some later works.
The only placa where this subject occurs in the Gth chapter of Jaiminiis VI, 7. 6 where
the conclusion is that o s'@dva who, following the rules of smyti ( as in Manu I. 91 ), serves
persons of the three higher castes, cannot be given away by way of gift in the Vis’vajit sacri-
fice, What is meant by garbhaddsa is not quite clear. Narada (abhyupebyas us'riisi 26-
28 ) speaks of 15 dd@sas, but the 'term garbhadisa doos not occur therein, Most probably his
first varicty griajita is the same as garbhaddsa. When a person keeps a conocubine ( d@s? )
and a son is born of her, he may be styled garbhaddsa. But the person who keeps her has
no power to make a gift of hor or sell her and so tho illegitimate son born of her cannot
be given away by the putativo father. Khandadova in his comment on Jaimini VI, 7. 6
docs say that * garbladdsa and the like may form the subject of gift in Vis'vajit’. But
Khandadeva is later than Nilakantha, who is probably referring to some predecessor of Khanda-«
deva holding similar views, Vido notes to V. M. pp. 132-38

2. Tf a person has on only son and then he dies, the wealth is not to be divided and yef
it is dya, os it is fit to be divided, though not actually divided. If is not clear what work
is referred to as Nighanfu. Tho passage from the Smytismigraha is quoted in Bai Parson v.
Bai Somli 36 Bom, 424 at p. 427 and is explaindd at p. 433, where the Nighanfu also
is quoted.

3. The word pitr is used illustratively and stands for any person from whom
properhy may be inherited on the ground of rellt-ionship.
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This daya is of two kinds, sapratibandha ( obstructed) and aprati-
bandha (anohstructed). That is saprofibundha where the life of the
owner of the wealth or that of his son and the liks (i, e. grandson and great
grandson) is an ohstacle (i.e. is interpesed between the claimant and that
wealth), for example, the wealth of the paternal uncle and the like (as
regards the nephew and the likc): but where ownership acerues to sons and
the like solcly by relationship to the owner independently of any other means
(source ) of zcquiring wealth, that is aprulibandhe (fdya, for example,
the father’s wealth. Fere ( ends the discourse on ) the nakure of dayn.

# Now (begins) the partition of that (i.e of daya). Narada (p. 188
v. 1} deseribes it;

Wherzs a division of the ‘patema! wealth is arranged by the sons, that
is ealled by the wise da@yabhdga ( partition of heritage ), which is a title of
law (out of the eighteen titles).

Putraih by the sons ) is indicative of (i.e. inclusive of) also grand-
sons and the like; pifryasya (of the father ) includes (that) of the
grandfather and the like. Madana (the author of the Madanaratna) has
the reading pitryddeh (for pilryasya) itselfl (meaning wealth of the
father and the like ). Here is declared the character of the partition of heri-
tage. Even in the absence of common (family ) property, a severance (of
interest ) docs indeed take place also by a mere declaration in the form ‘I
am separate from thee’; for, seversnce is merely a particular mode (or state)
of the mind and this declaration only manifests that ( mode of the mind?).

Now ( about } the time of partition. Manu says (IX. 104 ) :

After (the death of) the father and the mother, the brothers, having met
together should divide equally the paternal (1. e. ancestral) wealth; for
while (the parents) are alive, they (the brothers) have not power (over it).

Thonugh ths particle ¢ (and ) is used (in the verse above) it is nob

intended that the death (of both parents) should have taken place (before parti-
tion). Hence the Jm?'iisaﬁyraha ( as quoted ) in the Madanaratna says:

1. Vide Yamunabaiv. Manubai I, L. R, 23 Bom. 608 at p. 611 for legal incidents of
paternal wealth and self-acquired wealth., Fhe verse of Narada and remarks of the MayGkha
thereon arc quoted in Poneppa Pillai v Peppurayyangar I. L. R, 4 Mad, 1 { F. B. )} at p. 49.

2. Thistext declares that an unequivocal declaration of intention to separate
effects the scverance of a member from the joint family, Vide Pandit Suraj Narein
v. Igbal Norain L. R. 40. I. A. p. 40. (=35 A1l 80 at p. 87 ) for the same proposition.
Soundararyan v. Arunachalam 83 Mad. 159 (F.B.) at p. 169 and Girjubei v, Sedshiv
43 Cal. 1031 at p. 1046 (=43 I. A. 151 p. 100 } in both of which this passage of the Maytkhn
is quoted. There arc numerous cases on the question as fo what constitutes uncquivocal
declaration of intention to scparate and as to the presumptions about the status of other
members when one separates, Vide 44 1. A. 159, 19 Bom, L. R, 642, (=89 A1) 496 ), 49 L. A,
885 and 168, 50 I. A. 192, 5G Bom. 815 (=28 Bom. L. R. 1446 ), 51 |I. A, 163 {=5 Lahore
92), 53 1, A, 83 (=46 Mad. 254 ).

* P, 94 ( text ).
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Partition of paternal wealth may take place even when the mother is alive,
since the mother in the absence of her lord ( the father of the family )
has no independent ownership. Similarly partition of the mother's wealth
aleo takes place, while the father is alive, since the husband is not the
lord of 8iridkana ( woman's peculiar property ) when she has her issue
living.

Brhaspati ( p. 869 v. 1. ) states an exception' to this:

On the death of both parents partition among brothers is propounded ( in
the texts ) ; it ( partition ) is declared ( i. e. permitted ) even when both
are living, if the mother is past child—hearing.

*Narada ( p. 189 vv. 2-3 ) says:

Hence after the ( death of ) the father the sons should divide
equally the ( father's ) wealth, when the mother is past child—bearfng and
the sisters have been given away (in marriage ), or when the father's
sexual desires are extinguished or when tho father's interest ( in worldly )
affairs ) has ceased?.

‘Ramana’ means ‘sexual desire’; Uparataspriah means ‘become indifferent
to worldly affairs '. The clause pratidsu bhaginisu ca ( and when the
sisters are given away ) is (to be taken as )} qualifying both rajonivyiti

( the cessation of menses in the case of the mother ) and ramananivitéy

( cessation of sexual desire in the father ) like ( the pupil of ) the crow's®

eye. Gautama ( 22.1-2 ) says ‘After the ( death of the ) father, the sons
may divide ( paternal ) wealth, or while the father is alive ( they may
partition ) if the mother is past child-bearing or if he ( the father ) desires
( to partition his property* ).’ By the word 4cchaté ( if he desires ) it is

1. Tho excoption is contained in the latter half of the verse quoted.

. 2, 'This last half of the verse is variously read in the mss. of tho MayT@kha and the
other nibandhas ( digests of Law ). Vide notes to V. M. p. 184,

8. The popular belief is that the crow has but onc eye, which it is supposed to move
from onc socket to the other as necessity requirves. This maxim means that one word or
clause, though oceurring only once, may be connected with two clauses or serve two
purposes. The idea in the above verses is that the proper time for partition is when the
mothor is past child-bearing or when the father has become indifferent to worldly affairs,
Pratitisu &e. does not lay down o third time for partition, but simply means that before
partition takes place between brothers the sisters should have all been cither married or
provision should be made for their marriage.

4, This is the mecuaning according to the Mil. llaradatta thc commentator of
Gautama says * though father be alive sons may partition if the mother is past child-boaring
and if the father chooses to scparatc ’. Telang J. in his dissenting judgment in dpaji v.
Ramchandra 1. L. R, 16 Bom. 29 { F, B. ) says (at p. 42 ) that this text of Gautama and
that of Narada ( after the father’s death &e.) refer to self-acquired property. The Bombay
Full Beneh held that a son cannot in the life-time of his father sie his father and uncles
for partition of his share in immoveable property and that decision was followed in Jirabhai
v. Yadilal 7T Bom. L, R. 282, Tho othor High Couris hold & view contrary to that of the
majority in 16 Bom, 23. Vido 5 All 430 (F, B.), 18 Mad. 179, 81 Cal, 120, 1 Patna 861,

* P, 95 ( text ).
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declared thab partition may take place at the choice of the father even if
( the mother ) be not past child-bearing.

Brhespati { p. 370 v 2 ) declares that partition may take place in some

cases even against his ( i. e. the father's ) desire:

The father and sons are equal sharers in houses snd lands that descend
hereditarily ( i. e. from their ancestors ) ; sons are not entitled to partition
against the father's will of their father’s ( own ) propert;y.1 :

The meaning is that it follows as a matter of course that they ( sons)

can claim partition even against his ( father's ) will of what was aequired by
their grandfather and the like?. Even as regards the grandfather’s property,
Manu (9. 209 ) and Vigpu ( Dh. S. 18. 43 ) declare that partition takes
place in some cases only at the pleasure of tbe father:

If a father recovers the property of his father which the latter oould
not recover, he ( the father ), if unwilling, will not have to divide it with
his sons, ( since ) it is his self-acquisition.

* Brhaspati ( pp. 871-72 vv. 12-13 ) says:

Over the property of the grandfather seized ( by strangers ) which was
recovered by the father through his own power and over what was
acquired by him by his own learning, bravery or the like, the father's
ownership has been declared ( in the smrtis ), From that wealth be may
make a gift or he may enjoy it at his pleasure.

Narada (p. 193 v. 16 ) says:—

A father who is afflicted with disease, who is under ( the influence of )
wrath, whose mind is addicted to sexual desires, who acts contrary to

what the 8dsira ordains, has no power to make a partition (at his own
will ).

Haiite says® :—

Even when the father does not desire *it, partition of *iktha (ance-

1. There is great divergencs batween the Mit, and the Dayabhiga about bho times for
purtition. The school of the former gives four times for partition: while { 1 ) father is alive at
his will; this is (Y&j. II 114.) 2 during fathers life, when mother is past child-bearing or father
is indifferent to the world sons may partition even against father's will (in Narada's words
above}; 8 in father’s life when he is patifa or quite infirm through old age or suffers from
incurable disease (vide Haritaquoted below ); 4 after the father's death { Yaj. 11. 117 ).The
Dayabhaga specifies only two times: (1) when his ownership censes owirg to his heing patita or
indiﬁcrcnt to the world or when he dics and ( 2 ) when though living he desires to divide his
wealth,

2, In Jirabhaiv. Vadilal 7 Bom. L. R. 232 at p. 235 and Kaliparshad v. Rameharan 1
AlL159 (F.B.) at p. 161 this toxt of Brhaspatiand tho Maydkha’s remarks thereon are quoted.

8, This is ascribed to 8'atikha by the Dit. Aparirka, Parfis’ara-Madhviya and other
works,

4. Mandlik translates ¢ if the father be free from desire, old’' &ec. But this is wrong

a8 Nilakantha's quotation from Madanaratna and remarks thercaftor show,
* P, 96 ( text ), '
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stral estate ) takes place, if he be old, of perverted mind, or suﬂ'ers irom
an incurable diseaso. ]

According to the Madanaratna, akdme means "when he has no desire to
partition '; vipar#aceldh means ‘ who practises adharma (what is for-
bidden by 8dslra ), Mhe sense of Harita's sTtra is * in such cases a partition
may take place even if the father does nob desire ib.’'

Harite declares that a partition may take place with the consent of the
eldest son when the father becomes incapable ( of managing family affairs ):
* Indeed when ( the father ) is weak ( through old age ), has gone to a dise
tant land or is aflicted (with deep bereavement or disease), the eldest son may
look after the affairs ( of the family ) '+ S'aiikhs and Likhita say: ‘when
the father is ineapable, the eldest ( son ) should transect the affairs of the
family or with his consent, he who is younger than him, if he he conversant
with ( family ) affairs . Ananéarah means ‘ one born after him ‘.. The
quintessence ( of this discussion ) is that partition should take place with the
consent of him who is able to!maintain the family, bub thab Where all are
8o able, then there is no‘resbncblon. '
Yajfiavalkya ( II. 114 ) says:—

If the father makes a partition he may separate his-sons (irom himself

and among themselves ) at his will, giving the eldest the -best share or a.l]
may be equal sharers’.

#The latter half of the verse only explains the voluntary partition (cons
tained in the first half )2 since, when it is possible for the ( father’s) will
to resort to the two alternatives ( mentioned in the latter half ), it would not
be proper that it should be unfettered; for otherwise (i. e. if the father's
will were nob restrieted to either of two a.lterna.hives) there would be ( the

1. 'This text and the Mit. thereon are quoted in Lakshiman Dadu Naik v.. Itamchandra
Dada Naik 1 Bom. 561 af p. 568 ; vide also the same case when it went up to the Privy
Couneil, L. R. 7 I A, p. 181; vide also Bapu v. Shankar 28 Bom. I. R. p. 46 ( where it
was held, after quoting this verss of Y&j., that a father can effect during his life s partition
among his minor sons #nter se; Kandasami v. Doreisams 2 Mad, 817 at p, 893 ( where the
Maytikha is referred to and it is said that a father can in his last illness separate by & docus
ment his major and miner sons without consulting their wishes ); Nirmen Bahadur v.
Fateh Bahadur 52 All, 178,

2. According to the Mit. the father's will-may be exetclsed in two ways only vis, by
glving the best share to the eldest ( as said in Manu 9. 112 ) or by giving equal shares to all
sons, The Mit., then points out that the first alternative applies only to self-acquired
property and the second to ancestral property. The Dayabhaga on the other hand
applies the first half to solfsacquired property and leaves the father unfettered discretion to
give anything to any son or to give not.hmg to any son and the gecond half to ancestral
property. .

P, 97 ( text )
v. M' 12
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fault of) thesplitting up of a vakya! (i.e. sentence) and there\would follow the
fault of uncertainty in that (the father may give ) to one son a lakh (of
rupees ); to another a €0Wres and nothing to a third,

Manu ( 9. 112, 116~117 ) speaks of & special provision as rega.rds the See
paration of the eldest ( brother );

_ The deduction ( from the whole family property ) made in favour of
the eldest is a twentieth part ( of the heritage ), besides what is best of all
" the chattels ( of the family ) ; for the middle (brobher) it is one-half of
that (i. e. it is one-fortieth ) and for the youngest it is half of the latter
(i. e one-eightisth of the whole ). But if the deduection for these be not
made, the following shall be the apportionment of shares. The eldest sqﬁ
should take one share in excess ( i, o. a double share ), the one born nexﬁ

( after the eldest ) a share and a half and the younger sons & share ea.oh
This is the settled rule of law.

Manu (9. 126) declares that out of twin brothers he who is born firss ha,l
samonl'.y :

In the aub'rahmaztyd’ formula also the invocation ( of Indra ) is dee
- clared ( in the sstras ) to be made by him who is senior in birth; and
in naming ( or calling ) twins seniority is deemed to be due to the ( prio-
rity of actual ) birth. Among® twins seniority is established in him

- whose face on birth is seen first by his parents and kinsmen.

As to what is said in the medical works like the Pindasiddhi that senio
rity( among twins ) belongs to him who is born last, that ( opinion of medical
works ) is set aside by this ( i. e. passage of Manu ) so far as things to bs

1. Vakyabheda is & fault according to the Mim®isa, Tho rule ia that In a single vakya
there is to be a single vidki and so if in a single vakyu there are two vidhis that is a faulf
Vide notes to V. AL p. 139 for greater.details, If it wexe held that the first half { of YAj. 11,
114 ) relates to father's self-acquisition and the latter to ancestral property, there would be
two vidhis ( injunctions )} in the same ¢@kya, which is not allowable; therefore the firs
half contains the rule and the second half contains an explanation or amplification of it,
Mandlik’s translation ('p.41 ) ‘ also because such a construction will involve the dlﬂiculty'
of three predicates ’ is neither accurate nor olear,

" 2, The Subrahmanyi is » loud invocation addressed to Indrain the Jyotigtoma o b_s
recited by the Adhvaryu or according to some by the Subramanya priest, an assistant of
the Udgdtr. According to the Katyayanas'rautasGtra (I. 8. 1 ) in this invocation- the
names of the three paternal ancestors 1of the yajamdne are to be recited and also of hié
tflescendants for three generations according to their seniority in birth, Vide notes to
V. M, pp. 140-141 for further dotails,

$ This text is not found in Manu, but is aseribed to Devala in the Vivadaratnikars, .
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dgecomplishéd are conce‘med 1, since it has no Vedic basis, just as in the
oase of such passages as ' a man becomes & s¥Hdra at the end of.a month’ (ifs
he ddes this or that forbiddem act ). As* to the passage of .the Bhdgavata®

‘ then bhere are two faabuses and birth fekes place in the order opposite,
to that of concepbion ', whereby ( among bwins ) the one born last is declared
to-have seniority, that also is set aside by these texts, since in the purinas’
memy practices opposed to fhe smrbis are met. with®. Some say that the
question (when there is a conflict between smrbi and acara.) should be settled’
in a.coorda,nce with the usage of each country ; but what is stated above is:
alone proper. This partition after a deduction is not desizable in this kah-
yuga ( the present age ) since it is enumerated ( in the ancient texts ) a.mong
those things that are prohibited in the Kali age. And this has been (discuse’
sed and ) settled by me in the Samayamay¥kha.t s

" Narada (p. 191 v. 12) declares that the father gots two shares:
A father making a partition may reserve two shares for himself’.

.But this relates to one having an only son; for in the- Madanaratna
ooours the following diobum of S'apkha-Likhita * if he has an only son, he

1. 'The words in the original are * kiry&rs.e bEdhyate'. Whatever foundation there
1hay be for the theory of medicine so far as actual facta ( siddha matters ) are concerned they
have no Vedic support, while the other theory that among twins seniority is by birth has
Vedic santtion in the Subrahmanya formula and in Manu., Therefore where Vedic or smidrta
ritea aro to be performed (Z%@rye = s@ddhya ) for seouring unseen results ( adrsfa ) the
theory of Manu has to be followed and the medical theory may be followed in medicine, The
words ¢ just as &o. ' illustrate *kZryams'e bidha '. Vasistha ‘Dh. 8, II, 27 and Manu X
99 say that a br@hmana, if he sells milk beoomes » Sudra after three days.’ This does nof;
mean that so far as things prescribed.by the Vedas to be performed by persons born
brahmanas he ceases to be a br3kmana (i. e. so far as kurya i, e. matters to be done in
future are concerned he is still a brAhmana and not & s'Gdra ). So that sentence simply:
oénsures & brahmana, but leaves his "status as to future actions ( kEry&ms'a ) unaffeoted.
Mandlik translates ( p. 42 ) * that is set aside by the above texts in the matter now under
discussion ' is not correet, nor is his reading * he becomes purified after & month ’ lccaptablo.
Vide notes to V. M. p. 142 for detailed reasons.

" 2, Theso wordsdo notoeour in the Bhagvatapurina but in the comment of B’ ﬂdhlrl on
Bhigavata III,17. 18, who quotes the passage from Pindasiddhi, about the seniority between
Hiranyakes'ipu and Hirany&ksa, Itis to be noted that Kamal&kara, a flret cousin of
Nilakantha, in his Nirnayasindhu quotes this \very passage in the same way ae from the
Bhagavata and holds the same opinion, This is probably due to the fact that both ware-
taught together and learnt this from the same teacher.

8. The principle is that esch of s’'ruti, amfti and Gc@ra 'is to be eel aside if in:
conflict with the preceding. Vide Mit,on Y&j. I. 7.

* _ 4, The last section of the author's Samayamayitkha deals at length with the tople of
thinga forbidden in the Kaliage. In Damodardas v. Uftamram 17 Bom. 271 it wan held
that tho eldast brother was entitled to take the family idol and koep it with the property-
n.pperta.mmg thereto. '

5. Acoording to tha Mit. and the Vir, this text apphel to lelf-aoquued property,

* P, 98 ( text )
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may reserve two shares for himself *.  In the Parijata’ it is said “ the word
' eka * (in 8 ankha-T.ikhita ) denotes ‘the best’, as Ama.ru. says !'.ha.t the word
ok is employed in the sense of ‘ths foremost ', ' another * and ‘ only * and
therefore the meaning ( of ekap'u.tra in Sa nkha-lehxba) is 'if he has a son

possessed of good qualities.”

Brhaspati ( p. 370 v. 3 ) declares that, ag regards wealth acquired by
the grandfather, ( the father ) is entitled only to an equal share even with
an only son :! .

In wealth acquired by the grandfather, whether moveable or immove.

able, father and son ara deolared to be takers of an equal share.
Yaitavalkya ( IT. 121 ) says:
In land &e. ( translated above p. 78 ).
Ka(‘,ya.va.na, says
Whien the fathers and the brothers take in equal shares all tha wealth
whatever { that the family owns ) that is said to be a righteous partition,
*As for the text of Vajtavalkya ( II. 116 )*

A partition made by the father among ( sons ) separated by giving

them greater or smaller shares, if according to dharmagastra, is valid.

Madana, Vij’ﬁ'ﬁnes'va.r_a and others say thab it means that if { the partis
tion ) made by the father be according to dharma ( i. e. dharmas&stra ) it
eannot be set aside. As to the text of Narada (p- 192 v. 15 )

" To those that were separated by the father himself with equal, lesser
"or. greater { shares of ) wealth, that ( partition ) alone is lawtul since the
. father is the lord of all
That text relates to another ( i. e a former) Yugs.
_ In the case of the allotment of equal shares to himself ( i. . ko the
fa.ther ) and his sons Yajfavalkya (II. 115) declares a share for the wife also:
It he makes the shares ( of himself and his sons ) equal, his wives to
whom no stridhana was given by their husband ( i.e, by himself ) or
their father-in-law should be made partakers of an equal share.

1. There are several works called Parijita. The VivadaratnZkara ( p. 4066 ) quotes
this very view from Parijata. Therofore the work must be earlier than 1300 A.D. It
anpears from the Vir. (p.566) that it is the Vyavah@raparijita that is referred: to by
Nilakantha. For the various interpretations of this sfifra vide notes to V. M. pp. 143--144,

2. This verss of Brhaspati is quoted in Jugmohandus v. Sir Mangaldas 10 Bom,
538 at p. 547 and it was said that there was no distinction between moveable and
immoveable property as regards the son's right to demand partition,

8. This versa litorally means ‘a partition if mads by the father giving smaller or
greater shares { fo his sons ) is valid *. Th> Mit. interprats it by introducing certain words,
which the Mayikha also introduces. The Dayabhiga takes the literal meaning and allows
the fither to make an unsgual dislribution of his snlt-a.c';mred or ancistral property.
Dhtrmys, ns3drling 62 tha Mit, miang allowal by th: & ‘stras ' and rofsra only to thae

deduetion allowed by Manu to the eldest,
* P, 99 ( toxt ),
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But if ( stridhana ) has been given, one half ( of a share ) should be
given ( to the wife or wives ), since there isa bext ( YajBavalkya II, 148 )
‘but if ( stridhana ) has been given, one should allot half'!. Ardham means
‘ as much as would together with the stridhana already given, be equal to
the ghare of 5 son *. But no share ( should be allotted ) to that ( wife )
whose ( #vidhana ) wealth is already in excess of the share { that might
justly be hers ).

The same author ( Yajiiavalkys II. 116 ) speaks of the absence of a
degire to take a share of the heritage on the part of & son who is abls to
earn and who doss not covet ( & share ):

The®* separation of one who is able (to earn wealth ) and who does not

desire (a share in ancestral wealth) should be effected by giving a trifle.

In the Mitakgars it is said thab the giving of a trifle is { prescribed ) for
the purposa of preventing his sons from claiming ( later on ) a share in the

heritage.?
In another smrti ( ¥aj. I 117 ) the allotment of equal shares af a

partition after the death of the father is declared: ®
The sons ( i. . the brothers ) should, after the death of the pn.renl;s,
divide equa.lly the paternal wealth and the debts.
Harita says ' when the father is dead, the partition of mktha ( pabernal
wealth ) is equal.’
Yajilavalkya ( I, 128 ) says:*
When the sons divide after the death of the father, ﬁhe mother also
should receive an equal share,

1 This is said with reference to the giving of @dhivedanika stridhana to & wife when
she is superseded by the husband’s marrying another woman. Ardhe means a portion
nob an exact half. In Jairam v. Nathu 31 Bom. 64 { it wag held in & suit by s Hindu
against his fathar and brothers that ths step-mother was entifled to a share equal to that-
of & son but that from her share must be deducted the value of the stridhana received by,
her from her 'father-in-law or husband). Vide also Hosbenna v. Devanna 48 Bom. 468
and Hushensab v. Dasappa 34 Bom. L. R. 1325 where, alter referring to the Mayfikhas
it is said that the mother is enfitled to & share on a partition during the father's life-time
a3 well as after his death.

2. Vide Fakirappa v. Yellappa 23 Bom. 101 ( where after a ‘grandson separated
from his grandfather and uncles the grandfather died leaving self-acquired: property, it was
hold that the sons who remained 'joint with the deceased were entifled fo the whole of
the self-acquired property and that the:separated grandson could take nothing.) '

8. This remark and ths verss of Yaj. (II. 117 ) and the toxt ofsHarlta are retotred
to in Patil Huri v. Hakamchand I. L. R. 10 Bom. 363 ab p. 366.

4. Thasy words ( of Y&j. ( II. 123 ) are quoteds in Beli Kunwar v. Janki Kunwar 83
All, 118at p. 121 and itis said *this in our opinion implies an actual division of the
family proparty i. e. a complete partition undsr which thero is a divieion of interests as well
as soparate possession. We do not think that a mere severance of interest confers on the .
mthar a right £ a shars equal o bhat of.each of ths sons’, Vids 50 All, 532 ‘at p, 8§84 tor
oritictsm of Colebrooke's translation of this' verse, -

* P, 100 ( text ),
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Visna ( Dh. 8. 18.-34 ) says * mothers are entitled to shares in accordance
with the shares taken by their sons '. In another 8mréé ( it is said ):

‘The mother who has no ( 8éridhana ) wealth ( of her own) should
take on a pa.rbltnon a share along with the sons.

The men.mnﬂ is that a mol:hel who is possessed of { stridhana ) wea.lbh
should receive only so much as W111 bring up her wealth (sbrldhana ) o an-
equality .with the:son's | share'; while (2" mother ) whose ( stridhana )
wealth sxceeds the share-( of a son ) will not be entitled to a share. -

Vyasa,_speaks of a share (bamg given) to the sbep-mobher and bhe pa.bernal
gra.nd-mobher :

"The sonless wives of bhe fa.bher are decla.red equal sha.rers and 8o a.lso
the. pa.herna,l grandmothers ; all of them are decla.red to be equa,l to bhe
mother.? - N

By-the word sarvah (a.ll) the co-wives of the pateinal gra.ndmohhor also
are included. - .

Yajdtavalkya (I 129 ) describes-the mode of pa.rbltlon among the 5on8
of several brothers : o

" Amiong persons ( olaiming ) fshwugh dl&'erenb fathers, the a.smgnment of
shares is according to the fathers. - )

The meaning is that, where ( for example ) one ('fa,hher) ha.s &
single son, another has two and a third has three, the division ( among these
8ix cous_ins ) takes place by (;eferenoe to ) the fathers only and not by

1. This remark is referrad to in Savitribai v. Laxmibei I, I, R, 2 Bom, 573
(P, B.) atp. 584 ( whereit is said that & woman's sirtdhana is to be taken into account
n awarding majntenance to her ). : -

2, This text of Vyasa and the two verszs of Yaj. quoted above (II 115 and 128)°
were claborately discussed in the recont Bombay: case, - Jamnabai v. Vusudev 83 Bom.
L. R. 48 ( = 54 Bom. 417), whore following Sheo Narain v. Janki Prasad 34 All:
505 ( ¥, B.) et p. 503 it was held that in & partition botween a Hindu father ( governed-
by the Mitaksar®) and his son, the grandmother (i, e. tho fathor's mother) is not
entitled to .a sharz and that the text of Vyasa might entitle the grandmother or step-.
grand-mother to a share when there was a partition between hor grandsons ( as' was held.
in Vithal Ramkrishna v. Prahlad Remkrishne I. L.R. 39 Bom. 873 at p. 881 = 17,
Bom. L. R. 861 and in Kanhailal v. Gaura 47 All, 127 ) or between collaterals o
different ‘degrecs as in Babuna Kunwar v. Jagat Narain 50 All. 532 ( where the grand..
mother was given a sharz when the partition was between her son and a grandson by
another son )orin .Sriram v.Haricharan 9 Patna 338. In Krishna Lal Jha V.
Nandeshwar Jha 4 Patna L. J. p. 39 the Court relying on the interpretation of Vyhsa's
text given in the V. R. and V. C. dissented from 84 All. 505 ( F. B.). Vide also 8 Cal..
649 . and 31 Cal. 1065 for an interpraiation of Vy&sa's text which differs from the recenms.
Bomby raling  Vid:2 Bon. 42t ab p. 50t anl 578 (F. B. ) at p. 582 and 17 Bom.
271 abt pp. 236--287 for quotation of Vyisaas fo tha shars of tha’ mother,
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.*( reforence to ) the number of the sharers.} Katyayana says:

If an undivided younger brother dies, he ( the elder ) should make the
‘the son of the former a partaker of the riktha ( ancestral wealth ), when
he hag nob obtained livelihood ( share of the heritage ) from his paternal

" grandfather.  But he should obtain from his paternal uncle or from the
paternal uncle's son the share of his father ( i. e the share that would
have been his deceased father's if alive ). That very share (i.e. a similar
or equal share ) would be according to law the share of all the brothers.
Or oven his son would receive a share; beyond that? ( i. o, the greafe
grand-son ) there is cessation ( of the right to share in ancestral wesalth ).

. The word anuje ( younger brother ) is illustrative and includes even
the elder brother. Paratah (' beyond ) mears ‘ ( beyond ) the great-grands
son.' "The son and the like of the great-grandson do nob obtain the wealth
( of the great-groat-grand-father ) when the father, the grand-father and the
great-grand father die ( first ) and then the great-great-grand-father dies and
the labter's sons and thelike are alive; if no son, nor grandson, nor greats
grandson whatever exist, even he (the great-gredt-grandson ) doés teke
(the inheritance ); this is the meaning. This ( text of Katydyana) does
not refer to the undivided (coparcemers) but to those that are resunited,®
since Devala says: ‘ :

1. That is the division is per stirpes and not per capite. 1n Manjanath v.
Narayana 5 Mdd., 362 at p.364 it Is said that the rule about division pet stirpes is laid
down with referenes to oases in which all the coparceners desire partitlon at the same time
and 'that it ought not to be applied indiscriminately to osses of partial partition. In
Nagesh v, Gururao 17 Bom. 803 Telang J. says that succession per stirpes is & special
tqle. in .partition based on 2 special text and that inheritance among remoter Gotraja
sapindas goes per capite nnd not per tirpes. Vide Narasappa v. Bharmappa 46 Bom.
296 ( where first cousing were held entitled to tako per capita and not per stirpes) and
Kallave v, Vithabai 32 Bom. I, BR. 995 ( where it was held that widows of gotraja
sapindas inherit per capita and not per stirpos ). . .

2. This means “the son'of the grandson of the man whose wealth is to be divided’.
The idéa'is that the son of the great-grandson is not ontitled to a share on ba.rtitlon when
the propositus dies lenving-a son, grandson or great-grandson. Vide imte_a to V. M.
PP. 1474148 and Katyayana vv. 855-856. These verses are lucidly explained in Moro v. Ganesh
10 Bom. H. C. R, 444 (atpp. 461, 466-87 ) and are quoted in Debi Prased v. Thakur
‘Dial 1 A11.105 { F. B. ) at p. 111,

8. Why Nilakanths takes this- passage in this sense it is difficult fo say. Kstys:
yana starts with the words ‘ whon a younger brother dies undivided ' and there is nothing
$o show that the topie has changed to that of reunion, Probably Nilakantha thus construes in
‘order to harmonise his ‘meaning of Devala's verse with Katyayana's. Devala uses the
words ‘again’ and ‘up tothe fourth’, which correspond with ‘beyond that there is cossa-
tion'. Nrldkantha's interpretation of Devala is forced and irrclevant, Vide notes to V, 3.
P. 148. This is n forced construction of the word aribhaktasvibhalki@ndm. It should be taken
a8 a dvandve meaning ' of thoss who arc undivided and those who dre divided ’ and not as 3
“karmadh&rays as Nilakanths seems to have done,

* P, 101 ( text ),
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Among members of the same family who being onece undivided became
. divided and then began to live together ( i. o. rcunited ) there may be
partition again up to the fourth in descent (including the propositus); this
is the established rule,

If a debt, a document, a house, a field be the property of a person's
grandfather, he, though he may have gone abroad for a long time, is
entitled to & share in it when he reburns. If a person leaves the country
common to his family (and himself ) and resorts to another country, there
is no doubt that & share must be given to his descendant when he refurne
( Brhaspati p. 373 vv. 23-24 ).

* Avibhakiavibhakianam ( in Devala ) means ° the great-great-grand-
father and his sons who are reunited.® This ( text of Devala ) refers to
those who live in the same country. A fifth in descent and the like alss do
take ( a share in the heritage ) when they live in another country, since the
smyti of Brhaspati ( p. 873 v. 25 ) when treating of residence in a foreign
country says: :

Even he who is third, or fifth or seventh ( from the propositus ) may

receive his share descending hereditarily on his birth and family name
being ascertained.

Brhaspati ( p. 372 v.*15 ) speaks of a partition according to mothers in
Some cases :

If there be many ( sons ) sprung from the ssme ( fathew), who are
equal in caste and number, they may make on account of their being born
of rival mothers a legal partition according to the mothers.?

Vvasa says:

It there be sons who are sprung from one ( father ), who are equal in
caste and number, but have different mothers, a division according to
mothers is commended.

Brhaspati ( p. 372 v. 16 ) cites an example opposite of this:
Among (sons ) who are of the same varna ( class) but differ in
number ( i. e. a different number of sons is born to each wife ), & division
according to the males ( entitled to share ) is commended.

YajHavalkya (II. 125) speaks of partition among sons of { mothers of )
different castes:

The sons of & brahmana get respectively four shares, three, two and
one; those born of a keatriya get three, two and one; while those

1. This explanation should really have come before the verses * If a debt &e ',

" 2. When the sons aro of the same caste and equal in numbsr, though born of differant
mothers, no difference will result as to the share of each son whether there bs a divislon
‘with ‘rcference o the mothers or without. But the fext speaks of division through
mothers here simply to give prominence to them,

* P, 102 ( text ),
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born of & Vais'ya two shares and one respectively.!

*Brahmandimajdh means ‘ torn (to o brihmana) of ( wives of the)
brabmana, ksatriya, vais'ye and stdra castes’; ksairajdh means ‘ born (to &
ksatriyn) of wives of the ksatriya, vais'ya and sfidra castes’; and ¥idj@h meane
*born of wives of the vais'ya and sdre castes.’

Brhaspati (p. 374 v. 80) says:

Land obtained by the acceptance (of & gift) should not be given to
the son of a wife of the keatriya or other (inferior) caste. Fven if their
father give it to them, the son of the wife of the brihmana caste should
resume it on the death ( of the brahmana father ).

Devala says:

A son begotten on a wife of the s'ndra caste by a person of the (bhree)
rogenerate castes is nob enbitled to a share of land; but one born on a wife
of the same caste (as that of the father) would get all (including land);
this is the settled law.?

Bhiimeh means * (of land ) though acquired even by purohase and the
other modes’; but of chattels he (son begotten on a s'ddra wife by a man of
the regenerate classes) does get a share. The son, however, born of o s'fidra
woman not married (bo the putative father) does not obtain a share even of
chatbtels. And likewise Manu (9:155) says:

The son of & brahmana, kgatriya and vais'ya from a s'idra woman is nok
entitled to (a share of) the heritage; whatever wealth his father may
give him, so much alone bslongs to him.

Brhaspati® (p. 874 v. 31) lays down a special rule after the death of the father;

An obedient and meritorious son born from a woman of the s'Sdra caste
to a man who has no other child should get maintenance; the sapindas (of
the decoased ) should get the rest in equal shares.

1. According to Manu IIT. 13 a brihmnt e>ald! marey a woman of his own caste
or of any one of the other and lower three varpas and so on with the ksatriya and the rest-
In Ruki v. Govind 1 Bom. 97 at p. 112 this toxt of Y&j. and the explanation of the
Mayukha are raferred to and it is said that tha marriage by the higher castss of girls of
lowar castes is & luxucy forbidden to the twica-bora classos since the Kaliyuga commenced
and that ‘this is one of many instancss in which comparatively modern writers on
Hinda Law disoussed, with as much zest as if it were living law, doctrines which in the
lapse of time had bacome obsolote’. But in Bai Gulab v. Jivenlal 46 Bom. 871
this passags of ths Mayiikha ( at p. 881 ) is relied upon as .one reason for holding prafiloma
marriages valid in modern times. In Nuathe v. Chotalal 32 Bom. L. R. 1848 the
marriags of & bribmana with a s'tidra fomale was held to b> valid and the son born of such an
union was declared entitled to inherit _1_10. th of the ostate of his father as wall as his uncle,
Vide notes to Katyayana vv, 863--864 for a brief criticism of this last case.

2. In Raki v. Govind I.L,R. 1Bom, 97 it said at pp. 106 and 112 that Devala's
text refers to s’'tidra women who are married to men of higher castes.

8. This text of Brhaspati and the following ono of Gautama are referred foin T Mad,
407 at p. 412 and in Rajoningdl-v. Nitai 48! Cal. G483 (F. B.) at p. 686 (also

translated ), . '
* P, 108 ( text ).
v. M. 18
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Gautama (28:37) says’ even the son of a s'udra woma.n':bom tio.a. man

who has no other child gets, if obedient, provision for his maintenance.’

Vrttimalam means ‘source of livelihood'. The same author (Gautama

Dh. 8. 28:43) says ' sons born in the reverse order (i.e. born of a woman
of higher caste from a man of lower castes) are treated like the son begoften

on a s'#dra woman (by a member of the three higher castes).” Pratilomah

are persons born of women who are of higher castes as compared with the

caste of the begetter.

YajHavalkya (11-133-134) states a special rule as regards one who is
begotten by a ¢'8dra on a woman (of the same caste ) not married to him:

1. These verses of Yaj, have bsen the subject of numerous decisions in all the
Indian High Courts., In Iahiv, Gorind 1 Bom. 97 these verses are translated ( at p, 102)
and it is said that tho disiputra is entitled to half the share of a legitimate son, that if there
be no legitimate son or legitimate daughter or son of such daughter the dasiputra takes the
whole estate and that if there be a legitimate daughter or such daughter's son the ille-
gitimatcson would take only half the share of alegitimate son and such daughter or daughter's
son would take the residue, Y&j. does not mention the widow and the court thought in 1 Bom.
07 that she was cxcluded {being only entitled to maintenance) when in competition with the
dasiputra along with the legitimate daughter or her son. In Sadu v. Baiza 4 Bom. 37
( F. B.) it was decided that & legitimate son and an illegitimate son of a s'Gdra could form
a coparcenery and that if the legitimate son died, then the illegitimate son would succeed
to the whole of the coparcenery property, even though the widow :and daughter of the
s'Gdra father were living. In Reja Jogendra Bhupati v. Nityanund L. R. 17 I. A. p. 128
the deeision in 4 Bom. 87 that the legitimate son and illegitimate son of a s’Gdra can
form a coparcencry and that the latter would by survivorship take tho whole property was
approved as to an impartiblo raej, Vide also Vellaiyappa v. Naiarajan 83 Bom.L. R.
1526 (P. C.). There was an obiter dictum in 4 Bom, at p. 52 that if o &' Gdra died leaving
only a widow, daughter and dasiputra, the latter would take %., the daughter 2 and the
widow would be entitled to maintenance only, and that this was one of the arbitrary
arrangements which are not uncommon in Hindu Law ( p. 56 ). But in Shesgiri v. Giriave
14 Bom. 2682 and Ambabai v. Govind 23 Bom. 257 at p. 265 this remark about the
exclusion of the widow of a 8’Gdra when an illegitimate son exists is doubled. In Mecnakshi
Anni v. Appakutti 33 Mad. 226 it is said ‘that the illegitimate son of a separated
childless 8'Gdra would succeed ag co-heir with the latter’s widow, daughter or daunghter's
gon. In L.R.50 I.A.p. 82 ( = 46 Mad. 167 = 25 Bom. L. R. 577 ) it was held that,
where 2 &'tidra dicd leaving his widow and an illegitimate son, cach took one-half of the
cstate. Another important matter is the meaning of the word dasi. The Bombay decisions
have held that d&si is not to be taken in the strict literal sense ( a female slave ), but
means & woman kept as a concubine, the conmnection being confinuous and lawiul, It
must be shown that the connection belween the s’Gdra man and the woman was not incestuous
or adulterous in order that the illegitimato son might inherit Vide Raki v. Govind
1 Bom. 97 atp.110, Sadu v. Baize 4 Bom. 87 (F.B.) at p. 44, Vithabai v. Pandu
98 Bom. L. R. 595 ( where the son of & married woman from a s’Tidra was held not to be
a- dasiputra capable of inheriting even though the husband of the woman connived at the
connection ). Vide 30 Mad, 136 (F.B.) for an elaborate examination of this question
ﬁazticula.rly at pp. 152--159. 1n that case the son of a woman who was at one time a
dancing woman and followed the profession of a prostitute and who subsequently became &
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*Even a son begotten by a s¥dra on a dasi (a concubina) may pare
take of & share at the choice (of his father). But, when the father is
"dead, the brothers should make him the recipient of a half share.
- Kamah means ‘the desire (or choice) of the father.” . On account of
the word 8%d. enc (by & 5¥dra ) it follows that one who is begotten on a
dast by (& member of ) the regenerate classes is not entitled bo a share even
at the father’s choice, nor to a half share after the futher's death mnor to the
whole in the absence of (legitimate) son and the like. This is aocordmg to the
Mu.da.na.ra.ﬁna and others.

Guutamsa ( Dh. S, 28. 27 ) sﬁates & special rule about & gon born after
a partition has taken place ‘ the son born after partition takes only his father's

concubine in the exclusive keeping of a s'@idra was held entitled fo get his proper share
in joint family property. It was observed in that case at p. 151 that the limitation as to
the woman being in the exclusive and continuous keeping of the man was not to be found
in the texts but was imposed by the courts, just as the further resiriction that the connec-
tion must not have boen incestuous or adultorous was imposed on general grounds of
fnomlity. The latest case is Tukaram v. Dinkar 33 Bom. L. R. 289, where it was held that even
though tho concubine be a widow or even if the connection in its inception be adulterous it
did not matter, provided the illegitimate son was born at a time when the connection
had ceased to be adulterous. It is not neccssary in order to entitle & dastputra to inherit to
a s’adra that a marriage could have taken place between the putative fafther and the mother
acoording to the custom of the mother’s caste { vide 9 Mad, 186 F. B. ). The illegitimate son
of a Hindu by a Mahomedan mistress was not held entitled to suceeed to the property of the
deceased ( vide Sitaram v. Ganpat 25:Bom, L. R, 42) following 27 Mad. 13). In Caleutta
tho earlisr casis (1 Cal. 1, 19 Cal, 91, 28 Cal. 19% ) held that dast meant a female slave and as
slavery was abolished in British India there could be no daszputra properly so calleds and
that that word cannot mean the son of a kept woman or a continuous concubine. But &
Full Bench decision in Rajaninath Das v, Nitai Chandra 48 Cal. 643 ( F. B.) holds that the
Bombay viow of the meaning of dasiputra is the correct one and has overruled the earlier Cal-
cutta cases, It has been held that a ddsiputre does not succeed collaterally in his putative
father's family ( vide 25 Mad, 429, 41 Bom. 185 ) nor do the descendants of the father succeed
collaterally to the dasiputra (46 Bom. 424). In Bhikya v. Tedu 82 Bom, 562 it was held that
dasiputra doas dot include the illegitimate daughter of o s'fidra ( vido also 50 Mad. 340 at
PP. 845 and 850), Thero is divergenes of opinion as to what is meant by ‘ recipient of half &
share’., In Chellammal v. Ranganathan 34 Mad, 277 it was held that the balf share is half
of what the legitimate son actually takes and that where there were 4 illegitimate sons and

8 legitimate sons, each of the former took 1}0_ and each of the lator Zo.ths. In Gangabai ~.

Bandu 40 Bom. 869 it was held following 34 Mad. 277 that where a s'Gdra died leaving & legis
timate daughter and an illegitimate son, the former took __% and the laftter _:13_ of the whole

estate. But in Kamulammal v Viswanathaswami 50 I. A. p. 82 ( = 46 Mad. 167 = 25 Bom
1. R. 577 ) tho Privy Council hold thab the Bombay view in 40 Bom. 869 was not based on
texts and commenlaries, but on caso law and that if a 8'tidra died leaving a widow and an
illegitimate son each would takoe n half of the estato, as the illegitimate son is to take half of
what he whould have taken if he were a logitimateson. Vide 48 Mad, 1 at p. 226 for the
same proposition.

* P. 104 ( text ),
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( share ) *. B}'lwspn.lii1 ( pp- 372--373 vv. 19--20 ) also says :—

Whatever a father, who has separated from hissons, himself aequires, all
bhat belongs to the son born after partibion; those born before ( partition )
are declared to have no right (to it)  As with wealth, so with regard fo
debts, gifts, pledges and sales they (i.e. father and sepsrabed son) are inde«
pendent of each other excepting impurity (ou death etc. ) and the offering
of libations of water ( to the dead )-

But if® there be only debts (and no broperty left by the separated
father ), he ( i. e. the son born after partition) should not af all pay ( his
father's ) debts, unless he secures a share (of property) from those (nis brothers)
who separated before ( his birth ), sinee it will be stated (later on) ‘one
who receives riktha (ancestral wealth ) should be made to pay the debt’
(-Yaj. II. 51 ).  If (the father) be re-united (after parbition ) with some one
( oub of the sons separated from him ), then (the son born after partition )
divides ( his father's wealth ) with him (the son re-united), since Manu
(9. 216 ) says:—

The son® born after pattition is entitled only fo the property of his

father or he should divide it with those who might have become re-united
with him ( the father ).

*Yajfiavalkya ( IL. 122 ) makes special provision for the case, where the
mother, a step=mother or a brother's wife was pregnant ab the time of parti-
tion after the father’s death but the fact was not evident (at the time of
pmrtltion) and o son was born afterwards:

After® the sons have separated, if a son be born (to the deceased father)
from & wife of the same class, he is entitled to a ( fresh ) partition ( with
the already separated sons )

And the purtition is to be so made by all the brothers and the rest

contributing a little out of their respective shares that the share ( of the after-
born son ) will be equal to that of cach of them  Visnu ( Dh. S. 17.8 ) seys

1, The first verse of Brhaspati is quoted in Nuwal Singh v, Lhagwan Singh 4 AlL
427 at p. 429,

9, Mandlik’s translation (p. 47 ) * the previously scparated son is not at all bound
to pay debts without receiving a share of the heritage’ is entirely wrong.

8. This verso is quoted in 4 All. 427 at p. 420.

4, The Mayikhn applies this verse to a case where the father having died and the
mother’s or step-mother's pregnancy being not known, the sons separate and then a son is
born. The Mit. applies it to a partition during father’s life-time when the mother’s
pregnancy was not known and then the father died and a posthumous son was
born, The Mayikha follows the Smrticandrikd and the Vividaratnikara. If the son
were born from a wife of another class, he would take his proper share from wealth
left by the father. In Ganpat v. Gopalrac 23 Bom. 636 at p. 643 it is said * tho somewhat
vague texts of Visnu and Yajiiavalkya which direct separated brothers to give a share to an
after-born son apply to sons who have no provision made for them and have further been
explainad by commentators as applicable only to the caso of posthumons song. '

* P, 105 ( text ). ’
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* those who separated from their father should give a share to the son born
after partition '. And this rule of Vispu must be understood to be applie
cable to the shares after taking into consideration the outgoings ( the expene
diture ) and incomings ( the accretions or profits’ ). In case of existemee of
these ( expenditure and accretions ) the same auther / Ya;j. II. 132 ) says :—

The allotment of a share to him (to the after-bern son) should be
made out of ( the estate ) existing us correctly found after allowing for ine
come ( accrebions ) and expenditure.

Drs'yat ( from the visible wealth Jmeans’ out of the property that exists’,

Vasigtha ( Dh 8. 17. 4041 ) speaks of a special matter at the time of
partition among brothers ' Now (begins) the partition of heritage among the
brothers. ( They should wait ) until those women ( patently pregnant wiveg
of their brothers ) who have no issue are delivered of sons'. The words
* waiting should be observed’ are to be understood ( after the sftra of
Vasistha ).

Brhaspati (p- 378 v 21) lays down a special rule about partition after
the father's death.

If there be younger brothers whose purificatory ceremonies have nob
( all ) been performed, their purificatory ceremonies must be performed by
tho elder brother himself out of the common paternal wealth,

The form Yaviyasash® (younger ) wherein mum (i e. m after the
penultimate vowel ) and the long & are absent is irregular after the manner
of Vedic usage. The mention of the word bhr@tr in ( Brhaspati’s bext ) is
illustrative and includes sisters. And the same author® says:

#And those daughtfers ( of the deceased father ) whose ( marriage ) cere-
monies hove not been ( already ) performed should have their ( marriage )

1, That is, proper expenditure made from their sharos by cach of the brothers is to
be deducted, The translation of Mandlik (p.48) ‘this has reference to shares neither
increased nor diminished by profit or loss’ is wrong, particularly as he reads ‘rekasekasahitesu’
and not -‘rahitesu’. Visnu made no referency to tho doduotion of expenditure
and the addition of profits, Therefore tho Mayiikhe had to say ¢ this rule must be under-
stood ’ &c, while Yaj. is explieit about them and so the Mayiikha says ¢ tatsatve tu &Ko’
In Chengama v. Munisami 20 Mad. 75 at p. 77 Y&j. II, 122 is quoted and it was
held that, where the father dividod joint family property among his sons and left no share
for himsclf and o son was subsequently born to him, thai son could sue for parfition of
his share in the property divided together with its accretions.

2. The regular form is yaviy@msak according to Papini VI, 419 and VIL 1. 70-
Generally sixteen sarskras are cnumerated. According to Yaj I, 13 they were
intended for purification. For males upanayana and marriage and for females marriage
ere the most important,

8. But Aparirks, Vir, and others attribute this vevse to Vy&sa,

"P 106, ( toxt ).
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ceremonies performed by their elder brothers according to fthe prescribed
. rites oub of the paternal wealth itself.

) . Yajfiavalkya ( 2: 124 ) states a special rule as regards the samakd'ma
(marrm.ges) of sisters :—

( The brothers ) whose purificatory ceremonies have nob been performed
should have their ceremoniss performed by those brothers whoss
ceremonies have been already performed and the sisters also { should have
their marriages performed ) by allobting to them o fourbh share oub of the
shares of the brothers.

The sense is thab sisters should have their marriages performed by

giving to each of them a fourth part of such share as would belong to u
son of the class to which the sister belongs.

1. What ceremonies sre obligatory and included in the word ¢ samskdra ' is a matbter
on which there was & sharp diffcrence of opinion between Bombay and+ Madras. In Govind-
rasulu v. Devara Bhotla 27 Mad. 206 it was held that the absolutely nccessary ceremonies in
the case of males end with upanayana, that marriage is not an absolutely necessary cere-
mony in the case of males and that a sale of joint property for raising mony for the marriage
of & male coparcener was not & logal necessity. But this was dissented from in Sundrabai
v. Shignarayan 82 Bom. p. 81, where it was held after quoting ( nt p. 86 ) the verse of Br. ‘if
there be younger brothers &c.’ that the word °samskara’ ordinarily includes marriage.
Famesvara Sastri v. Veeracharlu 34 Mad. 422 followed 82 Bom. 81 and @, Gopalkrishnan
v. S. Venkatanarasa 37 Mad. 278 ( F. B.) overruled 27 Mad. 206. In Jairam v. Hari 81
Bom. 54 (where a suit was brought by a Hindu against his father and brother for partition) it
was held that the brothers are entitled to have sct apart from the family property a sum suffi-
cient to defray the expenscs of their prospective thread, betrothal and marriago expenses cal-
culated according to the extent of the family property, but that brothers’ children aro not so
entitled., Vide also Shrinivase v. Thiru-vengada 38 Mad. 556, Gopalam v. Venkataraghavulu
40 Mad. 632 ( where it was held that provision should be made for the marringe cxponses of
unmarried members at a partition, but only for those who are of the same degrce of relation-
ship as those who have been married at the family cxpense). But in Narayan Annavi v.
Ramlinga 893 Mad. 587 it was held that an unmarried coparcencr is not entitled to have an
anticipatory provision for the expenses of his future marriage at a partition and when the
same case went to the Privy Council (in 45 Mad. 489 B, C.=49 I, A, 168) the same principle
was affirmed. 5 Tahoro 875 follows 45 Mad, 480 and 53 Mad. 84 distinguishes it. In 29
Bom. L. R. 1412 it was held that the carlier Bombay cases ( such as 3! Bom. 54 ) must be
regarded as overruled by 45 Mad. 489 ( P. C.) and in 30 Bom, L. R. 457 the court held itself
bound tohold on account of the P. C. decision that ata partition itis not permissible to provide
for the marriage exponses of unmarried members, It is submitted with the greatest respect
that the attention of their Lordships of the Privy Council was not invited to the express
toxts of Brhaspati and Yaj, (II.124) cited in the Mayfkha and that at somo future day
their Lordships would rcconsider the whole law if tho matter comes before them again.
There is no doubt as regards the liability of the brothers to provide for the marriage oxpenses
of their unmarried sisters when they come to a partition : Chedalavadn Subbayya v Chedala-
vada Ananda Ramayya 53 Mad. 84 ( = 57 M. L. J, 826 F, B. ) whero it was held that in &
partition between o Hindu father and his sons, the sons are liable for the future marriage ex-
penses of their unmarried sisters in proportion to their shares of tho property divided. In
Bhagavati Shukut v Ram Jatan 45 All 297 at p. 209 ¢ tho quarter share’ for the sister i8 ex-
plained 2s meaning * as much as will guffice for her marriage *,
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+ - .. Yajbavalkya ( II. 128-:82) sets out a scheme of sons, principal and
_secondary, as it is of use in settling the taking of the heritage :

-°  The aurasa is one who is begotten on the luwfully wedded wife ; equal
to him is the pulrikdpuira®; (e ksetraja ( the son of the wife ) is one
who is begotten on a person’s wire by an agnatic kinsman or by & non-
agnate; that is declared a gUdhaje ( secretly born ) son who is
secretly horn in one’s house; %dnina is one born of a maiden and is
considered the son of the maternal grandfather; paunarbhava ( son of
a punirbhi ) is said to be one who is begotten on ( a married woman )
whether the marriage had been consummated or not; that is datéake ( a
son adopted ) whom his mother or father gives ( away in adop
tion ): a krita (bought) is one who is sold by them (i. e, by the parents);
a klrima is one who is made (ason) by the man himself; the
svayam.-datls is one who gives himself away ( in adoption ), a 8aho-
@hﬂja ) is ons who was in the womb ( when his mother was married )»‘
he is an apaviddha son who, having been abandoned ( by his parents ),
is received ( in adoption by another ).

The aurasa son begotten on a lawfully wedded wife of the same caste
( as the husband’s ) is the principal ( or primary ) son. The Putrikdpuira
is of two kinds, the flrst of which Vasigtha ( 17.17 ) describes:

I shall give to you ( in marriage ) this maiden decked with ornaments
who has no brother: the son who may be born of her will be my son.

1, We saw above ( p. 96 ) that if a bréhmana has wives of different castes, tho sons
of the wife of the brahmana caste arc entitled to four shares, those of the wife of the ksatriya
caste to three and so on, This rule says that the daughter of a brZhmana from a brahmani
wife would be entitled to one-fourth of what her brother born of a brahmant wife would get
on a partition, tho daughter of & bribmapa from a ksatriya wifc would be entitled to one
fourth of what her brothor born of a 7:'$at1'iyc7 wife would get. Another matter of con-
troversy is as to the exact moaning of 'a fourth share’. The Mit. relying on Manu 9.118
and Y&j. II, 121 remarks that o fourth share as above described was to 'be given to the
unmarried sister. The same was the view of Asahdya and Medhatithi., But Bhiruei,
the Dayabhiga, the Smrticandrika, Vivadratnikarn, -Haldyudha and others held that
the sister was only entitled to a provision for marriage and not to an exact one fourth. Vide
notes to V. M. pp. 157--158. It has boen held that the custom of appointing a daughter is
now obsolete. Vide L. R. 2. I. A. 163, 81 Mad. 810, 1 Patna L. J. 581. '

2. It is to be noted that in the verse following these Yaj. lays down that each of the
succeeding sons out of those enumerated took in the abscnce of the preceding one and that
this rule applicd only when all thess were ascortained to be of the same class ( varpa )
a8 their reputed father. Putrik@putra means either the son of tho appointed daughter
or the appointed daughter herself as a son. Vide notes to V. M, p. 159 as to pulrikd.
The ksetraja was duo to the practico of niyoga, Vide Gautama Dh. S, 18. 4-8 and
Manu 9, 5)—60 for wmiyoyu. Modern Hindu law reeognises only two kinds of sons
out of the above, viz awrasa and dattaka  ( except in Mithila, where the Arérima also

is recognised ),
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The same author ( Vasigtha Dh. 8. 17.15 ) sgeaks of the last ( sccond)
variety * the putrika ( appointcd daughter ) heisclt is the third son * ( (ke
other two being ourasa and ksetraja ). In this ( latter ) case the
father’s obsequies and the like arc to be performed by the daughter herself,
Kgstraja is one who is begotten at the order ( appointment ) of the elders
on the wife of a sonless brother and the like by a sagotra ( one belonging to
the same gofra, agnate ) such as a husband's brother and the like, Paun.
arbhava is one who is begotten on Gksaid ( i. e. a woman who had no
sexual intercourse with the first hushand ) or on & ksatd (i.e. a woman
who had sexual intercourse with the first husband ) by a second hushand.
The secondary sons other than the dattaka are prohibited in the Kali age,
since among the maftters prohibited in it ( in Kaliyuga } we read ° the
acceptance as sons of those that are other than the datiaka and the
aurasa.’

Now ( begins ) the topic of the Dattaka ( adopted son ).

Now the procedure as to the datéaka. Manu (9. 168 ) says !

He is to be known as the son given, whom the father or the mother
affeotionately gives ( to another ) as his son in ( times of ) distress con-
firming ( the gift ) with water, the boy being of the same ( varna with the
person adopting ).

Madana says that from the use of the word v@ (or) it follows that in
the absence of the mother the father alone may give, in the absence of the
father the mother alone (mnay give), but when hoth (parents) exist both should
give.|Fromthe mention of &pad (distress) it follows that (a son) should not be

1. The whole of the scotion on adoption is briefly reviewed in 2¢ Bom. 367 at pp-
874--377. The theory of adoption involves ‘thz principle of a complete severance of the
child adopted from the family in which he is born hoth in respect of the paternal and
maternal line and his complete substitution into the adopter's family’ per Mitter J. in
6 Cal, 256 ( F. B.) which statement of the law was approved in L. R. 43 I. A, at p. 68,
25 Bom. L, R. at p. 617 and 49 Mad. 941 at p. 043. ‘ Whom the father &c. '—Vide
Shamsing v. Shantabai 25 Bom, 557, where it was held that a Hindu who has a son
can, aftor becoming a Mahomedan, give his son in adoption and can authorise his
brother (‘the boy's uncle) tc perform the actual giving, * Mother '—In Fakirappa Y.
Savitrewa 23 Bom. T. R. 482 (F. B.) it was held following 24 Bom. 83 and over-
ruling 88 Bom. 107 that a remarried Hindn widow cannot give in adoption z son by her
first husband. ‘Gives'—there must be actual giving and taking. Vide Dhapabai v.
Champalal 1 Bom. L. R. 842 ( where it was held that where the boy was absent and
there was no actual giving and taking and only a deed was passed there was no

1]
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given away (in adoption) when there is no distress!, VijHianes'vara holds that
thm prohibition ( viz. a son should not be given when there is no distress )
a.ﬂ"eots only the giver? ( and not the receiver or the act of adoption ) and.
is purusdriha (i. . concerned only with the agent or his motives ) and
not kratvartha (i. o. not concerned with the religious act which has an
unseen result ). Bub this is nob proper, since this prohibition ( that a son’
should not be given in adoption when there is no distress ) is understood
to be kratvartha®, as it has an unseen result if we consider the syntactical
connection { of it with the whole act ). Even if it be conceded that a seen
result somehow follows { from this prohibition ), it is necessary to postulate
somse unseen result for the positive restrictive injunction® ( niyame viz. a

1. Some writers like Bilambhatta and Khty@yans quoted 'in D, M. take the word
dpad to mean °distress of the natural father such ns famine ’; while others like Kullika-
bhatta take @pad to mean simply * distress due to the absence of a son on the part of
a sonless man. Vide notes to V. M. p. 161.

.9, *Afieots only the giver *—Vide 24 Bom. 867 (F. B.) st p. 874 where thid
passage is quoted and explained. :

8, The text of the Maytukha here is extremely abstrugse and it would add to
the bulk of the notes to point out that Mandlik and other translators and expositors are
wrong. Therefore that task has not been attempted, Only those who have made a deep
study of the Mimi#dsa can follow fthe discussion here, IPurujdriha and Kralvartha
are technical Mim#nsd terms and aroc dealt with in the 4th chapter of Jaimini's stitras.
Some things are prescribed in the Vedic and other texts for doing which the sole motive
is the desirable result, while there are other actions which do not directly bring about what
is desired by the agent but are performed for helping forward some other action or thing
which brings about something dosired by the ngent. The former are purugdriha, the latter-
kratvartha. For example, jyolistoma, which is prescribod as bringing about heaven, and heaven
itself are purusartha, while the praydjas wbich form part of the procedure of tha
dh.'ra'a.pﬁn_mmisa saorifice are kratvartha., All substances uscful in sacrifices and their
purifications are Aratvarthue, If a thing that is kratvartha is not done or badly done,
there is a defect in the #Arafu itself ( the religious rite }, but if a thing is simply purugdr<
tha and it is not done or badly done there is no defect in the religious act itself, but the
blame atfaches to the agent alone, This reasoning was applied by the Mit. to the
{ implied ) prohibition of not giving a son in the absence of distress, the repult being that
the act of adoption iteelf was valid, only the giver incurred blame. Vide notes to V M,
Pp. 161--162. : :

4. The adoption of a son is made for spiritual purposes (i.e.it has an unseen reeult’
just as heaven, the reward of performing jyotisfoma, is an unseen result . Whatever
is enjoined or prohibited in connection with this object is subsidiary (astga) to it and forms
one connected whole with i, What isan afige to a religious act { krain)} is kratvariha
( according to the Mimirisa ) and hends the prohibition is really krafvarthe, Vakya is one
of the six means of correctly interpreting Vedic texts.

B, A son could be given in adoption in distress a8 well as when there is no distress,
Manu (9. 168 ) rostricts the giving to @ time of distress. This must hive some spiritual
or unseen result, as in the Vedic restrietion of unhuskiug the grains of rice by mortar ang
peetles Niyama is a technical Mimaisk term. Yidenetes to V. M, p. 163,
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son should be given in adopl’,ion1 in distrsss ); and therefore if this restrictive
rule be violated, then one cannot secure the unseen result whish is the urging
motive ( prayojaka ) of the pa.rbwula.r act ( viz. adopl‘.lon here ).* Some
however hold that the word @pad ( * distress’s in Manu’s text ) does noh
gerve the purpose of implying a prohibition (of giving & son in adoption )
when there is no distress, but that word only conveys this that distress (apad)
is an occasion ( on which a son may be given in adoption ), since the word,
@pad cannot be construed as meant to exclude (only) the giving of a son in
the absence of distress ( jo e. there is no parisamkhyd ), ss such a con-
struction would be liable to the faults of giving up the plain meaning and
the like™ Nor can it be urged { as an objection ), that if dpad were only
to be understood as the occasion® (of giving in adoption), there would follow
the undesirable conoclusion that sin would be incurred by not giving o son
( in adoption when another is ) in distress; for this passage ( of Manu ).

1. Bo far Nilakantha shows that the Mit. is not right in calling the implied prohibition
(of giving when there is no distress ) purud@rthu and that if Mimanss is to be strictly
followed it must be regarded as krafvartha so that action opposed to it would make' the
adoption itself invalid, Then he puts forward the view of some that there is neither
miyama nor parisamkhyd in Manu's verse, but that vorse is only permissive and puts forth

the otcasion when a son may be given, He does not refute this view and it looks probable
that he approved of it.

2, TFor the terms Niyama and Parisankhya vide notes to V. M. pp. 163-166. Vidki pure
and simple lays down what is unknown from any other ordinary:source of knowledge, such,
ah the text * one who desires heaven should perform jyotisjoma'. A Niyama restricts the
performance of a religious act to one out of two or more a.lternatives and prohibits the rest
e. g the text ‘ one should sacrifice on an even plot of land is a ’ niyama, as it restricts perfor-
mance to even ground and prohibits performance elsewhere, A parisamkhya is a permissive
rule, it allows the doing of a thing, though it does not really enjoin it and prohibits the
doing of things other than those allowed ; e, g. the text * the flesh of the five five-nailed ani-
mals may be eaten’ is a parisamkhyd, since it does not enjoin the: eatmg of ficsh, it only per‘
mits the flesh of five animals and impliedly prohibits the eating of the flesh of other amma.ll.
A parisamkhyt is always liable to three faults, It has togive up the plain sense {in the
above the words read like an injunction that the flesh of five animals must be eaten i IS
there is sv@rthatydga ), we have to suppose that the text forbids the flesh of other animals
( which is not expressed in so many words ) and this implied prohibition is against wlmt
tollows human cravings after flesh ( i. e. there is praptab@dka ). The view of some wnt.ets
is that Manu's verse does not contain a niyama ( as in that case it would ba & sin not to 'givef
# son in distress ), nor does it contain a parisamkhy@, which latter should not as far as pos-
gible ba resorted to as it is liable to threc faults, That verse is simply a definition of
dattaka and nothing more,

8. Certain actions were prescribed as always obligatory and cortain others were pre-
seribed for cextain occasions ( nimitta ). If both nitye and naimittika actions were not per
formed, sin was incurred, If Manu's verse put forword @pad as the occasion of glving in
n.doptlon, theu by not giving a son in adoption in @pad, sin would be incurred. This objec-
tion is raised against the proposition of some that @pad is only a nimitia (oceasion). It i8
answered in the words ‘this passage’ &e. i, e, the verse of Manu lsxmply defines dattake and
contains no command ( vidhi ),

* P.108 ( text ),
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simply oonveys the relation between an appéllation ( 8amjiid, hers dattaka’)
and the object denoted by it and it does not lay down (as a vidhi, s positive
rule or injunction ) the giving ( of & son in adoption ) on thé :ocoasion of
distress,

As to what the safne writer ( Vijiinés'vara ) says on the subject of
marriage, viz. ' in acting contrary to the prohibition against ( marrying) S
sickly girl and the like, one runs céunter only to seen results, but the stabad
of being a (legally married ) wifejdoes follow °, that dictum also is refuted
by this very reasoning 1.

Sadrdam (in Manu 9. 168), sccording to Medhatithi®, meany
equ&l in family and qualities ' and not by caste and hence even ene of the.
ksatriya class and the like may be a datlaks (adopted ) son of & br»
hma.na. and the like, Accordmg to Kullgkabhatta ® sadréam  means
‘ equal by caste *. And this ( view of Kullukn.) is proper, since Yajhavalkya,
'n.ftar beginning the enumeration of all the twelve sons in the words ° the
GUrasa is one born of the legally married wife” ( II. 128 ), concludes with the
words * this rule ha.s been promulgated by me as regards sons of the sa.me
caste ( as the father’s )% This will be made clear by means of two texts of
S'aunaks to be cited later on. Vijtianesvara also ( holds ) the same (view )

He ( Vijfianes'vara ) also says that the prohibition that the eldest son
must not be given® ( in adoption ) since the eldest son alone is the foremost

1, Y&j. (1.53) lays down that one should marry a girl who is not diseased, who
has a brother and whose gotra and pravara are different ( from those of the bridegroom )r
The Mit, on this comments that even if one goes through the ceremony of ma.ma.ge
with a girl who i is his sapmria or whose ( father’s ) gotra and pravara are the same as
the bridegroom’s, there is no valid marriage and the girl does not become his bhdrya (=
wife ), but if one were to marry a sickly girl (in spite of the direction of Y&j. ), & valid
marriage takes place and fhe girl is his lawful wife, only he runs ocounter fo visible results
(i. e. marriage with a sickly girl may cause worry and unhappiness and the children of the
ma,rriu,ge may also suffer). This means that according to the Mit. the prohibition againsk
murrymga.mokly girl is purus@rtha and not #ratvartha. Nilakantha seems to hold
that 1t is kratvartha,

2, ModhAtithi composed & bh@sya {commentary) on the Manusmrtl "which is ihe oldest
extant one, He flourished about 900 'A. D. Vide Hutory of Dharmas'Estra’ pp, 268-275

" 3. Kulluka,bhatta wrote,a. oommentnry on the Manusmrti, which isthe most widely
fmown of all commentaries of Manu. He flourished about 1150--1250 A.D, Vide.
¢ Hlstory of Dharmas’astra ' pp. 350--368.

,.4. Daitaka is one of the twelve sons and wo YRj. is thinking only of a sajGliya
danaka,- This is the reason why Nil, says that Kullika is right. '

5. 'Phis passagoof the Mayakbs up to the word ‘marvam’ baslow is referred to in
7 Boni 221 at p. 224. Vide also Tukeram v. Babajfi 1 Bom. L. R. 144 at p. 153
ddd Vyas Chimanlal v. Vyasa Ramchandra 24 Bom. 887 (TF. B. ) at p. 875, I%
has now been held that the prohibition as to the adoption of the eldest son is ouly admon;- -

tory, Vide 7 Bom, 221 and 2 Cal, 865,
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( or the primary ) agent in effecting the purposs to be served by the birth of
son as said in (Manu 9. 106) ‘a man becomes putrin (one who has got a son)
the moment the eldest son is born to him °, affeots only the giver (of the
son ) and nob the acceptor ( of the son ) ®. ( Nil refutes the view . of the
Mit. ). This prohibition might indeed have affected only the giver, it
this ( text, Manu 9. 106 ) did really prohibit the gift of the eldest son (in
adoption ). But it contains no such ( prohibition ), since there is no reason
(to understand the text in that sense) and since the word pufribhavali, con.
'veying as it does that he becomes a Putrin, is simply meant to assert that
the debt (.that » man owes to his ancestors ) is paid off ( by the birth of the
first-born son ). On account of this (interpretation ) the latter half (of
Meanu 9. 106 ) * he ( the father ) becomes free from the debt of pitrs ( ances-
tors ) and therefore he ( the eldest son ) is entitled to { receive ) the whole
(wealth ) from him ( the father ) ’ is well construed ( or connected with the
first half ). Sorvam (in Manu 9. 106 ) means * the whole wealth "

Only & male * can be a datlaka (adopbed) and not & girl, because
bhe pronoun 8ah ( he ), occurring in the passage ‘ he should be known as the
son given ' ( Manu 9. 168) that conveys the relation between a term (dat.
trima i. e. dattaka ) and the object denoted by ib, can refer only to a male
of the same caste ( as that of the person adopling ), who ( male) is the ob
ject of the action of giving away on the occasion of distress, the gift being
made by the parents and affection and water being the accompaniments
(guz;a. ), just as the word ( the pronoun ) ¥am in ‘ one should perform the
initiation ( paNayana ) ceremoney on s brahmana of eight years® and one
should teach him ( the Veda ) ' refors to one on whom the initiation (%pae

1. The view of the Mit. discussed above follows immediately after the words sbout
nof giving a son when there is no &pad. The words are * ankipadi na deyah, diturayarh
pratisedhah, tath& ekah putro na deyah...tathainska-putra-sadbhivepi jyestho na deyal’.
The Mit. doesnot expressly say that the prohibition against giving the eldest affects the
giver only, but Nil. from the context holds that the Mit. meant that. The Bilambhattt how-
ever explains the Mit. differently, A man was born under threes debts,one of which due to
his pitrs ( forefathers ) he paidoff by begetting a son (vide Tai. 8, VI. 8. 10 5; Aij
Br, VII.13 ). Paying off tho debt of the nncestors and saving the father from put hell
{ Manu. 9. 188 ) were the purposes served by = son. .

2. In Gangabaiv.-dnant 1.1.R.18 Bom. 630 theadoption of a daughter by a bréhmans
was held invalid after referring to the opening paragraph on adopion up to * both should
give’ (p. 104 above). Another vexed guestion has been the adoption of daughters by naikins
( dencing girls ). In Mathure v. Esu 4 Bom. 545 WostJ. held that the oustom of
adopting daughters eannot be recognised in the case of naikins by the courts of law and
such adoption confers no right on the person adopted. This was folloWed in Tura v Nano
14 Rom. 00 and Hira Naikin v. Radha 37 Bom. 116. But the Madras High Court
in Venkw v. Muhalinga 11 Mad. 398 held that courts could recognise the oustomh of
adoption of daughters by naikins and the court dissented from 4 Bom. 545, This was
followed in 12 Mad. 214. But vide Sanjivi v, Jolajakshi 24, Mad. 229,

*P. 109 (tezt ),
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nayana ) rite is performed, who ig a brahmana of eight years and a male.!
This reasoning refutes the dtclum of some that the word dafirima end-
ing in Map (i. e. ma ) according to the rule of ( Panini IV. 4 20) * the
affix map is invariably added in the sense of ‘ effected or brought about’ to
s formation ending in #74' " expresses also a girl given away to a bride-
groom { in marriage ) or to another ( in adoption ), since (in her case also )
there is no distinction as to the fact of being brought about by gift. .

S'aunaka speaks of the mode of accepting & son ( in adoption ):—

I, S'aunaks, will now expound the excellent ( mode of ) adoption. One
having no son { male issue ) 8 or one whose son (ma.la fssue) is dead,
having observed a fast for the sake of ( adopting ) a son, having made
gifts of a peir of wearing garments, a pair of ear-rings, & turban and a ring
to an &clirya ( priest ), who is & thorough master of the Vedas, a devotee
of Vignu and who is religiously disposed, and having brought & bundle of
kus'a grass and fuel-sticks of the pzlds’a { Butea Frondosa ) tres, having
summoned his relatives and kinsmen and having feasted them and
specially brahmanas, having performed the whole of the details ( fanéra )
of the rites commencing with anvddhdna ( placing of fuel-sticks on
the cousecrated fire ) and such other rites as purification of the clarified
butter ( by passing two blades of kus'a grass through it ) and having gone
before the giver ( natural father of the boy ), he should cause a reques

1. For supporting his proposition that only & male can be adopted, Nilakanths ocites
sparallel based on a Vedic text, Upanayana { initiation for Vedic study )is performed
only in the case of males, so adoption also should be confined to males. Vide
Apastambagrhya IV. 10, 2 and Sudars’anfofrya's commentary thereon for the Vedio
text °astavarsam ' &c. 'Fho general rule is that the number and gender of a word
are not to be insisted upon as in the well-known examplo‘ he cleanses the cup’, where
though the singular is used all cups are to bs cleansed. But in cerfain cmses the gender
ofa word is to bs insisted upon as laid down by Jaimini in IV.'I. 17. The word guna
( subsidiary matter ) is used in a technical senss. Vide notes to V. M. pp. 168--169,

2. Tri is affixed according to Pinini (JIL. 8. 88) and has ma then added on,

The word datérima acoording to PAnini means °brought about by gift ', which . may
apply to a mnle as well as female. Just as & mon is datfrima because his status (a8
adopted son )is brought about by the action ‘of giving, so a girl adopted by another or
married by another may also ba called dattrim3. since her status as bride or as adopted
daughter is equally brought sbout by the act of giving. This is the reasoning of somey_
NI says that this is refuted by the parallel example of upanayand.
. 8. The word putra stands for son, grandson and great-grandson. In Hm.zmam
v. Bhimacharye I. L, R. 12 Bom. 105 it was held that an adoption by & childless
Hindu is valid even though his wife be pregnant at the time ‘of adoplion and even if
she later gives birth to & son. Tn Gopal v. Narayen 12 Bom. 829 it was held that an
unmarried men may edopt. In Bharmeppa v. Ujjangaude 46 Bom. 455 (=23 Bom. L.R.
1820 ), after reforring at p.459 to the texts of Afbri, Manu and 8'aunaka and to Mandlik's
tranglation of aputra (abp.460 )it was held that a man having a grandson disqualified
front inheritance owing to congenital and incurable dumbness cannot adopt! a son and that
there is nothing in the Vyavahirmaytkhn to lend support to the view that he can adopt.
Vide Nagammal v. Sankarappa 64 Mad, 576, 585 which dissents from 46 Bom, 456
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to be made to him * give me your son. ® The giver being capable &t
‘making & gift ( should give his son ) with ( after reciting ) the five (&
verses ) 'ye yajflens’ ( Rgveda X. 62. 1--5) and ( the adopter)
having taken ( the boy ) with both his hands after repeating the Mmanira
* devasya tva ’ ( Vaj. 8. 2). 8, Kathaks 8. I. 2,L &c. ), having inaudibly
repeated the verse ( k) ‘ ®ahgad-anght &c.'' and smelt the top of
the boy's head ; having decked with clothes and the like the boy whd
bears the appearance ( or resemblance ) of & son ( of the receiver's body ),
having brought him in the middle of the houss to the accompaniment
of dancing, singing, instrumental music and benedictory words ; having
cast into fire according to the s@stra offerings of boiled rice with the
% ‘ yostvé hrda (Rg. V. 4. 10), with the yk ' tubhyam agre’
( Rg. X. 85. 38 ) and ( offered ) five oblations of rice with each of the
tke beginning with ‘' somo dadat’ ( Rg. X. 85. 41 ) and having per-
formed the homa to ( Agni ) svistakri, 2 he ( the adoptive father)
should finish the rest ( of the rites ). Among Brahmanas the adoption

1. The first half 0f it oocursin S’atapatha Br.14.9. 4.8; the whole ocoursin the
MZnavagrhys I, 18. 6, which adds that the father after returning from a journey and having
smelt the top of the son's head, should mutter it. It ocours in the Nirukta (III, 4) also, Vide
Bhagwan Singh v. Bhagwan Singh 17 All, 294 at p. 886 where Edge C. J. prefers Biihler's
translation *he should then adorn the child which (now) tesembles & son of the recéiver's
body’ to Mandlik's translation (p.52) ‘having with clothes and the like adorned the by
bearing the reflection of a son’. Vide p. 876 where Mandlik's translation of 8’auneka's text
quoted in the Vyavaharamayfikha is cited.

9. Homa to Svistakrt is the one offered to fire (Agni) called Svistakrt at the
termination of a sacrificial act. It has becn held that the datftahoma is not absolutely
neoessary for the validity of an adoption even asmong brihmanas if the adopted boy
belongs to the same golra as the adoptive father, Vide Bal Gangadhar Tilak v.
Shriniwas L, R. 42 1. A, p. 195 at p. 150 ( = 30 Bom. 441 ), Govindayyar v. Dorasami 11
Mad. 5 ( F. B.), Sheolotan v. Bhirgun 2 Patna L. J. 481, Govindaprasad v. Rindabai 49
Bom. 515 ( = 27 Bom. Y. R, 365). In this last case the "adoption "of 'a boy of a different
gotra by a Kanoj Brahmana's widow without daftahoma was held invalid. Where the
actual giving and taking took place during the lifetime of the adoptive father, the
datiahoma whore necessary may ba performed aftor his death by his widow or another persoti
'(v_ide Venkata v. Subhadra T Mad. 648, Mandavilli Seetaramamma v, Antavill{ Suryanara-
yana 49 Mad. 969). In Sri Sri Chandramala v. Sri Muktamala 6 Mad, 20 it was Leld
that among Ksatriyas in the Madras Presidency an adoption without dattahoma wid
valid ; but in Ranganayakamma v. 4lwar Setti 18 Mad. 214 at p. 219 it was held thdt
datfahoma would be necessary for the validity of an adoption among Komatis { or vais'yas
In Mahashoya Shoshinath.v. Shrimati Krishna Soondari L. R.7 I. A.p, 250 the Privy
Council observed ( p. 255--56). ‘The mode of giving and taking a child in adoption
oontinues te stand on Hindu law and Hindu usage and it is perfectly clear that among the
fwice-born classas there could be no such adoption by deed, boccuse certain religious
ceremonies, the dattahomam in particular, are in their case requisite. This was ah
obiter dictum since the point there was whether among s’Gdras thero could be o valid:
adoption by mecre deed without actual giving and taking, Still being the dictum of
the highest tribunal for Indin it is ontitled to great respect,

* P, 110 ( text)
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of & son should be made from amongst the sapindas! or in the absence
of them ( 8apindas ), one whois nob = sapinda ( may be adopted ),
but ( one ) should not adopt (& son ) from elsewhere (i. e. from
another caste ). Among ksatriyas, ( one) from their own caste or one
whose gofra is the same as that of the ( adopter’s ) preceptor’ ( should.
be a.dopted) among vais'yas (ons ) from amongst those born in the
Vais" ya oagte and among & 'Tidras ( one ) from among the didra castes
( should be adopted ) ®. In the case of all the varnas ( the four castes )
from their respective castes only ( are adoptions to be made ) and nob
from a different ( caste ). And & daughter’s son and a sister's son are
given in adoption to a s'@dra also. One having an only son ** should
never give in adoption his son. By one having several sons the giving
in adoption may assiduously be resorted to. A brahmana (should
adopt ) after bestowing on his priest a daksind ( gift or fee ) accord-
ing to his ability, a king ( after bestowing ) even as much as half ( of the
yearly revenue ) of his kingdom," a vais'ya three hundred coins, &

1. The Mit.on Y&j. I,52 deflnes the meaning of sapinde in connecction with the
topic of marriage and on Y&j, I. 53 sots out the limits of Sapinda relationship. The Mit:
lays down the goneral proposition that wherover the word sapinda ocours, connection
through particles of the same body directly or mediately has to be understood. Sapinda rela-
tionship plays the most prominent partin thrse topies, viz, marriage, inheritance and succession
and @dauca (impurity on birth and death). For a translation of the Mit. passage on sapitnde
vide Lallubhai v. Mankuvarbai 2 Bom. 888 at p. 428, Lallubhas v. Cossibai 71. A.212
at p. 232 = 5 Bom. 110, 119 and Kesscrbai v. Hunsraj 30 Bom. 431 ( P. C. )} at p. 443~
The passage from ‘° Among brahmanas &c’ fo ‘.........s sister’s son are given in adoption
toa s'tdra also’ is quoted in 17 All, 294 ( F. B. )atp. 876 and in O Mad. 44 at p. 51
(, where it is said that the Dattaka-mimans: and Dattakaocandriks add one half verse vis*
brahmanidi-traye nasti bhagineyah sutah kvacit',

2. According to the As’valiysnasrautasftra I. 8 and the Mit. (on Ya&j. I. 58)
ksatriyas were supposed not to have special gofras of their own and it is laid down that
their relations are regulated by the gofras of their purohita (family priest). It is howeves
noteworthy that As’valayana (S'r. 8. VI. 15 ) himself gives Manava, Aila and Paurfiravasa
as the pravaras of ksatriyas. For the meaning “of gotra vide Apastamba Dh. 8, IL §. 11.
15 in 8. B. E. Vol. IL p. 126 n. and Kalggvda v. Somappe 33 Bom. 669, 682--683.

3. In Tukaram v.Bebaji 1 Bom. L. R. 144 an adoption by a woman who was a Tilari
( inferior Lingayat ) of a boy who was a Kulvadi or Malratia was held to be valid.

4. At onc time courts held that the adoption of an only son was entirely null
and void, vide Lakshmappa v. Ramava 12 Bom. H. C. R. 363, 876, Waman v. Krishnajé
14 Bom. 249 ( F. B. ), Basawa v. Lingangavda 19 Bom. 428 (where all texts and authorities
are elaborately discussed ); but now all High Courts hold that such an adoption is valid.
Vide Sri Balusu Gurulingsswami v. Si3 Balusu Ramalakshmamma L. R, 26 1. A. 118
{ =22 Mad. 808 }, Rudha Mohun v. Hardai Bibi 21 All. 460 ( P. C.), Vyas Chimanlal v.
Vyas Ramachandre 24 Bom. 867 F. B. at p. 375 ( = 32 Bom. L. R. 163. )

5. The D. M. o*{pl'uus * half kingdom ’ to mean hulf of the wen.rly revenue of the
kmgdom and ‘ sarsvasva ' { all wealth ) to mean the whole ofr'a year's income . This seems
roasonable.

*F, 111 { text ).
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§'8dra even the whole ( of his yearly ) wealth ; if he be unable ( to pay
so much ) according o his ability.

Ohaydvahaliam ( bearing the appesrance or reflection ) means
* similar to *. Dauhitro bhdgineyas'a ( a daughter’s son and a sister's

son ). Just' as in the passage ' he ( the sacrificer or the adhvaryu

1. This is among the most difficult passages of the Vyavahframayilkha, containing as it
does a highly technical diseussion of Pirva Mim#&is& doctrincs. For detailed oxplanation of
various terms, vide notes to V.M, pp. 178--177. The Maitravaruna is an assistant of the hotr priest
in sacrifice, whose business it is to loudly repeat the praisas (directory formula) sach as ‘hota
yakast' &e! A staff isgivento a sacrificer when he is initiated for & sacrifice. This effects a
samskara (purification) of the sacrificer. The staff is a thing that already exists (bhitfa); but it
serves a future purpose also ( i. e. it is a bh@vyupyogi ). The stafl is given to the Mailra-
varupa by the adhvaryu (or the sacrificer, according to some ) for holding firmly as said
in the sentence ‘ he gives a staff to the maitravaruna’. What isof use in future or what
is to be accompliched is called bk@vya. In the sentence ' one desirous of heaven should
offer a sacrifice * the real meaning is ‘by sacrifice heaven should be accomplished'i.e.
heaven is the object or goal ( bh@vya ) to be accomplished and is put in the'acousative cass
( ydgena svargam bhiavayet ). So it may plausibly be argued that, though the staff is
already existing ( bhiita ), it is of use to the Maifr@varuna and is put in the accusative
case and so it is the bdhdvya (the object to be accomplished, the principal thiug). But
this is not correct. Vide JaiminI IV. 2. 16--17 for a discussion. There is another sontence .
¢ the MaitrAvaruns holding the staff repeats the praifus’ i, e. the staff ssrves him as 8
support when loudly repeating praisas. The dative case ( in maifr@varunayc dandam
&c. ) shows that the intention is to regard the MaitrAvaruna as the principal (pra.dhi.na. )
factor in this sentence and -not the staff. The giving of the staff effects & sarskara in
Maitraviruna and therefore that is the vidheya (the mattor enjoined ) in this sentence.
This reasoning is extended to the words of §'aunaka that s daughter's son and a sister’s
son are given to a s'Gdra. - Here also there is giving (dana ) asin the sontence ‘ he gives
the gtaff ' d&c. and the word s'fidrais put in the genitive case which has the sense of
dative. Therelore s'tdra is like MaitrAvaruna the principal factor ( pradbfina) -in this
sentence and the bhavya. The gift of the daughter’s son and sister’s son is the vidheya
{ what isenjoined ) with reference to s'Gdra, the idea heing ‘ daubitrabhigineyadfinena
s'Gdram bhivayet’. The Vedas lay down for all { including &'Gdras ) the duty of paying
off the debt due to the ancestors by means of sons. So it follows as a matter of course
that a sonless §'Gdra should adopt a son. Therefore the words ‘& daughter's son &o J
are not to be consirued as prescribing adoption for s’fidras ( as thab is already known k
but they lay down a zestrictive injunction (a migama vidhi) for a s'Tdra that he i
to adpot a daughter's or sister’s son if available. S’'Gdra being the principal { Besin )
is the bhavya and the dauhilra and bhl@gineya are the fesa since they serve the purpose
of the s'Udra by enabling him to pay off s debt. For s'esa and g'esin vide Jaimini
IIT. 1, 2-6. The vidhoya (thing enjoined) is the gift of the two. It isa restrictive rule
and its province is dauhitra and bhagineye and not $uWdra. Itis possible for a ¢’ adra ‘f:o
adopt any one whether dauhitra and bh#gineya or not, But if this sentence 18
taken as a niyamavidhi he must first choose the dauhitraor bhigineya, that is the texb
means ‘ daubitrabhigineyau eva s'Gdrasya’. Ifthis were not accepted, then the text of
S’aunake would have to be construed as dauhitra-bhigineyau s’'Gdrasya eva® { daughter's
son and sister's son are to bo adopted by tho s'fidra nlone ). This would make the
sontence a parisamkhyad ( allowing the adoption of the two to &fidras but forbidding
it in the casec of members of the regencrato classes ), which is to be resorted to only it
no other construction is possible, as it is liable to three faults (explained above p. 1067, 2)
Ib is always better to construe a passage a8 a #mfyema than as a porisathkhyd. Henve
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priest ) hands over a staff fo the maitrdvaruns °, although it is possible
to regard the staff as the bhavya ( the principal factor or goal) since it is
an already exisbing thing and is of use in the future, yet the maitravaruna
himself, who serves a purpose in future as the agent of the act of repeabing
the prazsaa a8 said in the passage ‘(the mitrivaruna) holding the staff repeats
the praisas ', is expressed to he the Uhd@vys by the dative form ( viz.
maitrdvaru,ndya in the passage first quoted ), similarly here also (in the
text of S'aunaka * the daughter’s son &c. ) the s'Gdra himself, who has not
paid off the debt ( to his ancestors ), is the DA@YYa on account of the
possessive case ( i. o, sdrasya ) that is used in the sense of the dative,
he being the &’esin ( the principal whose purpose is to be served by another)
with reference to the daughter’s son and the sister's son { that are 8'¢sa. i. e.
serve his purposs ). Hsnce those two themselves ( daughter's and sister's
gon ) being the vidheyas ( what is enjoined ), it- follows also that ( in
the passage of S'aunaka ) they two alone are the province or subject mabter
of the restrictive rule ( miyamavidhi ) in the form  daughter’s son and
sister’s son alone ( ars to be adopted ) by s'Wdra ', while the sfdra not

Nil construes the text as a restrictive rule ( niyama ). How difficult this passage is
may bs understood from the suggestion of Mr, Gharpure to take °vidheyatvena' as
equal to ‘vidheyatvibhavens ’ (fr. p» 72 n. T ). It is rather strange that in Vyas
Chimanlal v. Vyas Ramchandra 24 Bom 473 at p. 480 it is said that the V. M. is
opposed to the adoption by the regenerate olasses of the daughter's son and sister's son
and in Gopal Narhar v. Hanmanta Ganesh I. L. R. 8 Bom. 273 atp. 280 there is
an alaborate discussion on this point, the conclusion reached being ' we see no reason
for supposing that he intended to relax the interdiction of such adoptions by brahmanas.
keatriyas and vais’yas' Itis sabmitbed with great respsot that this is wrong: The V.M.
approves of what is szid in the Dvaitanirpaye by S'aikarabhajts and in the Dvaitas
nirpaya it is expressly said (vide notes to V. M.p. 180) that brihmanas and others
can adopt the daughter’s or sister’s son. In 17 All. 204 (F. B.) it was held that the Benares
school das not prohibit the adoption by tho three regencrate elasses of the daughter's or
sister’s son, or mother’s sister's son but this was over-ruled in Bhagwan Singh v. Bhagwan
Singh 26 1. A.153 ( =21 All, 412 ), whera the adoption of a mother's sister’s son by =
ksatriya was hald o ba absolutely void. Aocording to all High 'Courts in Indis, it msay
be taken as settled that the adoption of these:thres ( daughter's son &o.) by the three
regenerate olasses is forbidden, Vide Mussummat Sundar v. Mussummal Parbali 16 X,
A, 186 ( Allahabad case ), Gopalayyan v. Rughupatiayyan T Mad. H. C. R« 250,
Bhau v. Hari 25 Bom. ©. R. 411, Walbai v. Heerbui 3% Bom. |491 ( mothar’s sister's
son ). But there are several decisions holding that the adoption of a daughter's son or &
sister's son may ba valid by custom even among brihmanas. Vide 14 All, 53 (adoption
of gister's son by Bohra Brahmine of North West Provinces ), Gowri v. Shivram P. J.
1894 p. 80 ( adoption of daughter's son among ‘Havik brahmanas of Canara ), Manju+
nath v. Kaveribai 4 Bom. L. R. 140 ( adoption of a sister's son among Sarasvat Brahmanpas
of Canara ), Vayidinada v. Appu 9 Mad, 44 P, B. (adoption of daughter’s or sister's,
gon by brahmanas of South ‘India upheld ), Viswasundar v. Somasundara 43 Mad. 8706
( adoption of a daughter's son among br&hmanpas of the Andhra or Telugur country ),
Sundrabai v. Hanmant 34 Bom. L. R. 802 ( = 56 Bom, 298 ) ‘where the adoption of &
daughter's son by & Defastha Smartaibrahmana of Dharwar was upheld on the ground of
oustom,

v. 8. 16
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being the védkeya (what is enjoined), in that passage cannot possibly be the
province of a niyama. If the text (of &'aunaka ‘ daughter's son &c ’ ) were
explained as * the two ( may be adopted by s'ddra only, ' the ( undesirable)
consequence would be thab there would be a parisankhy® ( implied exclu
sion inferred from a permissive rule ) in the case of brahmanas and others
who also ( like the g¥dra ) are 8'esén ( with reference to_ the act of
adoption that serves the purpose of all and is therefore s'esa ),

Therefore the daughter's son and the sister's son alone are the prineipal
( adoptees ) for a & ¥dra. Failing them, any one else of the same caste
( may also be adopted ), since the same author himself ( §aunaka ) says
* among s'Ndras { one ) from among the s'dra castes . Nor (can it be
wrged that )' this word j@#i ( caste ) should be so narrowed down as to be
limited to only the daughter's son and sister’s son ( of a ¢'¥dra ), since the
status of being a daughter's or a sister’s son and that of belonging to ths
same caste are not co-existent and since the ( undesirable ) conclusion would
follow that in the same smrti ( passage ) a general rule will have to be
regarded as redundant.

And this matter has been ezpounded in the Dviatanirnaya® by my
revered father . To the same effect is the usage of the 8't8fas ( cultured
or'.re_specﬁa.ble péopls ). ’ '

Thus the right of * thess@dra ( to adopt ) being” established like that

. 1, Nor can it baurged &c. — In this Nil. anticipates an objection and meets it.
§'atinaka gives a general rule ( sAm@nya vdkya) that among s'Gdras adoption should be
from among s'Tidra castes ; be also gives the particular rule that & dauhilra and bhagineya
are for 8'Gdra ( which has besn construed above as a restrictive rule ), These two must
be so construed as not to oonflict, That can be done by saying that a s'Gdra can only
adopt 8 dauhilra or bhigineya who is of the same caste with him and that he cannot
adopt anyone elsa even of his own caste, Nil. does not accept this and gives two reasons.
An wupasamhdra { narrowing down of one sentence to another ) is possible only when
the two sentences stand in the relation of general proposition and particular proposition. Vide
Jaimini TIT, 1. 26~-27. But the above two sentences do not stand in that relation. When
intér-marriages were allowed a s'Tidra’s daughter or sister could have married a person of
a higher caste and his dauhitra or bh@gineya would nct have been a s'fidra but of a
mixed caste, Nil. gives another reason also for rejecting the narrowing down. Ifa s'TEdra
cannot adopt anyone of his own caste except dauhifra and bhdgineya, the general rule
of B'aunika ( viz, among s'Gdras one from the s'fidra castes) becomes useless, Therefore to
give free scope to both rules one should construe that for a s'Gdra the principal adoptecs
are daukitraand bhdgineya and failing them any s'Gdra. Vide notes to V. M. pp. 178179
This passage has nothing to do with the fault called vikyabheda as Mr. Gharpure
supposes { v, T4n, 1 ). ;

2. The Dvaitanirnaya is a work of S’aikarabhatia, the father of Nil, which contains
dlscussions in accordance with MimariisE prineiples on various knotty points of dharma-
édstra. For a full account vide my papor on the work in the Annals of the Bhandarkar
Ingtitute, vol. I1I. part 9, pp, 6772,

2 P, 112 ( text ),
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of the Nisada' who is a chief ( to perform Raudra sacrifice ), the diclum
of the S'uddhiviveks, that the s'#dra is not entitled to make the adoption
of & son, which is nocompanied with homd® that is to be performed with
the Vedic maniras, is refuted. The Aoma with vedic maniras should,
however, be performed by him ( by the §%dra who adopts a son ) through
& brEhmana, since Paras’ara ( 6. 6364 ) says :

He for whom a fast, a vrata ( certain penance or act vowed to be
done ), & homa, ablution at a holy place, muttering of prayers and the
like are performed by brahmanas, secures the fruit ( the merit)
thereof.

Smarts® and Harin&the also say the same thing. As to what Parss’ars

himself says ( 12. 39 )¢

) That brahmana, who for the sake of dakgina ( gift of money or fee )
offers oblation into fire “on behalt of a s"Hdra, would becoms & s'%dra,
while the s"8dra ( for whom he offers) would become a brahmana

that, according to Madhava,* propounds that the merit of the rite goes to

the s*idra and the brahmana incurs sin.

Even a woman is entitled like the s"dra to adopt, since there is a texb

‘ women and sHdres have the same rules of condnet ' (prescribed for them)®
Vasigtha® ( Dh. §. 15, 1--9 ) says “ man produced from seed and blood

1, The Nigidasthapati-nydya is a well-known one. Vide notes to V. M. p. 181

A Nigada was the ofispring 'of & brahmanps from a s’'Gdra woman ( Manu X.8) and so
belonged to a mixed caste. In speaking of the Raudra igti '( sacrifice ), the Veda says that
a Nisgda-sthapati should ba made to porform that sacrifice. Jaimini { VI.I. 25--88)
establishes that only members of the regenerate classes are authorised to perform vedio
sacrifices. 'Therefore & question arises whether nis@dasthapati ( who is to perform Raudra
sacrifice ) means the chief { sthapati ) belonging to ope of the three higher oastes who rules
over nisidas or one who is a chief and also a nigida. The conclusion is that on acoount
of the express words of the Veda, it is the chief of the nisida caste who is meant, though
ke is not authorised to perform Vedic rites in general. Vide Jaimini VI. 1.51. A
s'Gdrs alsc on account of the express words of B’aunaka is ontitled to adopt. The S'uddhi-
viveks is a work of Rudradhara, who flourished between 1425--1460 A.D, Vide ‘' Histody~-
of Dharmas'astra® pp. 895--397. ’

9. In Indramoni v. Beharilal 1.R. 71 A, 24 ( adoption among s'Gdras of Bengal )
it was said Lhat dattahoma was nob necessary among s'fidras and that the latter may be
performed through the intervention of & brihmanps. Vide also Ravji v. Lakshmibai 11
Bom. 381 at p. 393, .

3. Smarta is an o appellation of the great Bengal writer Reghunandana. The work
referred to is his Sambandhatattva. Harinithe is the author of a large digest on dharma-
g'Astra called Smrtisara. The text of Paris’ara and the Mayfkha thereon are quoted im
Atmaram v. Madhorao 6 All. 276 ( F'. B.) at p. 281, -

4. Midhava is the famous minister of the great Vijayanagars emperors Bukka and
Harihara, who wrote numerous works. The work here referred to is his commentary on
Paras'ara ( Vol. II, part 2 p. 20).

5. * Women and s'idras &e.' — Vide Manu IX. 18 and Baud, Dh. 8. IV. 5. 4. This rule
applies only where & woman performed a religionsact independently by herse}f. _Sh_e was, how-
ever, authorised along with her hushand to take part in vedic rites, Vide Jaimini VI.1.17.

6. The whole of this passage from Vasistha (exocept the last slitra) is translated in
Ganga Sahai v. Lekhraj 9 All 253 at p. 800. The passage from ‘man’...... to ' permission *
i8 quoted in Tujsi Ram v. Behari Lal 13 AlL 828 at p, 888 and 30 Cal, 365 at p, 972,
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owes his birth to his mother and father. ( Hence ) the mother and the
father have power to give, o sell or to abandon him. But one should nob
give or accept an only son'; for he saves a man ( from pud hell). A
woman should neither give nor receive a son ( in adoption ) unless wikh the
permisson of her husband.? One about to take a son in sdoption should,
after having invited his kinsmen, havinginformed the ruler® (of the intended
adoption ) and bhaving performed = homa in the middle of his house with
the vydhrits, take ( in adoption ) only him who is closely related and
who is a kinsman nob remote (in habitation and speech).* If a doubt arises
( as to the family and qualities of the person to be adopted ), he (the person
desirous cf adopting ) should treat one whose kinsmen are in & remote place
as if he were a 8%dra ; for it is declared (in the Brihmana works) that * by
means of one ( son, aurasa or adopted ) he ( the adopter ) saves many .'
If, after a son is taken (in adoption), an GUT&8A& son is born (ko the adopber),
he ( the adopted son ) shall be the recipient of a fourth share?. "

1.. ‘One......only gon '—In the printed Vasistha Dh. S.we read * for he is (required)
to continue the line of his ancestor’s in place of * for, he saves &e, *. This toxt was very much
discussed in several cases in connection with Jaimiri's rule that certain: texts containing
‘the statement of a reason are merely recommendatory. Vide Beni Prasad v. Hardai Bibi
14 All 57 (F. B.) at pp. 7273 and Radha Mohan v, Hardai bibi 21 All. 460 (P. C.)
at p. 487 for discussion of Jaimini, Jaimini’s rule is contained in what is called the
hetuvan--nigadddhikarana ( 1. 2. 26--30 ). Vide also 22 Mad. 338 ( P. C. ) at p. 425.

2. This text of Vas. has given rise to varying interpretations. According fo the
Dattaka-mImamsg, a widow cannot adopt at all as her husband's permission cannot be had
at the lime of adoption. Others hold that the widow can adopt, if the husband gave her
authority to adopt. The Madras decisions hold that the words * consent of the husband * are
only illustrative and a widow can adopt also with the consent of the sapindas of the husband.
The Mayiikha holds that a widow can adopt & son or give her son away even in the absence
of the husband’s consent provided he has not prohibited her from doing so. Vide for this

passage Tithoba v. Bapu 15 Bom. 110 at p, 181 ( where Mandlik's translation her father’ is
regarded as correct and relied upon ) and Rangubai v. Bhagirthibai I. L. R. 2 Bom. 877 at

p. 380, the Collector of Madura v. Mootoo 12 Moo. I. A. 897 at pp. 485--43G and Rajah
Venkatappa v. Rangae Rao 89 Mad. 772 at p. 775.

3. Vide Narhar Govind v. Narayan I. L. R. 1 Bom. GOT where it was held that
the sanction of Government to an adoption by a Kulkarni or his widow is not necessary
to give validity nor has Government any right to prohibit or otherwise intervene in such
an adoption. Vide also Balaji v. Datto 4 Bom. L+ R. 762 ( = 27 Bom. 75 ).

4. This has been interpreted in Bombay es meaning that he takes 11_' of what the
aurasa takes and not of the whole estate i. e, the adopted son takes 1 and the subsequently
torn aurasa son 4 . Vide Giriapa v. Ningapa 17 Bom. 100 at p.o 101 where this text is
quoted and also the remarks of the V. M. a litile later on about the Dvydmusyayana (ab p.
116 text ). Vide also Dhondo v. Appaji P. T, 1893 p. 6, Tukaram Mahadu v. Ramchandre
49 Bom.IG72=27 Bom. I.R.921 (where it is held that there is no distinetion in respect of the
ghare even among s'Gdras). In Bala Krishnayya v. Venkata Triambakam 43 Mad. 398 it
was held in a suit for partition bronght by the father and the aurasa son against the pre-
viously adopted son that the adopted son would get .{1;. , the father and aurasae son 4ths each.
But in Perrazu v. Subbaroyadu 48 1, A, 280 ( = 44 Mad. 656 ) the Privy Council held that
among 8'Gdras in Madras and Bengal an adopted son shares equally with an after-born aurass

son, a8 the Dattaka--candrika says. Vide Asita Mohon v, Nirods Mohon 20 C. W, N. 201.
*P. 118 (text ) . : ' .
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The permission of the husband, however, is ( required ) only for a
woman whose husband is alive, since it ( permission ) serves an evident (or
visible ) purpose; but in the oase of & widow, it ( adoption ) takes place
even without it ( i. e- without husband’s permission ) with the assent of the
father! and failing him with that of the jAd# ( kinsmen ). Hence it is that
YsjRavalkya ( 1. 85 ) lays down woman's dependence on her husband with
reference to a particular state alone (viz. during marriage and his life):

The father should guard the unmarried daunghter, the hushand when
she is married, ( her ) sons in her old age; fuiling them (sons), Sheir
kinsmen ( should guard & woman ) A womean has no independence ab
any time.

In the absence of him ( the husband ) or when, owing to old age and
the like, he is unable ( to protect her ) there is dependence (for her } also
on the sons and the rest. By KatyAyana also the sssent of the fubher, hus-
band and the like has been stated with referemce to particular states ( of
a womsn ) ¢

Whatever acts for the benefit ( of her soul ) after her death a woman

does without being permitted by the father, the husbhand or the son brings
no fruit to her.

Aurdhvadehikam (in Katyayana's text ) means * having referemce to
the other world '. Therefore that permission of the husband which follows ( as
o matter of course as & requisite) in a certain condition (viz. when he is living)
is merely re-iterated in this ( passage of Vasigtha ) and is not enjoined as &

new and positive injunction 2. Hence a widow has esuthority (to adopt )

1. The translation of Mandlik ‘her father', which Mr. Gharpure follows ( p. 79), is
not correct. The word ‘ father ' here must be taken to mean from the context ‘the father
of the husband ’ ( i. e. the widow's father-in-law ) and not her own father, The father of the
widow has nothing to do with the family and property of her husband. The ‘women by
marriage passes into the husband's goira and his jEatis become her jHEtis also. So jHatis
here mean her husband's kinsmen. J&&ti gonerally means agnatic relations; vide Manu
8.264, 9. 283 and Vishwasundura v. Somasundara 43 Mad. 876 at pp. 884--885 where the
meaning of sapinda and jhati in the matter of taking consent is discussed and it is held that
the latter word means agnates and that to an adoption by a widow her daughter’s son's
consent was unnecessary. In Kesar Singh v. The Sccretary of State for India 49 Mad. 652
( where the decision in 48 Mad. 876 was not approved of ) it was held that if no agnates
were left the consent of a bandhu might suffice. In Vithoba v. Bapu 15 Bom. 110 ( where
the adoption by a predeceased son’s widow with the permission of her father-in-law was
upheld though there was no consent of her brother-in-law ) Candy J. appears to quote (at
P. 181 ) Mandlik’s translation * the husband's permission......... ...no independence at any
time '’ with approval ( including the words ‘ her father’) but the decision shows that the
father in that case was the father of her husband ( and not her father ).

2. The words of Vasigtha ‘a woman should not give......... without the permission
of her husband * do not, according to N1l. prescriba a rule unknown from other sources ( i. e.
they do pot contain an apirvavidhi), but they: simply re-iterate (i.e. they are = mere
gnwvida ) what is well-known.
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oven without the permission of her husband %, :
Adurebandhavam ( in Vasigtha's passage above ) means ‘ & near sapis
pda as far as possible .  And even among nearer (sapindas), the brother's
son is the principal (adoptee), since Manu (9. 182) says :—
If among brothers sprung from the same (father) one has a son, Manu
has declared bhat on acoount of that son all hecome pudrins ( persons
having a son ).

1. The decisions of the Indian courts and of the Privy Council on the widow’s power
of adoption are numerous, but as they have no direct bearing on the text of the Mayfkha
they are passed over, It is important to note, however, a few Bombay decisions. In Ramji
v. Ghamau 6 Bom. 498 ( F, B.) it was held that a Hindu widow who haa not the family
estate vested in her and whose husband was not separated at the time of hig death 1s mot
competent to adopt & son to her husband without his authority' or the consent of his un-
divided coparceners. In Yadao v. Namdeo 48 1. A. 518 certain dieta of their Lordships (at
PP- 524~-526 ) of the Privy Council sssmed to cast doubts'on this Full Bench deoision, but
it was held that the Privy Council decision had not overruled the Full Bench decisisn in
6 Bom. 498 and that & widow in a joint family cannot adopt without the consent of
surviving coparceners ( vide Ishwar Dadu v. Gajabai 50 Box, 468 F, B.=28 Bam. L. R. 782 ).
But in Bhimabai v. Gurunathgauda 85 Bom. L. R, 200 ( P. C.) the Privy Council bag
very recently overruled the decisions in Ramjé v. Ghamen and Ishwar Dadu v. Gajabai
and has held that the widow of & coparcemer in a joint Hindu family in the Mahratta
country of the Bombay Presidency has power to make a valid adoption without either the
express authority of her husband or the consent of surviving coparceners, The Privy
Council relies on their earlier decision in Yadao v. Namdeo and refer to Mayiikha viz. the
words ‘the permission of the husband......Hence a widow has authority to adopt &c.)’ RanadeJ,
in 'Payapa v. dppanne I, L, R, 28 Bom. 327 stated the seitled rule as ‘It iz only the
widow of the last full owner who has the right to take a son in adoption to such owner and
that a person in whom the estate docs not vest cannot make a valid adoption, so as to
divest ( without their consent ) third persons in whom the estate has vested of their pro-
prietory rights ' (p. 829 ) and then specifies four exceptions to this rule. It is submitted
with great respect that the Privy Couneil decision is most unsatisfactory and does mot
correctly interprot the words of the Maytikha and the spirit underlying it. The Mayikhs
is hero explaining the words of Vasistha ‘anyatr&nuji&nad--bhariuh‘and is obviously
combatingdhe view of the Benares lawyers represented by Nanda Pandita ( vide p. 116 n,
2 above ) that a widow cannot adopt at all or without an authority from the husband. But
there is nothing to show that he establishes the propoeition that even a widow in a joint
Hindu family ean adopt not only without authority from her husband but also without the
authority of { and even against the wishes of ) her husband’s undivided father or brothers,
The noble Lords say * The Miyfikha and the Kaustubha which govern the Mahratta school
regard adoption by & widow as a religious duty which does not require the authority either
of the husband or of his kinsmen * { 35 Bom. L. R. 200 at p. 209 ). But this is entirely
wrong since the Mayfikha expresely says, (p.117 11. 4-5) in the case of & widow adoption takes
placa even without it ( i. e. husband’s permission ) with the assenc of the father and failing
him with that of the kinsmen.” The Privy Council ignore these wordsof the Mayiikhs
and also forget what Katyayana (quoted by the the Mayukha) expressly says about the widow
engaging in religious acts without permission. Vide Sidappa v. Ningangauda 16 Bom. Ls
R. 663 and Yeshvadabai v. Ramchandra 29 Bom. L, R. 1320, where Payappa's case has
been followed; but see Sangangaude v. Hanmantgauda 33 Bom. L. R. 1225 { where it was
held that if a person dies leaving hiswidow and a son and that son dies leaving a widow,
the power of the mother to adopt is at an end and cannot be revived even by the cousent
given by the son's widow } and Shivappa v, Rudrava 3¢ Bom. L. R, 589,
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The aboveis said in the Mitakgara!. It is proper to hold that this is the
purpose of this text, since any other purpose is impossible. Dursbdndhavam
(in Vasigtha) means ‘ one of another caste ’.

My* venerable father says that even one who is married or who has
had sons may be taken in adoption. And this is proper, since there is
nothing opposed ( to this view ).

As regards ( the verses of ) the Kalikapwrans ;

Oh king? that son, whose samskaras ( purificatory ceremonies ) up to
(i. e. including) e@dd ( tonsure ) bave been performed with the gofra
- ( famify name ) of his ( natural) father, does mnot (i.e. cannot )
attain the status of the (adopted) son of another. When the ceremonies of
cida, upanayana ( investiture with the sacred thread ) are performed
under bis own goira ( by the adoptive father ), the datéaka and the other
kinds (of sons) become (recognised as) sons in the adoptive family, otherwise
they are called dasa ( slave ). Oh king! after the fifth year ( from
birth ) the adopted sons and the rest cannot be ( recognised as ) sons.
Having taken ( in adoption ) one who is five years old one ( the adopter )
- should first perform the putresli3

1, The Mit. on Y&j. II. 182 after quoting Manu 9, 182 says that the text is meant
to forbid the adoption of another when it is possible to adopt a brother’s son and that the
text does not lay down that a brother's son is one's ‘own son for all purposes, as such an
hypothesis would be opposed to the rule laying' down that one’s widow, daughter and
daughter’s son sucosed before a brother's som.

2. This passage of the Kalikapuréna is quoted in Gangasahai v. Lekhraj 9 All. 253 at
p. 806, where also-ths two translations of Sutherland and Colebrooke (of this passage )
are set out and that of Sutherland approved. At p. 316 the comment of the Mayfikha
about the passage- bsing of doubtful authenticity is quoted and it is held that the authen-
ticity of the passage is extremoly doubtful (p. 818). In Rajo Mukund v. Shri Jugan.
nath 2 Patna 469 at p. 477 the passago of the Kalik@purdpa is roferred to and it is
held that a boy may bs adopted till his upanayana and that it does not matter if
the C#da@ ceremony is performed in the family of birth and that puirc$fi is omitted at
the time of adoption. Vide also Chandreshwar Prasad v. Bishechwar Pratup 5 Patna
777 at p. 844 ( where the passage of ithe Kalikipurina as to five years was held not
binding ).

3. These verses of the Kalikdpurana state four propositions, viz. (1) if all sarhskiras
from jatakarma to cid& ( i e. including ¢Gd& ) have bien performed in the family of the
birth, that boy cannot bs adopted in another family ; (2) if a boy's clidd and later
ceremonies arepariormed in the adoptive family he is fully an adopted son; (3) a boy over
five years of age cannot be adopted at all; (4 ) a boy up to five years ( but not more } whose
ctidd was performed in the family of birth may b2 adopted, provided the puiresti is per-
formed first before any other samskaras are performed in the family of adoption. The cfiga
was performed generally in the third year and the tufts on the head were kept according
to the praverus, Vide Manu II. 35, Lp, Gr. 8. VI, 16. 8, 67 and notes fo V. M.p. 187
According to Panini (II. 1. 13) & is used in the senso of exclusive limit (mary&dﬁ)
and inclusive limit ( abhividhi ). Vide notes to V. M. p. 188 for tho conflict if @ were
taken in the sense of marydda, Nil says that these verses apply, ifat all, to the adoption

* P, 114 ( text ).
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That passage refers to one who is not of the same goéra. In the
word ' dcdddantam ' ‘&' is used in the sense of ‘ inclusive limit ', sinoce
‘if it were taken in the sense of ' exclusive limit ° there would be conflict
with the verse ' when the ceremonies of ¢#dd and Upanayana &e.'
This text, however, should not be much relied upon, since it is not found in
two or three copies of the Kalikapurana.

The dattaka ( adopted ) son is moreover of two sorts, kevala (simple)
and dvyamusydyana ( the son of two fathers ). The former is one who
is given with out any condition, while the other is one who is given with the
condition ' this son belongs to us both '.!  Of these the former should per-
form the obsequial rites, sraddhas and the like of the adopter a.lone( and
not of the natural father ) To explain. The acceptance (the ceremony of)
adoption ) of a son requires s bh@vYa ( the goal to be accomplished ) to be

of a boy who is not of the sams gotra. His real view is that thes2 verses aro without
authority and probably spurious. In Dkarma v. Ramakrishna I. L. R.10 Bom. 80 it is
said (at p. 84) that Nilakantha's interpretation of the KalikGpurana passage as referring
to asagotra boy causes a difficulty, but 'it doss not, wo think, follow that because he
explains the text and comments upon it, he therefore adopts it’. At p. 88 the conclusion
reached is ‘ we must hold therefore that the adoption of a married asagoira brahmana is nok
prohibited by the Hindu Law in forcz in this presidency’, In Kalgauda v. Somappa 33 Bom.
669 =11 Bom. L. R. 797 (where a married Hindu having a son was given in adoption) it was
held that he alone passad into the adoptive family and that his son born bzfore adoption re-
mained for purposes of inheritance in his natural family. In Adviv. Fakirappe 42 Bom,
517 it was however held that a son who was in the womb when his father was adopted passed
into the adoptive family with his father. In Viraragave v. Ramalingz 9 Mad. 148 (F. B.)
it was held that (in South India) a brihmana of the sam: gotra may be adopted after
upanayana but bzfore marriage. Lingayya v. Chengalammal 48 Mad. 407 holds following
th1 Dattaka-candrikd that even a s'tidra cannot b2 adopted after his marriage.

1. Some writers ( such as Mandlik, Hindu Iaw p. 503 ) werc of opinion that the
dvyamusyayana form had become obsolete. But decisions of courts hold otherwiss. In
Basava v. Lingangauda 19 Borm. 428 at p. 467 Jarline J. was not ineclind to hold that
ths dvyamusyayana son was obsolete in this age in the southern parts of the Bombay
Presidency. In Srimati Uma Deyi v. Gokoolanund 5 1. A. 40 ( = 3 Cal. 587 ) this form
was recognised and it was said (at p. 51 ) ‘ to constitute a dvyimusiyana ithere must be
special agreement bstween the two fathers', In Chenave v. Busangavda 21 Bom. 105 it
was held that the practice is prevalent among Lingayats. In Vasudevan v. Sccretary
of State 11 Mad. 157 it was held that on the Malbar Coast among the Nambudrl
bréhmanas the dvyamusyayana is the ordinary form of adoption. The power of adop-
ting in this form is not confined to brothers but may ba cxerised by their widows
{ vide Krishna v. Paramashri 25 Bom. 587 = 3 Bom. L. R. 78 ). In Laazmipatirao v.

‘enkatesh 41 Bom. 815 ( = 19Bom. L. R. 23 ) 1tis said that whether it is a brother’s son
or any one elsc that is adopted an express stipulation that the boy is to ba the son of both
is necessary ( at p. 33¢ the passage of tho Mayfkha is quoted ). Vide also Huchrao .
Bhimarao 42 Bom. 277 ( = 20 Bom. L. R. 161 ). In Behari Lal v. Shib Lul 26 All. 473
the natural mother of the dvyamusyayana son was preferred as an heir to a bandhu of
the adoptivo father. In Basappa v. Gurulingawa 85 Bom. L. R. 75 it was held that on
the death of an unmarried dvyEmusyayana adopted son his adoptive mother and natura}
mother both inherited as heiresses,
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stated and ( therefore ) in the pussages prescribing that ( the adoption of a
gon ) such as ' one about to take a son in adopbion * &e ( Vasigtha Dh. S.
15. 6 ), the son is stated to be the bhavya' by the word ° putram ' being
used in the accusative case. Andit is nob possible ( in the case of adoption)
to cause a son to be in the same sense in which a male child is born.
Thercfore by the word ‘putra’ (in Vasigtha's text and similar ones
on adoption ) all the purposes served by a son are to be figuratively under-
stood and the adrsta ( the unseen result ) that wurges one to perfoim thak
( act of adoption ) must be accepted as the bAdvya ( in the passages laying
down adoption ). Therefore ( on the adoption tuking place ) those actions™
which spring from such special relationship as that of father and son take
place in the adopter’s family ( so far as the adopted boy is concerned )
Therefore is it that Manu (9. 142 ) says :*

1., Bhavye liternlly means * what is to be made to oxist or whatis to be cansed to bes’
A wo say ‘yagena svargam bhavayet' (one should cause svarga to be by means of sacrifico),
whero the goal to be accomplished ( svargam ) is put in the objective case, 5o in Vasistha's
text pulram is in the objective case and is tho bAGvye of the rite of adoption. But the
boy 'to be adopted already exists, he is not to be brought into existence literally. Honce
the word ‘ putram ’ is to be teken in a figurative sense as indicaling all the purposes served
by a gon (i, e. paying off a febt, frecdom from pwé hell &e. ). When we cannot take the
expressed or literal sense ( s’akya or vdcya scnse), lak3ya sensc is to be taken. Therefore
what is meant is ‘ by the eeremony of adopting a son one should accomplish tho adrista (the
unseen results ) to be sceured by means of a son ', The promise of heaven in the Vedic texts
prompts a man to perform a gacrifice and so the latter is said to be the prayejaka (what in-
cites or prompis to an act )» Similarly the adpsta brought about by the adoption of a son
is the dhiuvya and tho prayojaka of the cercmony of adoption, Vide motes fo V. M«
pp. 188--189,

2. Manu IX, 142 and Nilakantha's explanations of pinda and svadhd are quoted in
LZaillubhai v. Mankorcbai I, L R. 2 Bom. 388 at p. 424 and at pp. 425--426 it is proved by
quotations from the SamskAramaytukha that Nilakantha accapted VijiiBues'vara’s explanation
of the word sapinda. In Sri Rajah Venkate Narasimha v, Sri Iajah Langayye 29 Mads
487 at p. 449 the words of the Maytkha from * therefore is it that Manu says’ up to ‘eco--
extensive with tho two’ are quoted and it is said ‘ we do not think that therc is anything
in these passages which necessarily carries with it the idea that the adopted son is divested
of property which is his own absolutely at the time of adoption’, In Dafiafreya v. Govind
40 Bom. 429 ( where a person in whom property had become vested as the sole surviving
male in the family was given in adoption into another inmily ) it was held, dissenting from
22 Mad, 487, that & person on adoption lost all rights to the property of his natural family
that had alrcady become vested in him before adoption. At p. 433 the vorso of Manu is
translated and it is said ( at p. 434 ) ‘ thexo is no room for the distinction that the prohibition
against taking is eonfind to the inheritance aftor the adoption and docs not extend to what
is already inherited beforc adoption............Fhe words are wide onough to inelude tho estate
vested in him at the timo of his adoption, provided if is tho estato of his matural father) It
is submitted with groat respect that this Bombay decision is wrong and is opposed to two
Mimimsa rules of intorprotation, viz: about vadkyabheda and about bhiia (already cxisting
things or facts) and bhavyu (future things or stato of faets). Yide above ps 1121 1 and p.121% 2
for the laiter maxim and pp. 87, 88 of my *Bricf Skotch of the P@rva-mimamsa system '
for an exposition of how theso faults are committed by the Bombay decision. In 23 Mady

* P. 115 ( text ),

V.M. 16



5.

: Z - 8. IV. 8, 2i-4
129 VYAVAHARAMAYUKHA M. p. 59 1L 1017

The son given shall nob have ( share ) the family name ( gofra) and’
- the wealth ( 7iktha ) of his natural father; the pinda ( the cake offered
to deceased ancestors ) follows the family name and the wealth; of him
who gives ( his son in adoption ) the 8vadhd ( the obsequies ) cease (so°

- far as that son is éoncerned ).

Gotrarikthanugah (in Manu ) means ‘ that follows the golva and
riktha ( estate ) ' i. e. it is generally co-existent with the two ( gotre and
riktha ). Datirima ( in Manu ) means the simple ( kevala ) adopted son,
since it will he stated later ‘on that in the case cf the dvydmusydyans
the family name ( go#rG  of the natural futher ) and the rest do persisl

437 at p. 449 one of the Mimamsh doctrines appears to be tacitly employed. The Bombay
decision in Mahableshwar v. Subramanya 47 Bom. 542 { = 25 Bom. L. R. 274 ) seems to be
opposed in principle to the decision in 40 Bom. 423, In 47 Bom. 542 where a father and his
four sons partitioned family property and then one of the sons was given in adoption to- ap-
other person, it was held that the son so adopted was not divested by the adoption of the pro-
perty he took on partition. In Shyamcharan v. Shricharan 56 Cal. 1135 it was held following
929 Mad. 437 that a man who had inherited property from the family of birth was not divest
ed of it on being subsequenily adopted by another man. In Manikbat v. Gokuldas 49 Bom. 520
=17 Bom. L. R. 414 ) it was held that where a parson, who is the sole surviving coparcenerin
his natural family and has a daughter then living, is adopted into another family, his estate in
his nutlural family vests in his danghter on his adoption, This case refers to both 40 Bom. 423
and 47 Bom, 512 with approval. Tt is extremely difficult to reconcile the three Bombay cases.
In Rughu Jtaj Chundra v. Subhadra Kunwar 55 1. A.189 at p.148 the case in 40 Bom. 429
is apparently cited with approval,but ina different connection. Vide 56 Cal.1135 atp. 1130,
" In the very recent case of Dai Hesarba v. Shivsangji 34 Bom. L. R. 1832 Patkar J in an
claborate judgment holds that 40 Bom. 423 was correctly decided and follows it. At p.
1840 the verse of Manu is quoted and translated ( the reading ‘na haret’ being accepted as
mcaning * shall not tuke ' ), at pp. 1841-42 the gloss of the Mayfikha on thab verse is quoted
and on p- 1342 the conclusion is reached that ‘ the goéra so ( i. e. by birth ) vested in the son
ceascs after the son is given in adoption....Fhe gotra and rikiha ( the estate ) are inextricably
joined together in a drandva compound and it would follow logically as well as grammati-
cally that the adopted son must losc both together and cannot lose the former and keep the
lattor’. The learned judge docs not however meet the two objections based on the Mimamss
stated above, nor does be correefly understand the Maytkha, The Maytkha does not make
a sweeping assertion that all connection of the son given in adoption with the family of birth
ceases. All that the Maytkha says is that the verse of Manu is not to be taken literaly, but
that it indicates the cessation of 21l those conscquences that are due to connection with the
winda in the case of the natural fother and tho rest, The Maytkha does not expressly eay
anything about the cessation of proporty already taken, nor about the cessation of the gotra for
purposes other than the pinda. Asa matter of fact the gofra of the natural family has to be
considered even after the adoption of a boy in another gotra for purposes of marriage. The
same learned judge in another case observes ‘the simple adopted son is not competent to
marry within the prohibitied degrees cither in the natural family or in the adoptive family,
TFhe supiyda relationship therefore is recognised in both the families for the purposc of prohi*
bition of marringe’ Buseppa v. Gurulingnwa 35 Bom. L. R. 75 at p. 80, Thus there is no
total und absolute cessation of gotra on adoption for all purposcs, hut only for thosc purposes
in which {he pinds (rice-ball ) enters. Tf that is so as to gotre, there is no reason why in the

case of riktfia also there is nol to be a qualified cessation, viz. as to inheritance falling i
after adoption,
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( even after adoption ), P inda (in Manu ) means, according to Medhse
_tithi, Kullika and others, #v@ddha and the rites after death. Others say
that Pinda means the sapinda relationship and svadkd means obse
quial ribes, g'15ddha and the like. Really speaking, just as in the text ‘one who
has male issue and-whose hair are black may consecrate the sacred fire * a
particular stage of life ( age ) is indicated ( and the words are not to be
taken literally ) or just as in the passage ‘he ( the priest ) measures half
outside and half inside the vedi ( altar ) * a certain region ( for planting the
sacrificial post ) is indicated, similarly * here also (in Manu 9. 142 ) the
words gotra, rikiha, pinda and svadha@ indicate all consequences what-
ever in relation to the natursl father and the rest that are brought about by
( their ) connection with the pinda and this passage conveys ( by those
words ) the cessation of all those ( consequences ). From this follows also
the cessation of the relation ( of the boy given in adoption ) to his full
brothers, paternal uncle and the rest. Therefore? also the son born of
the kevala datlaka ( simple adopted son ) should perform the 8apindi-
karano, the parvanas'rdddha and the like rites of his father ( who was
adopted ) in conjunction with the adopter alone ( and not with the natural
father ). Similarly his son also ( i. e. the grandson of the adopted man )2

1. The passage of the Maytikha from this place to the words * paternal unecle and the
rest ' is quoted in Laxmipatirao v. Venkatesh 41 Bom. 815 at p. 830 for the proposition that
the connection of the adopted boy with the natural family is severed except for marriage up
‘to certnin degrecs, In Padma Coomari v. Court of Wards 8. 1. A, 229 at p. 246 it was held
that an adopted son succeeds lineally as well as collaterally and in Kali Komul v. Umashan-
kar 101. A, 138 it was held that an adopted son succeeds to the brother of his adoptive
mother ; vide Datfairaya v. Gangabai 46 Bom. 541 for a similar proposition. Butin Bhau-
saheb v, Ramgauda 25 Bom. L. R, 813 it was held that a person who is adopted into another
family cannot suceeed to the property of his maternal grandfather in his natural family.

2. This sentence is quoted in 11 Bom. In. R. 797 at p. 803 (=33 Bom. 669).

8. Nilakantha doos not approve of the literal and forced interpretations of pinda and
svadha given by others. Ntlakantha as is often the case cites two illustrations from the
Piirvamimamsi., Consecration of sacred fires is enjoined in such Vedio passagesas ‘a
brabmana should consecrate fires in spring &o. ' There is the passage ‘ one who has had
sons and who has black hair &e,* As consecration of fires hag already been ordained, this
passage only prescribes some detail about it. 1If the passage be construed literally as laying
down both conditions { having sons and having black hair ), there would be two vidhis in one
sentence (i.e. thore would be vakya-bkeda) which is a blemish ( vide above p. 121%. 2). A man
.may have: no son till his hair turns grey and then he cannot consecrato fires if the literal

. sense were taken. So by laksani ( by indieation ) all that the two words mean is that
.vigorous manhood is the time for consecration of fires ( i. o. one must not bs a mere youth
nor old ). TLaksans, which is only a fault ( if any ) of words is to be preferred to vikya-
:bheda whioh is a fault of sentence. Similarly the words ‘ he measures half inside &e. * are
.not to be taken literally, but only as indicating the region where the post is to be planted.
.Vide Jeimini IIT. 7. 18--14 and notes to V.M. pp.190-191. So in Manu's verse the
words pinda, svadh& and the rest are not to be‘taken literally. There is on adoption not
only saverancs from the natural father as.regards goire, estate, pinda, but there is a
gaverayos: for all pyrposes with the natural father’s family. §'r&@ddhas are subdivided in
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After starting the topic of dvydmusydyanas ( sons of two fathers )
with the words ¢ Now if sons, whether adopted, purchased or bhorn of appo-
inted daughters ( puérikd ), become devoid of Pravara (i, e. lose the pra-
vara and therefore the goéra they had by birth ) on account of their being
accepbed by another  as his ), they become dvyamusyanas ', as to what Ka-
tyayana ( then ) says ! ¢ it they ( those who take datéaka &c.) have no issue
born of their wives, then these (sons, daftaka, purchased, putrikaputra)
shall take the estate and offer pinda to them up to three ancestors: and it
hoth ( the person taking and the person giving) have no issue, they (the
dattaka, the purchased, the putrikaputra &c.) shall offer ( pinda ) to both;
in one and the same 873ddka he (the son adopted, purchased &e.) should
repeat both the giver and the taker, after having separately intended ( the
same pinda for both ), up to the third ancestor ', that has reference to the
dvyamusyayana ( and nob to the simple adopted son), since™ the opening
words are ‘they become dvyamusyayanas'. Therefore the dvyamusya-
yana, when the natural father or the adoptive father has no other son, should
offer the pinda to him and take the estate, but not when another son exists;
when, however, both { the natural father and the adoptive father ) have
awurass ( legitimate ) sons, he ( the dvyAmusy&yana ) should give pinda
to none ( of the two fathers ) and should take a fourth part of the shars
that belongs to the GUr@8G son of the adopber, since Vasigtha ( 15.9 )
says ' if after o son is taken in adoption, an Gwrasa ( son of the body ) be
born, he ( the adopted son ) shall be the recipient of & fourth share’ and
since Katy&yana says !

various ways. One division is into pdrrene and ekoddisfe, Parvana s'raddha isone thab
is offered on & parvam i. e, on amavasya ( new moon ), full moon &c. It is performed with
special regard te three paternal ancestors with whom are nssociated the wives of the
three paternal ancestors and the three male ancestors of one’s mother and their
wives also are invoked in "this g’raddha, The ekoddists is performed for a single
person. Sapindtkarana is a rite performed for a deceased person at the cnd of a year from
death or on the 12th day from death, wheroby from boing a preie he is raised to the
position of & pitr and shares the rice cakes along with the ancestors. The son of the
kevala dattaka, according to Nilakantha, is to offer in the parvana &o. pindas to his father, the
adopted man, to the adopter alone ( as his grandfather ) and to the adopter’s father, bub
not to the natural father ( of the adoptor ) and the latter’s father. Similarly the grandson of
the kevaladattaka offers pindas bo his father ( son'of the man adopted ), his grandfather
(the man adopted ). and to his great-grandfather ( the person adopting ), but not to
the natural father of the man adopted, though the latter also is in a way a great-grandiather,
1. This passago is variously read by Haradatta, Bhattoji and others. When offoring.
one pinda, the dvyimusyzayana was tointend it both for the giver and the adopter whose names
he was to ropeat, tho second for the father of the giver and of the adopter and so on.
According to some writers two pindas were to 'be offered to the giver and tho adopter
separately, two to their fathers and two to their grandfathers. Vide notes to V. M. pp. 193-194.
In a well-known verse, several means for arriving at the correct purport of a passage are
1aid down, viz. upakrama (oponing words ) and upasamhara ( concluding words ),
abhyasa { reiteration ), apZrvatd, phale, arthavida and upapatli, Nilakantha here rolies

on the first means { upakrama ).
* P. 116 ( text ).
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If an Gur®%8e son be born, the ( other kinds of ) sons take the {fourth
rhare, provided they belong to the same caste; bubt those ( secondary
sons ) who do not belong to the same ceste ( as that of their father ) are
entitled to food and raiment ( alone ).

, The reading of the Kalpatarn is ‘ take the third share '. VijHiane«
5 vara says 1 that * sovarndh ( in the verse of Katydyana ) means ' the
ksetrajo, the datlaka and the like '. When both ( the adopter and the
giver of the dvyamusyiyana ) have no ( other ) son, he ( the dvyamugya-
yana ) should perform a single sraddha only for both ( giver and adopber )
i1’1 the manner already declared above in the words ‘in one and the samse
s1addha &e. *  As to what Karsnajini { quoted ) in Hemadri says:®

Whoever may be the members belonging to the respective families of
the fathers ( nabural and adoptive ), the adopted sons and the rest should
perform their conjunction ( 8apindikarana ) on their death with the
piire in the respective families ( of birth'or adoption ). The sons of
them ( of the dattaka and the resk ) should perform ( the sapindikarana

1, 'The Mit. on Y&j. II. 132 gives this explanation of savarpdh and explaing asavarnah
ag * kanlna, gAdhaja, sahodha, and paunarbhava.’

2. These vorses have been variously explained by Kamalikars, Hemddri and others,
Vido notes to V. M. pp. 194--197 for datailed explanstion. The sapindikarana of a deconsed
person is always made with veference to his three immediato paternal ‘ancestors. If a
person dies in the nabural father's or adoptive father's family of the dettake and he has
to perform the sapindikarana of that man then he ( the datiaka ) should associate the
deceased with the latter's three ancestors. If the datfeka is himself dead, his sapindikarans
has to be performed by his son with the three ancestors of the dattaks, fnther, grandfather
and great-grandfathor. But he had two fathers ( natural and adoptive ), So in the place
of the fathor of the dattaka, two names ( of the natural and adoptive fathers ) are to be
repaated when offering the pinda for tho father of the dabiaka. If the grandson of the dattaka
has to perform the sapindana of his own father (1i. e.of the son of the dattaka ), then the
dnttaka will be the father of the deceased and the grandfather of the deceased would be the
natural and adoptive fathers of the daftaka. Nilakantha says thab it is only the natural
fnther of the dattaka whose name is to be taken as the grandfather ( when the deceased is
the son of tho dattaka)., When it is the great-grand-son of the daffaka who has to
perform the sapindana of his deceased father (i.e. of the grandson of the dattaka ), the
father of the deceased is the son of the datteka, the grandfather is the daffaka himself
and the natural and adoptive fathers of the dattaka occupy tho place of great-grandfather,
The quoestion is whether +in the sapindana of the grandson of the daifake by the great-
grandson, both names are to be repeated with referonce to the pinda for the
groat-grandfather. The answer is that there is an option, viz. the name of the natural
father of tho daffake must be taken as the great-grandfather of the deceased grandson
of tho dattaka, but the name of the adoptive father of the dattaka may or may not be taken
with reforence to the pinda for the great-grandfather. The words ‘esh tripaurusi’ are
capable of several meanings. According: to * Nilakantha they seem to mean that tho
relationship duo to pinde extonds only up fo three generations i, e. the adopted son, his
son and grandson are conneoted with tho adoptor by pinda rclation, but the great-
geand-son of the adopted parson is nob so connected with the adoptivo father,
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of the dattaka ) with two (nabural and adoptive fathers), while the grand.
sons of them ( of the dattaka and the rest ) should perform ( the sapingi.
karana of their father, the son of the dattaka } together with one (i, s,
the dattake ). As regards the fourth generation ( i. e. the great-grand
son of the dattaka ), there is an option. Therefore this Pinda relation
ship extends fo three generations only.  *On days ( such as new moon )
common ( to all deceased ancestors for performing ¢'raddha, ) there is no
distinction as regards members of the groups ( of the dead on the natural
{ather's side or the adoptive father's side ), but on the day of the
anniversary of death they ( the datfaka and the rest ) should perform
according to the prescribed rules the s'raddha with reference to one
( deceased person ) only.

that also has the same import as the text of KatyAyana ( discussed
above ). The meaning is as follows. The dvydmusydysna asdopted son
and the like should perform the sapindikarana of persons dying in the
families of their natural father and their adoptive father with members of
their own group, viz. their fathers and the rest; but the sons of the adopted
son and the like should perform ( the sapindlka.ra.ga.) of the latter in cone

_juction with both the natural and adoptive fathers, The grandsons of them

( of the dabtaka &e. ) also ( should join ) their { deceased ) father with the
dattaka, who is their grandfather and with the natural father of the dattaka
( who is their ) great-grandfather. Caturthe puruss ( as to the fourth
generation ) means ' as regards the great-grandson of the dabtaka ',
Chandah means ° volition °, (The meaning is that ) the great-grandson
of the dattaka performing the sapindana of his own father i. e. grandson of
the dattaka may repeat the name of the adoptive father or not, but he must
repeat (or invoke) the name of the natural father (of the datlaks). At the
new moon and other times that are &G7hdrana ( common, i- e. when one
may perform a s'raddha for all ancestors &e. ) sraddha should be offered to
members of the families of the natural and adoptive fathers, while on the
day of the anniversary of death a sraddha called ekoddists should be per-
formed with reference to one ( deccased ) person only.

Some, howevor, say that there is no such thing as a kevaladatiaka
(a simple adopted son), because there is no text containing a positive injunction

- about him, and further that, since there is no text positively prescribing the

condition * this son helongs to us both ', a son taken ( in adoption ) even
without such a condition is still a dvydmusydyana and that by him
two sraddhas or one sraddba intended for both the natural and adoptive
fathers should be performed on the day of the new moon and the like,
while the son of him ( of the adopted man ) should perform the 3“?"1’"9”'
karana and the parvana-s'rdddha and the vest for the adopted man

.('when dead ) in conjunction with both the nabural and the adoptive fathers

* P.117 ( text)
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and that the same holds good with reference to the son of that ( son of the
dattaka ). This requires consideration ( i. e. this is not quite correct ).
Although the kevaladatiaka' has not been mentioned anywhere ecxpressly.
by that very word, yet he ( the kevaladabtaka ) does follow ( is established
as a separate entiﬁy) by implication from the fact that the text of Manu ( 9.
142 ) already mentioned declares the cessation of all connection ( of the son
given in adoption ) with the natural father and others and that this ( cessa-
tion of all cennection ) is wanting in the case of the dvy@musyyana.
Moreover, the text of Gautama (Dr. S. 4.3 ) (one should marry a
person who is) ‘ beyond the seventh from out of the relations of the father
and of the actual procreator and beyond the fifth from out of the relations
of the mother' lays down a prohibition of marriage up to the seventh degree
in the family of the procreator, which { prohibition ) would be superfiuous
as regards the dvyamusyayana, since in him there does exist ( according to
all writers ) sapinda relationship ( with the proereator ). Hence in order
to give this { passage of Gautema ) its full meaning (or purpose ) the
( existence of the ) kevaladattaka (as separate from dvydmusyd-
yana ) must be admitted, since as regards him the cessation of the sapinda
relationship is declared ( in the text of Manu ). And moreover there is &
conflict between the following ( verse ) from the Pravarddhydya®;

1. The passago from this line to the sitra of Gautama and the comment thereon
is referred to in Ramangauda v. Shivafi (1876) P.J. p. 78 for the proposition that the
marriage of a brahmana with his sister’s daughter is void on the ground of sapipda-ship
in the absence of special custom,

2. N1l is quite right here. His argument is that when Munu spéaks of complete
cessation of connection with the natural father he is speaking of a kevala dattaka, though he
does not usevthat word, sincs all toxts are agreed that as regards the dvy@mugydyarae there is
no such complete cessation.

Gautama's siitra is similar to what Yaj. (1. 53) and Manu (8. 5) say ; Gautama, however
introduces the word *bijinal’ after the word * pity-bandhubhyah’. In ancient times there
were several secondary sons, such as kSehraja, pulrik@putra &e. TFherefore it was possible
to find that onc person was in law the father of a person, while the actual progenitor was ans
obher, as e. g. in the case of niyoge, the son born of s woman belonged to her husband, while
the actual proereator ( b7jin ) might have been the hushand’s brother, or sagoira or some one
else, Therefore Gautama laid down that prohibition on the ground of sapipda rolationship in
marriages oxtonded up to seven degrees on the legal father's side as well as on the procreator’s
side. Itis however not easy to sce how this sitra helps Nil, in establishing the existence
of kevala dattaka. Gautama is not Jaying down here a new rule unknown from another source,
He simply summarises the rules deducible from the practices of the &isfas of his day and
therefore this sGtra must be regarded as a mere reiteration, just as his stira about ownership
was held by N1l to be a mere reiteration of what was well-known,

8. Iu the S’'rauta siitras thero is a chapter on pravaras. Whence this verse is quoted
it is difficult to sny. A man cannot marry a 'girl born of the same gofra as his. Somo
gofras have only one pravara, somo have three and somo have five pravaras. The gotras
may bo different, but one or more pravaras may be common to two gofras. A man can-
tiof marry a girl whose father's pravare is tho same as his, Pravards arc thoso saged
Whoge names aro invoked by the sacrificer at the tima of seleeting pricsts at a sacrifice or

*P, 118 ( text ),
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those who are dvydmusyadyanas such as those adopted or bought
eannot marry in both goiras just as in the case of S'aunga-Sais'iri.

which declares that the dvyamusyiyana has both g0i7as and the verse
of Manu ( 9. 142 ) which declares (in the case of the adopted son) the cessa-
tion of the gobra of the natural father; this conflict can be removed only
by (postulating) & distinction (of dattaka) into kevala ( datiaka ) and dvya-
mugyayana. For these ( three ) reasons the ( existence of the ) kevaladaticka
also is established.

It is for this reason (i. e. on account of the distinetion between kevala-
dailaka and dvydmugydyana ) that, after declaring on the strength of the
text of Manu the cessation of sapinda relationship between Arjuna, the
son of Kunti who was given as an adopted daughter to Kuntibhoja by 8'drs,
and Subhadia, a daughber of Vasudeva son of S'Gra, and after declaring that
this passage of Gautamna ( 4. 8 ) is merely concerned with the prohibition
(in marriage ) of even a girl born in the line of (8anidna ) the pro-
ereator, and after raising the doubt that Subhadra was not fit to be
married by Arjuns, Bhatta Somes'vara puts forward the explanation
( refuting the doubt ), viz. the assumption of & distant relationship, which
( explanation ) was offered in the Vartika! ( viz. the Tantravirtika of

they ate, according to others, the ancestors of the founders of each gotra. 8§'ais’iris are o
sub-division of the Katas, who are a branch of the Vis'vamitra gotra, whilo the Srungas
are o subdivision of the Bharadvaja gotra. On the wife of a S'aunga a §'ajsriri begot a
son by niyoge. The descendants of the son so begotten came to be called S’aunga-Srais‘iria
and they could not marry in both gotras viz. Bharadvaja and Vis'vamitra. Vide notes
to V. M. p. 139, The argument of Nilakantha is that the confliel belween the verso from
the pravarddhyiye and that of Manu leads to the inferenmce that they ‘refer to distinet
kinds of dultaka (i. e, there is a visayavyavasths ) viz. dvyamusyiyana and kevala.

1. Mandlik(p.62) in his translation makes a messof this somewhat difficult and invols
ved passage., He had apparently no elue to what the Vartika was and what Somes’ varn said,
His translation ‘by an explanatian founded on a Vartika text that there was no relationship
( batwoen Arjuna and Subbadrd ) after the adoption ' isabsurd. Mr. Gharpuro ( p. 86 )
follows him almost word for word. The Vartika is the _Tantravartika of Kumirila and
Bhatla Somes'vara is the author of a learned commentary on the Tantravarlika, ecalled
Nygyasudhd (or Répaka ), The Tantravartika enters into an claborate discussion { pp:
128--188 ) about the lapses from good conduct attribuied to ancient sages and epid
heroes. The charge brought against Vasudeva ( Kispa) and Arjuna is that they
married their own maternal uncle’s daughters, Rukmini and Subhadr respectively,
which is forbidden. From ancient times there was a conflict of views s to marrying one's
matcroal unecle’s daughter, Baudb@iyana ( Dh. S. I.1, 17--94) says that this was
Practised by the southerners and condemns it himself. But some southern writers like
Midhave and the author of the Smpticandrikd defend ihe practics. S'ura had a son
Yasudeva and a daughter Prtha, He gave Prthi in adoption to his patornal aunt's son
Xuntibhoja ( Mah&bharata Adi. 111. 1-8), The eon of Prtha (or Kuntr} was Arjuna.
Subhadri is spokon of as the daughter of Vasudeva and sister of Vasudova ( Krspa e
Vide Adiparva 219, 17--18, Arjuna married Subhadrd, who was thus his maternal uncle’s
daughter if the texts are tobetaken literally. Buta maternal uncle's daughter is a very
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Kumarila ) As to what a writer says ' Somes'vara on the strength of Gau-
tama’s text declared that Kunti had sapinda relationship for seven genera-
tions in the family of S'tira also ’, that remark arises from not ( carefully )
studying the work ( of Somes'vara ). For, he (Somes'vars), having first refer-
red to the cessation of sapinda relationship (on the strength of Manu),
spoke of the text of Gautama as meant to prohibit ( marriage ) in the family
of the progenitor, but not as conveying that there was sapinda relationship
( of the adopted for seven generations in the family of birth ).

Thus the two kinds { of adopted sons ), kevale and dvydmugydyana,
being established, the condition also ¢ this belongs to us both, * is established
(in the case of the dvydmusydyanra ), since it has an evident ( visible )
purpose, viz. that the adopter may know that he ( the son taken ) is the son of
two fathers.

*And the simple adopted son ( kevala datiaka ) has sapinda relation-
ship for seven generations in the family of the adoptive father ( palaka-
27’5!?‘) and for five generations in the ( adoptive ) mother's family.

near sapinda ( being third from the common ancestor ), Vide Yaj, I. 52--53, The
answer of the Tantravartika is that Subhadrd was not a real sister of Vasudeva, but only
his cousin, such as a maternal aunt'd daughter. In popular language such a female
cousin is called sister and Somes'vara notes that among the L&fas ( people of southern
Gujarat ) that was the case in his day. Thisassumption of *a distant relationship in
Subbadrd to Vasudeva ( sambandha-—~vyavadhana-kalpans ) is the cxplanation that
Kumarila offers as against the chargs that Arjuna married his maternal uncle’s
(Vasudeva’s} daughter. Not being the real sister of Vasudeva, she was not the
daughter of Vasudeva, Somo urged that Kunti being given in adoption, thore was cessation
of her relationship with the family of her natural father B'lira and his son Vasudeva
according to Menu ( 9, 142 ) and so her son Arjuna could very well marry Subhadrd even
if she was the real sister of Vasudeva and tho daughter of Vasudeva and there was no
necessity to assume that she wasa cousin only. This view of some quotad by Somes’vara is
referred to by Nil. in tho words® after declaring tho cissation...son of S'Grs’. This view is
met by the argument that, though Prtha was adopted by Kuntibhoja, still thero is an express
prohibition in the text of Gautama( 48 ) about marrying one withio seven degrees in the lino
of the procreator ( S'Gra, the natural father of Prtha here ) and so if Subhadrad were really
the daughter of Vasudeva, she would be ¥Fjasantdnaji with refercnco to P'rtha's son and
would be ineligible for marriage (aparineya) with Arjuna, Allthisis compressed in the words
‘atter declaring ...and after raising the doubt...by Arjuna.’ All this discussion ‘serves
the purposo of establishing that there are two kinds of dattaka, kevala and dvyamusydyans.
Prthi was kevala duttaka and so it could be urged that there was cessation of sapinde relg:
tionship. The words of Gautama simply prohibit in express terms a marriage with one born
within certain degrecs from the progenitor ( but they do not positivgly say anything about
sapinda relationship ). Somes’vara himsclf held the view that Subhadid was only a cousin
of Viisudeva ( i.e. he assumed with Kumarila that there was sambhandhavyavadhiing ) and,
50 Arjuns was not guilty of marrying a maternal uncle’s daughter. Vide notes to V. M.
PP. 199301 where the relevant passages from Kumarila and Somes’ vara are quoted,
* P. 113 ( text ),
v. M. 17 .
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As regards what Vrddha'-Gautama says :—

. Those sons, viz. the da#iaka, the son purchased and the hke that wers
made so with the adopber's got'ra, become members of the §oira ( of the
adopter) by the rites (of adoption), but sapinda relationship (between the

" adopter and the adopted ) is not prescribed (as arising fromthe rites)

and as to what Brban—Manu says :—

Sons given, purchased and the like ha,ve sapinda relationship with
" their natural father to the fifth and seventh ? degrees, but they take bha
gobra of their adoptive father,

a8 regards also what Narada says:—

Sons ( secondary ) are brought- up in the- respective goiras (of the
a.dopbwe fathers ) just like (logitimate ) sons for religious purposes
they ave intended to participate in ‘the share ( of properby ) and in the
funeral cake only, 8 )

all these texts are without any authority * (1 e« they are spurious or apo
eryphal ). Even if they be authoritative, they serve the purpose of propound-
ing thet the dvyamusydyans has no sapinda relationship for seven-gene-
rations in the family of the adoptive father, since as regards the slmple adop-
ted son ( kévala—datiaka ) sapinda relationship for seven generations in “the
adoptive father's family has been declared by the text of - Gautama (Dh.
8. 4. 3) cited above and since by the text of Manu (9. 142) the cessation
of sapinda relationship in the natural father's family has been declared.

As regards the dickum of a respectable author in the SEpindyanirnays

a. boy ( glven in adoption ) whose ¥panayans and other purificatory cere-

monies ( 8amskdras ) were performed with the gotra of the natural father®
‘has sapmgia relationship in the natural father's family for seven and five ge
nerations on the father's side and on the mother’s side ( respectively ) and in
the family of the adoptive father for three generations, since in the adoptive
father there is  in such a case ) ahsence of the status of being the procreator
and of the status of being the author of investing with the sacred thread,

‘which ( two positions ) bring about the status of being a Pilr ( father ) °; while

1. This passage of Vrddha-Gautama (and Mandlik's translation) is referred toin Valubai
v, Govind 1 Bom. L, R, 770 at p. 774 and the argament that‘gotratd’ meant ‘ state of
lineage ' was not accepted. The words * svagotrena krt& yo' may also mean* who woro
adopted being of the same gotra ( in their natural family ) as the adopter's ( gotra ) .,

9, These words refer to the rule that sgpinda relationship extends to seven degrecs
on the father's side and five degrees on the mother's.

8. The word ‘ only ’ suggests according to the D. M. that there is no sapinda relation-
shlp ‘with the adoptive father, while according to the Sapindya-mimArmsi quoted in the
Nirpayssindhu the woxd, does not altogether negative that relation with the adoptive father,
but nega.tlves il for seven generations.

4, Akdrameans °theoriginal and authoritative works on a & nst.ra. and go ‘and-
karani ' means * not found in any authoritative work (like Apararka &c).’ '

“ 5, One who initiates into Vodic study to which Upsnayana leads i ca.lled znta.
Vide Marin IL 146,

* P. 120 ( text ),
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.ong ( adopted ), whose ( ripanayana and other ) sainskdras are performed with
the goira of the adgptive father has sapinda relationship only with the adoptive
father and the rest for seven and five genera.ﬁlons wo do nob know on. what
_aubhority ( or source ) this dictum is based !. And morever, if the adoptive
father has not the position of a pitr ( father) on account of the absence _of
belng the proereator and being the initiator into Vedic study (in the case of
an adopted son whose UpPaNGYAna was performed in the nabural family ),
how is it that ( it is said that ) the dattaka has Ba.pmda. relationship ( with
the a.dopluve father ) for three generations or how is it that he is to perform
the s'raddhas of the adoptive father and the rest ?, Nor can it be said thab
being the Ptér (in the primary sense ) is necessa.nly co-existent- with ( or ine
variably concomitant with ) sapinda relationship ?, so that when there is abe
sence of Piériva (in the primary sense of being the procreator or the initias
tor into Vedic study ), there would result the absence of sap'ipl.iu relation-
ship. As a matter of fact the aapi;m_la relationship { of the adopted boy )
with the adopter and the rest has already been declared by such texts of
Gautama and the rest as ’ beyond the seventh out of the father's relations’

( Gautama Dh. 8. 4. 3 ). This is the direction (i. e. this will suffice to
pluclda.be this topio ).?

Now ( begin ) the rites of the gift and acceptance of a son.” All (mén)
that have several sons have the power to give (in adoption) only that son

1. The Sapindyanirnaya is a work of S'ridharabhafta, a paternal grand-uncle of Nila-
kantha. One ms. of it in the Deccan College collection was copied in 1501 A. D, At the end
of another ms. ( No. 209 of 1882-88) it is called Sapindya-dipiké also, On account of this
rolationship Nilakantha uscs the plural and the word ‘ manya ’ ( worthy of respect ) with
refevence to the author. Vide notes to V. M. p. 206 for quotations:from the work.

2, 'This sentence is quoted in 86 Bom. 339 at p. 850,

3. In tho words from ‘if the adoptive father’® *Nil. axgues against the dictum of the
Sipindyanirnaya. Tho argumont of the lastor work is that a man is called a pif@ cither be-
cause he procreates the son or bacaus: ha parforms his upanayana ( which is as if a sccond
birth ). If a boy is adopted after upanayanae the adoptive father cannot claim to be a pitr
of that boy in any one of these two senses; then Nil. asks, why should the Sapindyanirnaya
yet say that thore is sapinda relationship for three ggnerations ? The Sapindyanirnaya might
reply that where the adoption takes placo after upanayana, thore is pifrtve in both ways in
the natural father and so thore is sapindya with the natural father for seven gencrations and
with the adoptive father only for three, as n pindn is to bo offered only to thres paternal
ancestors. Nil. replics by saying tht we cannot assort as an invariable proposition that where
there is pitrtva there is also sapindya. Thab proposition fails in the cnse of the kevala dattuka,
who, according to Manu, has no sipindya with tho natural father. Nil. further says that
conceding for argument’s sako that when a boy is adopted after upanayuna is performed in
the family of birth, the adopter is not his pitd@ in any of the fwo ways moantioned above, it
would not necessarily follow that thoro is no sapindya botween thom, sinea as shown above
pitréve and sipindya are not invariably co-existent. He says that on adoption there is the
same supinda relationship between the adopber and the adoptee, whether it takes place before
or after upanayana is performed in the natural family.
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who is nob the eldest;! while as regards accepting (a son) all to whom elther
no son was born or whose son is dead ( have power ); women whose hyg.
bands are alive ( are entitled to adopt ) with the permission of their hyg.
bands; failing husbands ( women can adopt) with the permission of the
( husband’s ) father and the rest.? In the case of 8'§dras a daughter’s son
or a sister's son must be taken in adoption and rob any one else; while by
men of other classes a near 8apinda ( should be adopted ), failing him, &
remote 8aPinda ( may be adopted ), but not one belonging to another caste,
The donor, on the day of adoption, having recalled the time ( the year,
month, tithi &c. ), and having made the sankalpa ( the religious and solemn
declaration ) * I shall make a gift of my son for bringing aboub a cessation of
those various consequences that are due to the relationship of father and son
and the like mutually subsisting between me and others ( on the one hand)
and this son ( on the other ) and for the creation of those various conse-
quences due to the various mubual relationships such as that of father and
son and the like between the adopter and others ( of his family on the one
hand ) and this boy ( on the other ), *should perform the worship of Ganes’s,
svastivacana, the worship of the Maérs and Vrddhisraddha 3. The adopter,
having observed a fast on the day previous to the day ( fixed ) for adoption,
having summoned his relatives on the next day ( after the fast ), having in-
formed the ruler of the (intended ) adoption of a son, having recalled the time
( year &e. ), having made the 8ankalpo ‘ I shall adopt a son for bringing
about the cessation of the various relationships of father and son and the like
mutually subsisting between this boy who is going to be taken (in adoption)
and his nabural father and others and for* the creation of those various
consequences ( or obligations) that are due bo the various mutual relation-
ghips of father and son and the like between us and ours (on the one hand
and this boy on the other)’ and having performed with (an appropriate)
sankalpa (in each case) the worship of Ganes’s, 8vastivdcana, the worship
of the Mairs, V:;ddhis’rs‘.ddha., the choosing of an Be&rya ( priest for the eere-
mony ), and the honouring of the &carya with ear-ings, ring, bwo garments, s
turban, 'madhupwrkaa and the rest, should feast three brahmanas and his re-
latives. Then the Ge@rYa& having made the sarrikalpa. ‘I shall perform my
duties (in this rite )°, having performed the rites commencing with the mark-
ing oub of lines on the albar and ending with the consscration of the fire
(on the altar), having repeated ( the texts ) up to (including )  caksug &jyena’

1. In Vyas Chimanalal v. Vyas Bamchandra 24 Bom. 367 at p. 377 Stoke’s translation

‘all having sons may give in adoption one who is not the eldest’ is preferred to Mandlik's p.63,

9. This passage corroborates the eriticism contained in p. 118x.1 of the decision in Bhima-
bai v. Gurunathgauda 85 Bom. L, R. 200 ( P, C. ).

8. For svastivacana and the matrs vide above p. 56n1 and p. 48, The vrddhi-s’raddhais
performed when there is an addition to the family or on a joyful oceasion {like marriage ).

4. This clause is quoted in Kalgauda v. Somappa 11 Bom. L. R. 797 at p. 812,

5, Madhuparka was an offering of honey and curds mado to an #oarya after he is chosen
for a rite o; to an honoured guest such as a king, son-in-law, father-in-law, maternal or pater-
nsal uncle &e.

* P, 121 (text).




§.1V. 5. 83- TV 6.1
M. p.641.55p, 651,92 ) ADOFTION 133

at the fime of placing fuel-sticks on the fire, and ( having made the aa.v'akalpa)
* I shall offer to Agni who is the principal deity in this rite, to Vayuw, the
Sun, Prajapati one oblation each, one oblation aguin to fire and six oblations
of boiled rice to S@ryasivitri, and the rest to (Agni) Svistakrt,” he should
perform (all the rites) ending with Gjyolpavana.! Then the adopter heving
gone near the giver should make & request ( through the priest ) * give your
son ', while the giver, after reciting the five 7%8 ‘ ye yajfiena ' ( Rg. X. 62
1-5 ), recalling the time &o. and having repeated the words beginning with
‘between me and others’ (vide above p. 132) and ending with ‘for the creation
&c.’ should declares 'I make a gift to you of this son who is decked with orna~
ments according to my ability '. Of the five verses ( beginning with the
words ) ‘ ye yajfiena ', Nabbanedistha the son of Manava, all the gods, Jagati
( are respectively the seer, the deity and the mebre ) and they are employed
in the rite of giving a son. The adopter, having accepted ( the boy) with
the words ‘ devasya tva ', having recited the psalm to Kama® as laid down in
his own §'akha ( recension of the Veda ), having muttered the 7k *angad-
angdt °, having smelt the head of the boy, having decked him with olothes
and the like, should take him inside the house to the accompaniment of
auspicious music. Then the &6@rya, having performed the rites beginning
with the Gjyasthdpana and ending with &jyabAdga ®, and having offered
oblations of clarified butter ifself to the accompaniment of the vyahrbis ses
parately and together %, should then offer boiled rice.* ‘ Yastva hrda' (is
the manéra ), Vasusrut (is the seer ), Agni (is the deity ), Tristup (is
the metre ), its employment is in the homa with boiled rice that is the prin-
cipal (rite ) in the adoption of a son. ( After repeating ) ¢ Yas-tva hrda'
( Rg. V. 4. 10), the offering should be surrendered with the words ° this is
for Agni, (it is ) not mine' (now). Of (the Mmanira) ' tubhyamagre ',
Biirya-eavitrl, Sarya-savitel, Anustup ( are respectively the seer, the deity and
the metre ). ' Tubhyamagre ' ( Rg. X. 85. 38) ; ‘ this is for SUrya-savitr, it
is not mine *.  Of the five { mantras ) * somo dadat ' ( Rg. X. 85. 41-45)
Shrya-savitri, SGrya-savitr1 and Anustup (are the seer, deity and metre ).
The employment is as before, ‘ Somo dadat’. Then he should finish ( the
homa to Agni ) Svistakrt. This is the ( whole ) rite ( of adoption ).

We return to the subject in hand. Katyaysna states a special rule
about the division of debtss

1. Ajyotpavans consisls in purifying olarified buiter by pnssing two kus’a blades
through it.

2. Vide As'valayana-s'rauta 5.13 and Ap. s/r. 8, 14:11°2 for slightly differing kaGmastutis,

8. Ajyabhdgas are two offerings made to Agni and Soma respectively to the north-east
and south-east of the Ghavaniya fire, :

4, The vyahrtis are the mystic syllables bhith, bhuvah and svab. The offerings will be
accompanied with thess syllablos as follows: ¢ Om bhih avahs, om bhuvah:svahk, om svah
svah#, om bhiirbhuvah-svah svah&.’

* P, 122 ( text ),
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The debt of the father, the debt ( incurred ) in 1elation fo (i e. to
pay off } the father's debk, one's own debt, and what is incurred by oneself,
these debts so incurred should always be cleared (provided for or paid
off ) on a partition with one's relatives (brothers &e.) 1

Pi‘ryarpmambaddham means © whab is ineurred for paying off the

father's debt *. Aémiyam ( one’s own debt ) means ' what is incurred by
another for the maintenance and the like of one’s family ",
The same anthor { says ):

A debt contracted by a brother, a paternal uncle or mother for the
sake of the family, should all be discharged by the cosharers of the { ances-
tral or joint ) estate at the time of partition.

As regards also the debt that is less than the *iktha ( ancestral or

joink esfate ), the same anthor ( Katyayana ) says:

Having paid the debts and what is promised (lit. bestowed ) through
affection, one should divide the rest 2

Pradattam means ‘ promised . Narada (p. 197 v. 32) says:

*What remains after ( providing for ) the gifts (promised) by the father
and after paying off paternal debts should be divided by the brothers;
otherwise the father would remain debtor.

Pitrd@ya (in this verse ) means ‘ what is promised by the father'. The
same author ( Narada ) says:

¥What has been given ( or promised) for religious purposes and what is
donated through affection by the father and the debt incurred by him=
self,~these and the visible estate should be divided. There iz to bs mno
{ other ) payment out of the paternal estate ( except the above at the time
of partition ).}

The meaning is: whatever is given, thai is, whatever iz promised to be
given for religious purposes and out ot affection, whatever (debt) is con-
tracted by the father himself ( this is the meaning of svema yojitam ), such
debts and the visible wealth should be divided; thers is to be no payment
out of the paternal estate of anything beyond these debts { and obligations )
Even when there is a suspicion of some ( paternal wealth ) heing ’not visible
(i. e. not brought forward for division ), the same author { Narada ) says:

Visible wealth ( viz. ) houses and fields, quadrupeds (and the like )’

should be divided. If there is a suspicion of (there heing) concealed (joint)
wealth, an ordeal is prescribed in such 2 case. Household utensils, beasts

1. This verse is quoted in Ponappa Pilla v. Puppuiayyanqgar 4 Mad. 1. (F.B.} at p. 42

2. This1s quoted 1n Ponappa Pillar v. Puppur ayyangar 4 Mad. 1 at p- 49.

8. This verse 15 variously 1nterpreted. Vide notesto V. M. p, 203, Apararha and Sm.
C. explain ‘svena vojtam ' as meaning® debt which the father enjoined his son or song
to pay.)

® P. 193 { toxt ),
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of burden, milch enttlo, ornaments and slaves, being visible, are divided.

Manu has prescribed the #08'G ordeal as regards concealed (joint wealth ).

Karminegh means ‘slaves and the like'. Hence the very same
author ( Narada ) has laid down in the section on ordeals the restriction thab
%o8'a alone is ( the ordeal to be cmployed ) as regards this matber :

At all times when confidence has to be secured in case of suspicion
(tha,b joint estate might have been concesled ) at the time of partition
among cosharers and when thers are several persons on whom the burden
of proof lies (in various ways) k08'a (ordeal) alone should be administered.

Now ( begins the treatment of ) impartible property. . |
Manu ( 9. 206 ) says: '

* Wealth, however, acquired through learning by, a man, becomes hi,g
own ( exclusive ) wealth, and so are gifts from friends, gifts received on

-

marriage or at the time of offering madhuparka.

Vyésa says: ‘

Whatever is acquired through learning or valour and :\;vhaheve}' is
sauddyika (a gift from afectionate kinsmen ), these belong ( exclusively )
to bim ( who acquires them ), They should not be sought for (i e
claimed ) by his co-sharers at the time of partition ( of joint estate )

Sauddyika will be explained ( later on ). And this ( wealth ) should

be understood ( es not lable to partition) when it is acquiréd withoub
detriment to the paternal wealth. '

Thus also YajNavalkya ( II. 118--119 )? says:

k1. Pheso versos and the next are aseribed to Katyayana in Aparfrks, Sm. G, and other
works.

9, The verses of Yaj. and the shitra of 8'aiikha ave quoted in Visalalchi v. Annasami B
Mad, H. C. R. 150 at p. 157 and ihe Mayfkha is referred to at p. 159 and it was held thab the
tule does not extend to property held by & title derived from the joint family and that the rule
was'intended to apply strictly to hereditary proporty of which tho membars of the family had
been violently or wrongfully dispossessed or advorsely kept out of possession for a long time.
Vide also Bujaba v. Trimbak 3¢ Bom. 106 at p. 110 for the texi of S’ankha, Fhe texts on
vidyddhana (gains of science or learning) have been discussed in numerous cases of which the
following may be referred to ; Chalakonda Aisani v. Chalakondu Ratnachalam 2 Mad. H.C.
R. 56; Bai Mancha v. Narotandas 6 Bom. H. C. R.p.1, Paulem v. Pauliem L.B. 41 A,
100 ( =1 Mad. 262 ), Krishnagé v. Moro 156 Bam, 82, Vasanirao v. Anandrgo 6 Bom. L.R, 925,
Motharam v. Rewachand 45 I, A, 41 =45 Cal. 666 {which examines most of the previous ga.ses),
Gokalchand v. Hukamchand 48 1. A. 163 (=2 Lahore 40 ). In Lakshman v. Jamnabai 1. L.
R. 6 Bom, 245 it was said at p. 248 ‘ when they (texts) speak of gains of science which has
been imparted at the family cxpense they intond tho special branch of science which is the
immediato source of the gains and not tho clementary oducation which is tho necessary step-
ping stono to the acquisition of all science.’ In 48 L A, 1062 at p. 173 it was said ‘ From
maintonance out of family funds during the period of education tho basis of partibility chan-
god to the receipt of the education itself at the fanuly exponse and then education generally
wag narrowed down to specialised education which is now the basis. No qot{esgondmg
change is howevor to be traced upon tho question what is scienco in the sense in wlugh the

oxt of the Mitakshar# uses the term.’ Al doubts and dificulties as to gans of learning bo-
ing partible or not havo been removed by Act XXX of 1930 which makes all gains of learn-
ng the self-acquisitions of the acquiror,

* P. 124 ( toxt ), -
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Whatever else is acquired ( by a man ) without detrimont to paternal
estato ( viz. ) gifts from friends and on marriage, that does not belong
to the co-sharers, He, who recovers property descending heredibarily but
snafiched away (from the family), should not give it to (i.e. would not have
to share it with ) his co-sharers, as also what is acquired through learning

With regard to land descending hereditarily but recovered ( by one
co-sharer ) S'anikha declares a special rule :

If one { co-sharer ) recovers land ( descending ) hereditarily that was
ab one time lost { to the family ), the other ( co-sharers ) geb it according
to their respective shares affier giving ( to the recoverer ) a fourth part.

( The meaning is ) after giving a fourth part of the recovered land to
the recoverer, they should divide the rest ( equally ) with the recoverar
Manu ( 9. 208 )" says?

‘Whatever & man acquires by his efforts without detriment to paternal
wealth, he should not give to his co-sharers nor what is acquired through
learning.

Vyasa says :

#* That wealth which a man acquires by his own ability without relying
upon (ha.ving recourse to) paternal estate, he shall not give Lo ( or shars
with ) his co-heirs nor that wealth which is acquited through learning.

Katyayana defines what is meant by ' vidya-labdha ° ( acquired by

learning ):

That wealth is said to be acquired through learning which is earned by
means of learning acquired from another with the use of food ( lit. boiled
rice ) belonging to a stranger.?

The same author ( Katyayana ) elucidates this very matter :

What is earned by learning when a matter has been propounded with
a stake (before an assembly for discussion) is known to be ‘vidyddhana’
(gains of learning); it is not divided (smong coparceners) at the time of par-
tition. What is obtained from a pupil, or from being an (ofﬁcia.t'.iug) prisst,
or by (propounding) a question, or by determining a doubtful point, or by exhi-
biting one's own learning, or by disputation (with an adversary) or by means
of eminent study ( or learning ) is declared to be vidyddhana ; it is nob
divided on a partition. This is the law applicable to artisans also as regards
what is (given) in excess (by way of a tip or reward; of the proper price

(of an article belonging to a family of artisans). What is acquired by learn-
A

1, The latter half of Manu 9.208 is different.  Fhe text seems to combine a half verse
of Manu with another half verse from Yij. cited above,

9. This verse is quoted in Durga Dat v. Ganesh 32 All, 305 at p. 312 and it 15 held that
thie definition is not exhaustive but only 1llustrative,

* P, 125 ( text ).
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ing, what is made ( i. e. acquired ) from & pupil or fromr one for whom a
sacrifice is to be performed are declared to be vidyddhana, What is
acquired in other ways than those is common property ( of all members of
the family ). Brhaspati says ' what is obtained by (superior) learning
after vanquishing an adversary in a wager should be known as vidyd-
dhana and it is not to be divided . Bhrgu says * what is acquired
by ( successfully ) asserting one’s learning, what is obtained from & pupil
and what is earned on the analogy of a sacrificial priest ( i. e. by making
one's knowledge useful to another), ( these ) are ( termed ) vidyddhana.

Upanydsa means, according to the Madanarstna, the recitation ( of
the Vedas ) together in k‘ra'ma , jata, a,nd the like modes (of combination)’.
Some say that it means * the expoundmg of a knobby ( absbruse )} proposition
in an assembly '. The construction is panapiurvakam upanyaste ( when
a diffieult matter is propounded with a wager ). S'@M8éanaG mesns ‘ making
known ( or announcing ), ' prédhyayand means ‘ excessive { or deep ) study.’
The meaning of the words ‘ 84/pigvapt * is that this rule about learning
is fo be understood as applicable also to artisans; mulyddhikam ( beyond
the proper price ) means ° a reward '; r{vi%-nYdYa means ‘ supervising "
Here in all cases there is impartibility only when there is no detriment to

" paternal estate in acquiring learning and in earning wealth by that learning,
but if there is detriment ( to paternal estate ) then it ( the wealth acquired
by learning ) does become partible. Hence is it-that Katyayana says:

Brhaspati says that that wealth is to be divided which is (acquired) by
brothers that were taught learning in the family or ( learnt it ) from their
father.and which is acquired through valour ( by such brothers so taught )

Even where there is detriment to the paternal estats, the acquirer does
geb a double share, since Vasigtha ( Dh. S. 17. 51 ) says ' out of these
( brothers &c. ) he who by himeelf acquired it should take a double share "
As regards a certain class of vidyddhane Narada ( p. 191 v. 10 ) mentions
a special rule;

He, who maintains the family of a brother while the latter is engaged
in studying, should receive & share out of the vidyddhana ( of thab
. brother ), though he was not promised { to that effect previously ).

In the Madanaratnas ‘ @8'rués ° jis explained as ‘ devoid of learning’'j
but it is proper to explain it as one who was not promised ‘I shall give
& share "

1. Krama, joata and ghang ate complicated methods of ropeating the Vedas, ench suc-
ceeding one being more complicated than the preceding. Vide notes to V. M. p. 218.

2. Ox this may mean *the word révits-ny@ya is only illustrative’ { i. e. in¢ludes similaz
things ).

* P, 126 ( text ).

v. M. 18
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As regards ( wealth ) acquired without detriment to paternal estate
Gautama® ( Dh. 8. 2898 ) mentions o special rule ' a learned man, if he
chooses, may give to ( his ) learned brothers ( & share of ) the wealth
acquired with his own efforts . Vaidya ( a derivative from vid¥& ) means
' one who possesses vidya ( learning ) . The meaning is that he may ab his
pleasure give ( a share of his acquisitions) to his learned brothers. Katyayana
$OYS

Vidyddhana should in no case be given by a learned man to unlearned
( brothers and other coparceners ), but it may be given by a learned
man to ( brothers) who are his equals in learning or superior (to
him). A¥ learned man need nof, if he is unwilling, give a share out of lus
own ( sclf-acquired ) wealth to a learned ( brother or obther copar-
cener), if he did not acquire it with the help of paternal (i. e. joint family)
pruperty.’

Madana says * that this prohibition ( contained in the firsi of the verses
above) holds good if the brothers that are living possess other property, * bub
that in the absence of other property a share ( in gains of learning )should
he given to them also.

Brhaspati ( p. 381 v. 78 ) declares the impartibility of what is bestowed
as a gift by the father and the like:

Whatever is given by the paternal grandfather and the father and also
by the mother, as well as wealth obtained by valour or on the occasion of
marriage, belongs to bhim ( to whom it is given ); it should not be taken
away ( ab the time of partition ).

Narada ( p. 190 v. 6 ) says:

Both wealth acquired by valour and that acquired on marriage and
gains of learning--these three are impartible, as also the favour ( gift
through favour ) bestowed by the father.

Katyiyana says:

What is @hvajdhrta (snatched from a standard) is never understood to
be partible. What is seized in battle after putting Lo flight the enemy’s
army or after endangering one's life for the sake of one’s master is termed
dhvajdhria.

The same author says:
That is wealth gained by valour which is acquired when a master being

pleased bestows a reward on a person who does & forceful act after endan-
gering his life.?

1. The printed Gautama reads differently, ' A learned man may indeed not give to his
unlearned hrothers { a share of ) the wealth acquired with his own efforts.’ This proposition
is implied in the :cading adopted in the text.

2, This last verse is Narada p. 191 v. 11,

8. Katya)ana makes a distinction between dheajahria and dauryadhana ; while othet
writers do not make 1t,

* P, 127 (text ),
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On this subject Vyasa states a special rule;

Brothers are entitled to a share in that wealth which a man aequires by
his valour after using some common ( i. e. joint family ) property such as
o horse and the like. But he should be given two shares, while the rest
are entitled to share equally.

Vyiisa* describes the nature of sasudayika :

That wealth is known to be saudayike which is obtained by a married
woman or a maiden from her husband or from the father's house (i. e.
family ) or from her brother or her parents.

Katyayans says

What is obtained at the time of marriage with a maiden of the samse
caste, thab should be known as wealth coming fhrough a maiden, It is
declared fo be free from faint and productive of prosperity. That should
be known as vaiv@hika ( due to marriage, nuptial ) which comes (to =
man ) with his wife- Al such wealth should be understood to be a
means of securing religious merit,

What is acquired in the mode ( described in the words) ° the @rag
form of marriage occurs on receiving a pair of cows ' ( Yaj. I. 59) is kanyd.
gaia ( wealth coming through & maiden ). Here also there is impartibilite
a8 in the case of gains of learning, if there is no detriment to paternal estaby-
But whatever is acquired in a mode distinet from learning and the like is
indeed liable to partition. And so Manu ( 9. 205 ) says:

Bubt if all of them, nobt being learned, acquire wealth by their exertions

(in agriculturs, trade &c. ), the division in that case will be equal, it be-
ing not ( earned with help from ) paternal estate; this is the establi
shed rule.

Iha ( exertion ) means ' work such as agriculture and the like’; apitrye
means ‘' when no help is received from paternal wealth’. Manu (9. 219)
speaks also of other impartible property :
Clothes, vehicles, ornaments, cooked food, water (i. o, wells &c.), women,
( wenlth set apart for) Y0ga and ksema, ways (or pesture lands)-
these are declared to be not liable fo parfition.
{ Patra ? means * vehicle’.  Clothes, vehicles and ornaments belong to
him alone who has worn ( or used ) them, provided they are of equal value

1. 'This meaning of kanydqgata given by Nil, looks somewhat farfetched. His idea is
that that wealth, such as a pair of cows &o. which is given to the bride's father in the arsa
form of marriage by the bridegroom’s side, constitutes his self-noquired property. If the plain
menaning of the words is taken, kanydgeta means that wealth which a bridegroom receives
just ab the time of marriage, while vaivahiks means whatever comes to him with his wife,
even after marriage.

2. Thereis great divergence of opinion about the menning of paira and yogaksema.
The former according to Apararks and othors means ‘a document or debb evidenced by a
document. ' For yogaksema vide notos to V. M. p. 217,

* P, 198 (text). I P,129 ( toxt ).
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( with the clothes &c. worn by other coparceners ); but if they are of more
or less value ( than those worn by others ), then they must be divided.
The clothes and other like things worn { or used ) by the father should be
given to him who partakes of ths s'raddha ( feast) to him (the deceased
father ), since Brhaspati ( p. 383 v. 85 ) says:

The clothes, ornaments, bed and the like and vehicles and the like, used
by the father, should be bestowed on the parfaker of the graddha for him
( the deceased father ). after honouring ( the bri.hmax_m,) with fragrant
ointments and flowsrs.

Manu ( 9. 119 ) mentions a special rule about { the division of ) goats and
the like, when uneven in number ( i. e. when they cannot be equally divided
among the coparceners ):

Goats ! and sheep, together with beasts having uncloven hoofs (like
horses ), should not at all be divided, when they happen to be uneven (in
relation to the sharers ). Goats and shesp, together with uncloven beasts
( when uneven and incapable of division nto integers ) are ordained (to
be assigned )} to the eldest alone.

Cooked food and water ( wells &c. ) 2 are to be enjoyed ( by all coparce-
ners ) according to circumstances. Women i. . female slaves ( dasis),
when uneven in number, are to be made to work {in turn for the partitioning
coparceners ) according to need; but if even in number (in relation to the
sharers ) they are to be divided. The kept mistresses of the father, however,
should not be divided, though even in number, since Gautama { Dh. 8. 28.
45 ) says ‘ there is to be no division as regards women connected’ (i. e. kept
by the father) % In the Kalpataru it is said that by the word ¥oga-
ksema are meant councillors, family priests and the like. Laugaksi
however gays:

Those who know the essence (of dharma ) say that ksema means
piiria ( charitable works ) and yoga means 986 ( sacrifices and other
religious rites). They both are declared to be impartible, as also beds
and seats.

1. Suppose there are 17, 18 or 19 beasts and four brothers. Each gets four on a division
and the remainder (1, 2 or 3 as the case may be ) are to be assigned to the eldest. They are
not to be valued and their price is notto be distributed among the brothers. This is the
meaning according to Medhatithi and others.

2. ‘ Waler' &e, -- In Nathubhai v. Bai Hansgavri 36 Bom. 879 at p. 382 this passage
about right to wells and water being indivisible is referred to and it iz held that if there be
no evidence that at a partition they were divided, the law will presume that they continued
to retain the character of indivisibility,

3. Faradatta holds that' this rule applies not only to the concubines of the deceased
father, but also to the concubines kept by any one of the dividing brothers, These words
about women and mistresses are quoted in Nagubai v, Monghibai 50 Bom, 604 (=53 I.
A. 153 = 28 Bom, L, R. 1143 ) at p. 612.
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Here Ppurid means ‘ tanks, public parks and the like ( works of publie
utiliby ) *; ista means ‘ sacrifices, feeding brahmanas and the like ( religious
acts ) *. The meaning is: whatever wealth hae been intended to be donated
and has been set apart for these ( i8la and puris, religions and chari-
table objects ) by any one (co-parcener) with the consent of all (coparceners)
in the state of union, that wealth should be used by him alone for that
religious object and nob by any other ( copa.rcener) nor by all scting in &
body. Pracgra’ (in Manu IX. 219 )} means ' ways leading to the house
and the like ' and also ‘ land for the grazing of kine and the like '.

As for S'ankha-Likhita® ‘ there iz to be no division of a dwelling, or
of water-pots, or of ornaments, or of clothes worn ( by a coparcener) ' and
a8 to Vyasa

* The gains® of officiating at a sacrifice, o field, a vehiele, cooked food,

water and womensthese are not to be divided among kinsmen even up to a
thousand genemtlons

who ( S'ankha-Likhita and Vyasa ) declare that dwellings and fields
are impartible, these texts are applicable to dwellings ( like temples ) used
for religious purposes, and to land that is used as pasture for.kine; or thess
texts purport to forbid the partition of these ( dwellings and fields ),
when acquired by way of a gift, among the ( sons of a brahmana born of a
wife of the ) ksatriya or other lower caste since there aro prohibitory
texts ( on this point ) as noticed above : or they ( texts of S'ankha-Likhita
and Vyg&sa ) mean that when these { dwellings and fields ) are of small value
they should not be divided in kind ( i. e« by metes and bounds ) but there
should be a division of their price.

Brhaspati (p. 882 vv. 79-24) mentions special rules about ( the division
of ) clothes and the like:

Those* who declared that clothes and the like are not liable to parti-

tion have not thought ( over the matter properly ). ( For) the wealth
of the rich may ( all ) be centred in clothes and ornaments. If they be

1. Nilakanptha gives two meanings of pracdra. The Mif.,, Aparrka and Vir. give the
first meaning, while the Smrticandrikd and Kull@ka give the second. This explanation
of pracdra is referred to in Shanlaram v. Waman 47 Bom. 889 at p, 896.

9. This siitra of S’ankha-Likhita is variously read. Vide notes to V. M. p. 278." “ No
division of a dwelling "—Vide' Partition Act ( IV,of 1893 ) seotions 2and 4 and 'Vamcm v
Vasudev 28 Bom. 78 and Balshet v. Miransahch 28 Bom. 77,

. 8. The word y@jya thus translated is explained by the Diyabhaga as meaning ‘the
site of & sacrifice * or ‘ an idol.’

Nilekantha offers three explanations of these texts, the second of which is the same as
that of the Mit, The prohibitory texts about the sons of a brahmana from & kmtnya wife
oocur on text p. 108 (tr. p. 97).

4, Brhaspati holds Manu in the highest veneration, as ho says elsewhere ‘that smrti
which is opposed to the drift of Manu is not commended;' but here he eriticizes
Manu ( 9.219 ).

* P. 180 (text)
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kept joint ( or undivided ), they| cannot be ( properly ) enjoyed, nor oan
they be given ( allotbed ) to one alone ( out of many cosharers ). They
should ( therefore ) be divided with skill, otherwise they will becoms
useless. Clothes and ornaments are divided by selling them (i. e by
dividing the proceeds of sale ), debts consigned to writing ( are divided )
after they are recovered ( i. e. the bond itself is not divided ), cooked
( or prepared ) food ( is divided ) by exchanging it for uncooked food.
The water of wells' which have flights of steps and of other wells is fo
be enjoyed according to one's respective share, after drawing it out; a
single female slave is to be made to work in the respective houses ( of the
cosharers ) according to their shares; if they ( female s]a.ves) be many,
they are to be allotted in equal shares ( to the sharers ). This ( very)
rule applies also to male slaves: Fields and embankments are to be
divided according to the respective shares ( of the co-sharers ). Ways
( or pasture lands ) should always be used by the co-sharers ( aféer parti-
tion ) aecording to their shares.

*Udgrdhya means ¢ after recovering ( the debt ) from the debor .
Katyayana says:

Wealth? which is consigned ( mentioned in ) a deed and is designed

( assigned ) for religious ( and charitable ) purposes, water ( i. e. wells
&e. ), slaves, a ntbandha that descends hereditarily, worn clothes, ornas
ments and whatever is unfit ( for division )—these should be applied
( enjoyed ) by the members (of the family) according as they were enjoyed
in times ( before separation of the members )

The (clause) dhanam® &e. means * written down in a document after
resolving to set it apart for a religious ( or charitable ) purpose ': udakam
(water) i. e. water contained in a well and the like; nibandha means ‘vrtti’
(i.e. hereditary right to officiate as priest or to receive cash or other income):
NANUTUPAM means “unfit for division',

Yajhavalkya ( II. 126 ) declares parbition of property kept concealed
( by one member ) from his brothers and the rest:

Property that is concealed from each other ( hy co-sharers ) and

1. Vide Govind v. Trimbak 36 Bom. 275 ( = 12 Bom. L. R. 363 )at p. 277 where
it was said that rights to water and wells belonging to a joint family are indivisible, if
they are numerieally unequal and after partition these must be cnjoyed by the separated co-
parceners by turns.

2. These words * yathi kalopayuktdni &c. ' may also mean *should be so enjoyed as
to be useful ( toall cosharers) on the occasions ( when their use is needed ).’ These
words of Katydyana that any portion once assigned for purposes of religion shall be except-
ed from partition are referred to in Khushalchand v. Mahadevgiri (1875) P. J. p. 276
Vide also 30 Mad. 840 at p. 344.

3. Mit. takes the first half of Katyayana's verse ‘dhanam &ec.’ as one clause. The
Madanaparijata and other works take the first half verse as containing two clauses, viz. debt
evidenced by a deed (as long as not recovered) and what is set apart for religious purposes,

* P, 181 ( text )
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that is discovered after partition should be divided by them again in equal
shares ; this is the settled rule.

Anyonyapahiiam means * concesled by the eldest from the youngest
and the like ' ( i. e. vics versa ). As to the text of Manu ( 9. 213 ).
He, who, being the eldest, would defraud his younger brothers through
greed, shall lose his position as eldest, shall be deprived of his share and
shall be punished by the king'

there also the word jyestha implies (i.e. it is merely illustrative and
includes ) every sharer in the heritage on the analogy of the maxim of the
staff and the cakes, the meaning being ' even the seldest incurs blame
(when he defrauds ), what of younger brothers’ ( i. e. they will be much more
blamable ). Hence Gautama?® says: ‘him who keeps a sharer off from his
share, he ( the defrauded sharer ) destroys ; if he* does nob destroy him ( the
defrauding sharer ), he destroys his son or grandson.’ Bhdginam means
‘ him who is entitled to o share' ; bhdgdt nudate means ‘ deprives of a share °.
That man who is so deprived destroys { cayafs ) him (énam) i, e. him who
so deprives { or usurps ). If he does not destroy him, bthen he destroys his
son or grandson. This is the meaning,
Narada® says:
The wealth acquired by a separated man belongs to him alone; but as to
whab is found after being stolen or lost and the property mentionsd befors,
there shall again be a division.

Prag-uktam refers to property concealed by some one from among Ghe

1, i, e. he will not be honoured as eldest and, according to Kulltika, will lose his regular
and special ( uddhdra ) share.

Mandlik's explanation of this maxim (p- 7275 ) is entirely wrong. He says that in
Southern India cakes are carried after being tied to a stick and ¢ when a cake is asked for, the
servant brings the stick, whercby he leaves it to the master to choose any he likes (p. 72n. 5).
Apiipas are preparations of flour and ghee. If they wore placed on a stick and if any one werse
to say ‘that the stick was gnawed by a mouse’, one would infer as a mafter of course from
this announcemont that the temptingly flavoury ( and very soft as compared with the stick )
aplipas placed on the stick must have been devoured by the mouse, This maxim is yery
frequently oited in works on rhetoric. The Mit, employs it in its comment on Yaj. II.126.
Vide notes to V. M. pp. 221--22,

9. Nil follows the Mit. in ascribing this quotation to Gaufama. Ifis however not
found in the printed Gautama, It is from the Aitareya-brabmana (II. 1. 7) and the Pards’ara
m&dhaviya and the Vir, correctly call it o s'ruti, Vide Krishngbai v. Khangowdae 18 Bom.
197 ( where it was held that a partition effected without reserving any share for a minor
member of the family and without the consent of some one authorized to act on his behalf is
invalid as against the minor ).

8. This is not found in tho printed Narade and the Smrijcandrika ascribes it to Katys-
yana and connects it with another verso of KatyZyana. ‘Whatever property is concealed from
each other and what is inequitably divided should be again divided cqually when afterwards
found out, according to Bbrgu’. Vide Maruti v. Rama 21 Bom, 838 and Geneshi Lal v
Babu Lal, 40 All, 374 as to reopening of partition,

* P, 132 { text ).
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co-sharers. The word vibhdgah( division )has to be understood aiter the words
punar-bhavet * ( there will again be ). Manu! says:

When, after a partition is made, some joint property is discovered, that
partition should not be regarded ( as proper ), but a fresh division should
be made.

In case of the denial of partition by any ome ( of the separating co--

parceners ), Yajfiavalkya ( 11°49 ) mentions decisive circumstances :
On denial of partition, it should be understood that the (fact of) partition
is to be established by ( testimony of ) agnatic kinsmen, cognatic relations,
witnesses, by documents and by ( the evidence of ) houses and fields being
separately held,
‘Yautakaih' means * separately alloted * and there is the relation of vige-
sana ( attribute ) and vi8’esya ( thing possessing an abtribute ) between thaf
word and grhaksetraih ( houses and fields ). Narada ( p. 198 v. 36 ) says:
~ In case of doubt with regard to the status of division between co-sharers,
the determination ( of the dispute follows ) from ( the testimony of ) kins-
men, & document of division and from the separate transaction of business
(such® as agriculture &c.).

The same author ( Narada p. 198 v. 87 ) says:

The religious duty of unseparated persons, brothers (and the like), is single;
when there is partition, their dkarma ( religious ribesand duties ) also comes
to be separate.

In this (verse), thé word ovibhaktdnam® ( of unseparated persons)
alone yields the uddes'ya (the subject ), while the word bhraérand@ma, being
its attribute is not intended ( to be taken literally, but only indicatively ).
Therefore even as regards the father, the grandfather, the son, the grandson,
paternal uncle, brother and brother’s son, when they are unseparated,* the
dharma ( the performance of religious rites and duties ) is only single (and
not separate for each member ).

Though a single performance ( anira ) of an act having reference fo
several religious acts is possible, according to the reasomed conclusion

1. 'Phis is not found in the printed Manu,
2, This word °‘prthak-karya-pravartan&t’ may also mean ffrom the separatc per
formance of religious duties, such as Vais’vadeva, honouring guests &ec. '
8. Vide above ( text p,46 tr. p. 42n. 2 ) about the Mim#aisi rule that the wvidesaza
- { altribute ) of & subject in a rule is nof to be taken literally but only indicatively ( asin
* he cleanses the cup )'. If bhratFnam were regarded as the subject about which it 18
laid down or predicated that there is to be a single dharma for them ( and not separately
for cach ) when they are undivided, the result wowld bs that as tegards other undivided
voparceners ( like uncle and nephews, father and sons) the dharma is not one, bub
separatc. DBub this is not so. Thercfore the subject is avibhaki@ngm and the rule applies
to 21l undivided members whatover and the word bhrGtFndm is only illustrative. This
‘ verse of Narada is quoted in Debi Prasad v. Thakwr al 1Al 105 (F.B.) at
P, 109,
* P, 188 ( text)
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( ny@ya, of the Purvamimamsa ), only when the place, the lime und Lhe
agents { in all of them ) are the same, yet in this verse ( Narada 16. 37)
the samo ( a single performance of dharma } is inculeatcd by express words
even when the agents are different bub undivided'. Hence the religious duties
of undivided persons thubi are to be performed with §7aufa and smdria fires
are to be performed separately (for each member), sinco the Ghavaniys
( S'rauta fire ) and the dvasathye ( grhya or domestic fire ) ave different (in
the case of all },being connected ( with each individual kindler thereof ).
Similarly the 8r&ddha® to be pexformed by the paternal uncle, the
brother’s son and the rest on the #MAvAsyd ( now moon ) and other days
is soparate as the devalds { of the s1addha in each case ) are different. But
in the case of brothers who have not kindled the fires, ( svdddha is to be
performed ) by a single performance (for all brothers ) as the dévatds (in
the s'raddha by brothers ) ars the same.b  Still when the places ( where the
brothers reside ) are different owing to ( onc or more) going on u travel
abroad and the like, (the brothers must perform s’riddha.) separately. In the
case of those who have consecrated tho sacred ( 8'raula and smarle ) fires,
those religious acts that aro to he performed with the (sn.cred) fircs are to be
performed soparately { though the family is undivided ), while the worship of
the family deities ( idols ), the vais'vadeva ( daily offerings to all the gods )

1. Tanfra means ° yugepad-bhiva’ or ‘anckoddes’ena sakrd-anusthinam ' and
means doing an act once which serves the purpose of many. According to the Purva-
mimamsg XT, 1. 53-656 and XI. 2,1 one single performance of the praydjes is sufficient
fox the several prineipal rites of the dars’apaurnamiasa sacrifiee, tho place, the timo and tho
agent being tho same. 8o it may be argued that, as the several members of & joint family
are difforent, the religious ritos must all be different, ono of the thres conditions of tanira
( viz. ssmeness of agent ) being wanting. Nilakanghe replics that though this is the doctrine
of the Mimarhsa yet hero there is an expross toxt of Narada laying down a single perform-
mance of dharma, though the members aro many i. e. this text cxpressly carries tho
rule about single performance boyond what is laid down in the Mimarmsi.

2. Nilakaytha abruptly introduces some rules hereabout the performance of religious acts
by undivided persons. The text of Narada introduces a sweeping gencral rule to which N1l
specifies exceptions. The Sraufa fires are the Ahavaniye « Garhapatye and Daksindgni,
which ave required in the Dars‘apurnamasa, citurmisya and other vedio rites. All
offerings in s'rauta, { Vedic ) rites are made in the Ahavaniys. The five great daily yajiias,
the parvana s'raddha and certain other rites Inid «down in the grhya stitras are performed
with the domestic fire. Tho fire consceratod by A is not the same as the fire consecrated
by B 1i. e, the fires being rolated to the persons kindling them and so being different, the
rites to be porformed with them must be separately performed.

The paternal uncls of & porson would offor pindas to his threc paternal ancestors while
tha nephew would ofier pindas to his own three ancestors; 1 c. the devat@s in the &'raddha
offered by cach ill be different ( ihough omec or two may be common, as tho father and
grandfather of the uncle will bo the grandfather and great-grandfabher of the nephew ).

8 All brothers havo to offer pindus lo the same threo paternal ancestors (i.e
the devatds in the s'raddhn are the same). Bub if o brother gocs abrond, he performs
s'1addha sopnratoly, ns tho place is not tho same, though devai@sand time are tho same,

« M. 19



— = 8. IV.7.29-31
146 VYAVAHARAMAYUKHA M, p. 74 L. 519

and the like (are to cffected) by a single performance (for the whole iamil_y‘).
Hence Sakala says:

For those who reside (fogether) and cook their food together, the worship
of the idols in the house and the vais vadeva also are single, but in the case
of those who are divided, (these are performed) in each house (separately).

As to what As'valayana (as quoted) in the Parijata says:
Of those who reside and cook their food together, though divided, the chief
. (1i. e. the manager or head ) alone should perform the four yajiias { daily
sacrifices) which are preceded by va@gyajiia (study and teaching of the Vedas).
Men of the regenerate classes separated and unseparated, who cook their food
separately, should every day separately perform before their meals the (five)
yajfiast,
it refers to those who are reunited, since the clause vibhakidnam
apt ekapakens vasaldm (who, even though divided, reside and cook
their food together) and the words vibhakidh avibhakidggea ( first
separated and then joined together ) convey that fact® Therefore in case
‘re-united members cook their food separately the ( five daily ) mahdyajiias
are to be performed separately. V@gyajiia (in the atove verses) means
‘brahkmayajnia’. ¢ Tatparvakdn’® (preceded by it i. e. by brakmayajia )

1, Tt isio be noticed that Kamalakara, a first cousin of Nilakantha, lays down some-
what dificrent rulez o the peints touched upon by Nil. Vide notes to V. M, p. 226. For
Vaisvadeva vide 3lanu IIT. 84-86,

2. Thefive daily yajiias to be performed by everv twice-born houscholder are men-
tioned by Manu II1, 70; they are Drahmayajfia, Pilryajia, Devayajiiu, DBhitayajitu and
Nryajfie. Brahmayejia means ' study and teaching of Vedas'. Brahmayaj@a is epume-
rated as the first of the yejfias in Manu and clsewhere.

3. XNilakaptha seems fo take the words °avibhakiZ vibhaktds‘ca' in the reverse
order, as meaning ‘ first separated and then joimed’i.e. reunited after separation. But
this is somewhat farfeiched. According to him the two verses lay down two propositions
about reunited persons. If they cook their food together in one place, the manager or head
alone ghould perform the five yajiias ; if even aiter reunion they continue to cook separately
they should perform the yajiias ssparately.

4. Ina bahuviThi compound two words are sorelated that they together refer toa
third word, of which they together become the attribute. Bahuvrihi compounds are of two
kinds. When we say ‘ citragum &naya ' ( bring the man who owns variegated cows), it is
the man who is brought and not the ecws; that is, the bahuvrithi compound chitragu {con-
taining two words ci{ra and gau )} refers to an individual who is himself apart from the
import of the two words chitre and gaw. Therefore such bahurriki compounds ave called
amdgu@asamvijﬂﬁna ( i. e. in which there is no direct contact or there is no inherence of the
things denoted by the two words of the compound in the individual that is indicated by the
compound). But if we say citravdsasam Gnaya (bring the man who wears variegated clothes)
the man who is brought comes along with the variegated clothes i.c. here the individualin-
dicated by the two words forming the bakuvrThi compound is not apart from what is the im-
port of those two words, but he isin direct contact with the clothes he wears. Suel com-
pounds are called fadgunasamvijnina ( in which there is dircet contact or inherence of the
things denoted by the two words conslituting the bakurriki with the thing indicated by the
compound)., The word viigyajiiapirvakan (of which vigyajEa is the first) is a dahusrihi and
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i¢ atadgunasamuvijidna (kind of bahwvrihi). It it* were. taken as. tadgu.-
nasamuijfidna the word * vag-yajdia~' would be superfluous, since the. ( firsh ).
four ( yajﬂaa) would follow as & matter of ecourse on account of the maxiri:
‘there being no reason for omitting the first (in .an. enumeration, of several
items ). Therecfore brahmayajila (the daily sacrifice of repeating Vedic fexts) .
should be performed separately ( by united or .re-united .members). Bus.
these two texts are not much respected ( relied on ) by the learned. .. -

As for the texts ( quoted ) in‘the Dha.rma.;pravgbbii : ’

Undivided sons should perform a single 87dddha on the anniversary
of the death of their parents ; if in different countries, they should per-
form the Dars'as'taddha and the monthly s'raddhas separately ( as also the
s'taddha on the anniversary of death ). If the undivided ( brothers) go to
( reside in ) different villages, they should always perform the da78'G and
monthly s'raddhas of their parents separately. The brothers, who being
unseparated, reside in different villages and subsist on wealth acquired by
each separately, should perform the (ekoddista ) s'rdddha and the
parvana 8rdddha ( of their parents ) separately

And as to what is ( said ) in the Smrtisamuccaya

Vais'vadeva, (the s'raddha on) the day of death (i-e. on the anniversary of
a person's death ), the Mahalaya? (s'raddha ) rite, as also darsas’raddha
should be performed separately when( the sons ) reside in different districts,

qualifies the word yajiian. If it were taken asa ladgunpasamvijiiana, the result would be
that v&8gyajfia would be included in the words caturo yajidn (as clothes also come along
with the man when we say citraviisasam anaya ). That verse says ‘ one alone may perform
ths four sacrifices’ &e. In all five yajiias are cnumerated in Manu and others. If one
8ays ‘four yajiias should be performed,’ then naturally the first four (of which vagyajfia is the
first ) in the list of five will ordinarily be understood, no special reason being mentioned why
the first should be omitted. That bsing the case the word °vagyajEapGrvakan’' becomes
superfluous, the words caturo yajiian being sufficient to convey the sense intended. Thereforo
vigyajBaptrvakan should be taken as atadgunasaimvijnana). In that case tho meaning would
be * one alone should perform the four yajiias preoeded by vagyajfia’ (i.e. all yajiias except
vagyajiia, just as cows do not come along when wo bring citragu). Thisinterpretation leads
to a rcasonable view, viz. it loaves liberty to all members of a joint or reunited family to
engage in vagyajfin separately and only the head is to perform the other four yajiias. The Veda
calls upon all, whether joint or nok, to study the Veda. If only onc member were to perform
vagyajiia (a8 would be the meaning with tatqunasariwijiana ) this vedie injunction would
be set at naught. N1l relies on Jaimini. X. 5, 1--6 for the proposition that in the absenco of a
special reason, the first itoms in a series are to be taken ( and not the last &e. ). Vide notes
to V. M. pp. 227--229.

1. This is n work on dcara, samskiara, dana and éraddha by Néarayans, who
seoms to be differont from Nérayanabhatta, tho grandfather of Nil. The author flourished
botween 1400 and 1600 A. D,

2. Mah@layn s'raddhas wero prescribed to be performed in the dark half of Bhadra-
pada from the first ¢ithi to amEvasyR. or from the 5th, Gth, 10th or 1lth tithi to amaAr
VAsy&, or ab least on one day in that fortnight.  Vide notes to V. M. p. 230,

® P, 134 ( text ).
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these also, according to some, are applicable to re-united ( coparceners)
residing in different districts. But fhese texts are, in reality, without autho.
rity. Or the texts might have been composed by some one based on reason-
ing such as the following: When the place, the time and the agents are the
same a single performance ( of religious rites ) follows from the reasoned con-
clusion (of the mimdmsd); while a single performance even when the agents
are different may be ordained ( as above by Narada ) in express words, but
in case the districts ave different, s&ddhas and the like are to be performed
separately ( even by undivided members ) as there is (on this point ) absence
of a reasoned mimamsa conclusion and of an express text. This is ( in brief)
the idea.

Narada ( p. 199 vv. 88--40 ) mentions other signs also of division:

It is (only) divided brothers and not undivided ones that can become in re-
spect of each other witnesses or sureties or can give a debt or take back a debt
( from each other ). #Receiving nnd paying back a debt, the acceptance of
bensts (kine &e.), of food, of houses and fields, must be regarded as separate
in the case of those who are divided, as also documents, income (by way of
interest ) and expenditure. People should regard them to be divided, even
though there be no writing, in whose case these bransactions are enteved
into openly with their co-heirs.

Dana ( giving) and grahana (taking hack ) have reference { in the first
verse ) to debts; the same d@na and grahana are repeated in the sceond
verse for the sake of clearness. The meaning is: the acceptance ( by way of
a gift ) of beasts and the rest produces ( separate ) ownership in the case of
divided members when it is effected by each separately; while in the cass of
undivided members, it (acceptance ) when effected by one member produces
ownership even in the others. ( The word ) ddna-dharma® means ' a deed
and the like '; Ggama means * addition of interest ( kald ) to the principal .
Brhaspasi ( 384 v. 92 ) says:

Those who have their income, expenditure and mortgage dealings sepa-
rate and who enter with cach other into transactions of money lending and
trade, are beyond doubt divided,

Vanikpatham means the ‘business of a trader’. Yajiyavalkya (II-52) sayst

Among brothers, between husband and wife and between father and son,
the relationship of being a surety, or of debtor and creditor, or of being
witnesses has not been declared ( in the texts ) when they are undivided.

In the absence of these indicia ( of division ), ordeals ( aro to be re-
sorted to ), since the same author ( Yaj.11.22 ) has declared :

In the absence of ( any one of ) these (human means of proof), one out

of the divine (mea.ns of proof, ordeals &e. ) is ordained.

1, This word may mean  giits and other religious or charitable acts *,
* P, 185 ( text ).
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As regards what Vrddha-Yajhavalkya says:

In case of a doubt regarding the status of separation, the establishment
of it is to be muds by means of ( tho tostimony of ) kinsmen, witnesses and
by means of documents; there is no divine proof ( in this matber )

thab has reference to cases where there exist other signs ( of separation ). If
the doubt as to whether ( certain persons ) are divided or undivided cannot
be removed by any means, Manu declares that a fresh partition should be
made :

When™ there is a doubt as to whether coheirs are separate among them-
gelves, a fresh parbition should be made (by them), even though they might
be residing in separate places.

Narada ( pp.199--200 vv. 42-43 ) mentions the duties of separated ( co-

parceners ) :

Where many persons sprung from one ( person or family ) perform fheir
dharmas (religious duties) and worldly transactions separately and are sepa-
rately possessed of means (such as household ufensils) for performing vari-
ous acts and do not consult ( each other ) in their transactions, if they
of their own accord make a gift orsell, they may do all that as they please;
for they are masters of their own wealth.

Dharmdah are the five ( daily ) mahayajiias and the rest that are pres-
cribed by injunctive texts; k7iy@h means worldly acts such as trade and the
like; karmagundh are means of ( performing ) acts such as household uben-
gils; by separateness in these partition is indieated. The meaning is thab those
who are separated may make a gift, sale or the like even without each other's
consent. As to what Brhaspati ( p. 384 v. 93 ) says:

Coheirs, whether divided or undivided, are alike in respech of immoveable

property, since one (coheir among many) is not master in all eases to make

a gift, mortgage or sale.
that text, according to Madana, is meant to negative the right to give away (or
sell &c ) without the consent ( of other coheirs ), the crops and the like pro-
duced in fields that are left undivided, even though the coheirs may be divided
as regards the moveable portion ( of the joint family property ); while that
text, according to Vijlianes'vara and others, is meant to facilitate transactions
with the consent of divided coparceners in order thatb dcubts as o whether
(coheirs ) are divided or undivided may be dispelled.! The same author (Byh_u.-
spati p. 384 v, 95) says about one who having first separated at his own desire
raises o disputo ( about tho fact of his separation ):

He,% who, having separated by his own wish, again disputes (the fact of
separation ), should be made by the king to abide by his share ( already
allotted ) and should be punished, since he is guilty of ( vexatious ) obsbi-
nacy. Anubandhah means ° obstinaey. '

1. Nilakantha scems to favour the Intter view.
* P. 136 ( toxt ). T P, 137 ( toxt ),
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Now ( begins ) the order of taking (i.e. succeeding to) saprati-
bandha daya. ( obstructed heritage ).

On this point Yajfavalkya ( II. 135-136 ) declares the order of succes~

sion to the wealth of one who (dled) sepa1a.bed1 and not re-united :

The wife, the daughters also. the parents, the brothers, their sons, gotragas
( agnatic kinsmen ), bandhw (a cognate ), a pupil, a fellow-student—of
these, on failure of (each) preceding, the next following is entitled to take the
wealth of one who has gone to heaven (i. e. who is dead ) and leayes no
male issue. This rule applies to all the varnas ( the four principal castes ).2

" The wife, if faithful to her husband, takes ( her desceased husband’s )
wealth, but not if she is unfaithful, since Katyayana says:

The wife, who is faithful (fo her husband), is entitled to take the wealth
of her ( deceased ) husband

and since Harita ( Laghu Harita 67 ) says:

If a woman 3, becoming & widow when young, is head-strong, maintenance
(and nob the estate-of her husband ) should then be given to her for the
passing ( i. e. for the support ) of her life.

Prajapati says :

A chaste woman, if she die ( before her busband ), takes away his
agnihofrat and her husband’s estate, if the husband dis (before her). This
is the ancient rule.

Agniholram means ‘the consecrated fires’. The same author ( Prajapati-)

sBys :

Having taken all his ( husband's) moveables and immoveables, (such as)
inferior metals, gold, liquids ( oil, ghee &e. ), clothes, she should cause hig

1. In Ramappa v. Sithammel 2 Mad.182 (F.B,} adivided son was preferred as
an heir to the widow of the deceased; vide p. 185 for reference to V. M.

2. These verses of Y&j. are translated in many cases. Vido Lallubhat v. Mankore-
bai 2 Bom., 388 at p. 416 and 20 Mad. 207 at p. 218.

) 3. The word karkesa is explained by tho Mit. as® suspected of incontinonce’. It
probably means * when she leads a wild dissolute life ' and not the restrained and dignified
life enjoined upon widows in ancient works. In Valu v. Gange 7 Bom. 8¢ this passage
of Herlta is referred to ( at p. 88 ) and it is said ‘It is plain that the authors of the Mit.
and the Maytkha regarded the above text of Hrlta as exclusively intended to qualify the
right of the widow to inherit her husband's property * and a doubt is expressed whether
the text applies to maintenance. In Gangadhar v. Yellu 86 Bom. 188 it was held that o
widow vwas not disqualified from inheriting tho property of her husband on the ground of
her unchastity during her husband’s lifetime, if it is condoned by him. This last was
followed in Radhe Lal v. Bhawani Ram 40 All. 178. Vide as to effect of unchastity
on a widow's right of maintenance, Kisanji v. Lakshmi 38 Bom. L. R. 510 where
most of the cases on the subject ars collected and where it was held that unchastity would
disentifle a widow from rccovering maintenance, even if it be claimable under ‘an
agreement.

4. 1. e she was cremated with the sacred fires kindled by him. Compare Yaj. T, 49 and
the Mit. thercon,
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monthly, six-monthly and yealy «'raddhas to be performed !.  She® should
honour with oblations and p@réa ( charitable gifts ) her husband’s paternal
uncle, preceptor, daughter’s son, sister’s son, maternal uncle, and also old

persons, guests and women ( either- born in the husband’s family or depen-
dent on him ).

Kupyam means tm lea.d and t.he like * ( base mef.als ). As to what
Brhaspati ( p. 378 vv. 53-54 ) says :

Whatever property of various kinds such as pledges and the like that
.belongs to a person after partition, his wife, on his death, shall get it with
the exception of immoveables. The wife, even if virtuous and even if a
share were alloted (i. e. even if her hushand was alloted a -share on a
partition ), is not entitled to immoveable property

that, according to Smrticandrika, refers to a wife having no daughter (even),
since a wife who has & daughter takes even immoveabls property ;  while,
according bo Madhava, that text is meant to forbid the sale &e..of immove-
able property (by & widow) without the consent of (her husband's) kinsmen.?

1. The Gbdika s'raddha is the one performed on the anniversary of the day of death.
The monthly ér@ddhas are twelve, performed cvery month on the day of death and the
six monthly s'riddhas are two. Aparirka, Dayabhdga and some others read * sinmasi-
dikam | and explain that a widow could not perform the p@rvana s’raddha and so that
text specifies the monthly and six-monthly Srdddhas. The word &di refers to the
g'réddha on the 11 th day after death, the sapindikarans &c. This verse is rcferred fo in
Lallubhai v. Mankorcbai 2 Bom. 888 at p. 420 and in Surda'rﬁ v. Dahibai 29 Bom.
816 at p. 819,

* 2, This view of Madhava is more reasonable and has bzen universally accepted by tho
British Indian Courts, which hold that & widow cannot alienate her husband's in;movea.blb
propexty cxcept for legal necessity or without the consent of those who are her husband's
presumptive heirs after her death. As regards movables a widow succeeding ag heir has
larger powers of disposition during her lifetime than over immoveable property ( vide
Damodar v. Purimianandas 7 Bom. 155 at p. 163 ) but she cannot dispose of them by will
{ Sha Chimanlal v. Doshi 28 Bom. 458); Gadadhar Bhat v. Chandrabhagabei 17
Bom. 690 ( F. B, ), whero on p. 710 refercnee is made to the passages of the Maytkha about
‘the wife. In Gurunath v. Krishnuji 4 Bom. 462 it was held that even if the husband was
soparate and died sonlcss, his widow in the absence of special circumstances would have no
power to make al absolute alienation of the husband’s eslate. The consent of the reversionary
heirs ‘may validate an alienation by a Hindu widow, since it offers presumphve evidence of
the justifiability of the alienation, but in the earlier cases like Varjivan v. Ghelji 5 Bom. 563
at p. 571 the consent of a female reversionary heir like the daughter was thought to bo insu-

. fficiont.Howover in later cases it has been hold that it docs not matter whether the consenting
. roversionor is a madle or a female; vide Adkkava v. Sayadkhan 51 Bom. 475 F. B. (=29 Bom.
L. R: 886 ): In the caso of a gifi by a widow consented to by a reversioner
it has been hold that it would be binding on the reversionor on the principl_o
of election to hold the alienation good. Vide Basappa v. Fakirappe 46 Bom. 202,
Range { v. Nachiappa 45 I, A,72. Tho text of Katyayana ‘ when tho husband is
dead ’ is quoted in Narasimha v. Vynkatadri 8 Mad. 200 at p, 202 and it was held that
restriction on tho widow’s ‘power applics to both movables and immovables. This foxt is
*P, 138 ( text ).
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that text refers, according to Madana, to the wives of one who dies undivided
or re-united, since it ocours when it ( re-union) is the topic of discussion.
Katyayana says : .

If the husband is gone to heaven ( i. . is dead ), his 827% is entitled to
food and raiment ; she obtains, when he dies undivided, his sharc of the
wealth till her death *.

The word avibkakta ( undivided ) is illustrative ( and so inclusive ) of
the re-united also ; the word ‘ tu’ (but) is used in the sonse of ‘or’.
Therefore there are two propositions (in this verse), out of which the lutter
refers to the wife and the former to kept women; this is tho view of
Madana. The basis ( the rcason ) of this statement (of the law) requires
consideration ( i. ¢. this statement of the law is not quite correet). The
same author ( Katyayana ), however, makes a correct statement (of the Iaw):

*( the Wife) being engrossed in serving the elders, is entitled to enjoy
the share assigned ; but if she does not serve ( the elders ), only food and
raiment should be provided for her.

Guru means * father-in-law and the rest ' ( the other elders ). The
meaning is that ( the widow of a deceased member in a joint family ) takes
a share at the pleasure of the gurws ( elders ), but otherwise only food and
raiment. The same author ( Katyayana ) says :

(a widow ) 2 who does acts injurious ( to the family ), who is immo-
dest, who destroys the wealth ( of the husband ) and who is addicted to
unchastity, is not entifled to the wealth.

As for the text ( Manu 11. 188):

this same® procedure should be followed also in the case of fallen women;

food and raiment should be given to them and they should reside near the
house

it, according to respectable writers, refers to the husbhand (when he is living).
Evam vidhim means * (the procedure ) viz. deserting the fallen ( degraded ).

Even to a widow who is suspected of incontinence, only maintenance
( is to be given ) since Hanta says

_ If a woman becoming a widow (vide above p. 150). Karkas'd (as said)
in the Mitaksara means * suspected of incontinence '

1, 'Fhis verse is quoted in Lakshman v. Satyabhamabai 2 Bom 494 at p. 511 and in
Savitribai v. Lacmibai 2 Bom. 573( F. B. ) at p. 582.

9, This verse is quoted in Musammat Ganga v. Ghasita 1 All, 46 (F. B.)
ab p. 48.

8. This verse is quoted in Bhikubai v. Hariba 49 Bom, 459 atp.468. Manu in
the proceding verses ( 11.182 and 184 ) 1aid down that kinsmen should treat a man guilty
of a mah@pdtaka as dead, should offcr water to him as they do to a doad man, should stop

all intercourse with him ( viz. speaking, inviting, sittting in his company ) and should not
give him the heritage,
* P. 140 ( text ).
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Therefore® it is established (by the foregoing discussion) that a lawfully
woddod wife, who restrains ( her senses), is entitled to take ( her deceased
hushand's } property. But if there be more than one they will take it after
dividing ( equally among themselves ).

In default of her (i.e. of the widow ), the daughter® ( takes the
estate of the deceased ). Hence Manu ( IX. 130) Bays’

*A son ( of & man ) is like the man himself and the daughter is equal

to the son. How can another inherit the estate ( of a deceased person )
when she ( the daughter ), who is his self ( as it were ), is living ?

If there be more daughfiers than one, they should divide and take the
estate. Among them also, if one is married and the other is unmarried, then
only the unmarried one ( takes the estate ), by reason of the words of
Kityayans :

A wifs who iz chaste takes the wealth of her husband ; in‘default of
her, the daughter ( takes ) if she be unmarried.

Among married ( daughters ), if one is rich and the other is indigent,
then only the indigent daughter gets ( the estate ), on account of the dictum
of Gautama ( Dh. 8. 28. 22) * stridhans ( woman's peculiar properby ) goes
to the daughters, unmarried and unprovided8 for ', Ap'ratig_thim_ moans
* devoid of wealth > Those who are well-versed in the tradition ( of law )*

1. This paragraph is quoted in Hari v. Vijai 31 Bom. 560 at p. 564.

2. The whole ssotion about the daughter is quoted in 46 A1 192 ai p. 196. ' Daughter’
means * legitimato daughter’. Vide Meenakshi v. Muniandi 38 Mad. 144. .In Advyeppa v.
"Rydraza 4 Bom. 104, it was held that a daughter was not debarred from inheriting to her
father by reason of unchastity. At p. 111 referance was made to the entire silence of the Mif.
and the Maytkha about the chastity of daughters whon both are very particular about cha-
stity in widows and at p. 114 tho passages of Manu'and Katyayaua and Maytkha's remarks
thereon are quoted. This case was approved of in Tara v, Krishna 81 Bom. 435 and followed
in Kojiyady v. Lakshmi 5 Mad. 149, Several daughters succeed as tenants-in-common and in
Bombay take absolute estates which they can dispose of even by will. Vide Dabaji v. Balaji 5
Bom. 660, Bulakhidas v. Keshavlal 6 Bom. 85 ( where the vorse of Manu and the words ‘If
there he more .....ooveevvaneens take the estate ® are quoted ), Bhagirathibai v. KEahnujirao 11
Bom. 285 (F.B.), Vithappa v. Savilri 31 Bom. 510 (=12 Bom, L. R. 487 ), Balvaniraov.
Bajirao 47 I. A, 218 at p, 223 (=22 Bom. L. R. 1070 ). But in all other provinces daughters
take only life estates. Vide 47 1. A.218 at p. 221 ( in which the differcnce between the Bom-
bay view and the view of tho other courts is explained as due to the dominating influence of
the Maytakha in the former. )

8. Tho word * unprovided for ’ is used in contradistinction to ‘ enriched’, as was held
in 4 All, 248 and 47 All 408, in both of which it was further held that the source of the pro-
vision is immaterial. The toxt of Gautame and the Mayuikha thercon are referred toin Jam-
nabai v. Khimgji 14 Bom. 1 at p. 18, In Tofawa v. Basawa 23 Bom. 229 it was said that the
courts ought not to go minutely into the question of the poverty of daughters, yct where the
difflerence in wealth is marked, the whole property passcs to the poorest daughter. In Mithila
there is no distinetion botween rich and poor daughters and in Bengal under Diyabhage the
criterion is the actual or potential capacity of having male issue. .

4. N1l bas in mind Viji&nes’ varn, who propounds this view in the Mit.

* P.141 ( text ).
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say that the word 877 ( in Gautama's text ) is illustrative of ( and so inelu-
sive of ) the father also.

In default of the daughter, the daughter’s son ( takes the wealth )

gince Vigpu says$’

‘When there is no continuance of the line ( of a man ) through son or
grandson, the daughter’s sons obtain the estate. In regard to the offering
of obsequial rites to ancesbors daughter’s sons are regarded as son's sons,

In default of daughter’s son, the father ( succeeds ) and in default of

him the mother. And so Katyayana says:

Of him who is sonless ( and dies ) the widow born of a good family
( who is chaste ), also daughters, in default of them, the father, the
mother, the brother, ( brother’s ) sons are declared (fo be heirs in order).?

*And Vison (Dh? 8. 17 4-11 ) says ‘wealth of the sonless goes to his

wife ; in default of her, to the daughter; in default of her, to tke
daughter’s son; in default of him to the father; in default of him
to the mother: in default of her to the brother; in default of him
to the brother’s son ; in default of him, to the sakulyas ( agnatic kinsmen ).’
As for what Vijﬁﬁnes’va,ra. says, viz. that first the mother succeeds to the
estate ( of her deceased son ) and then the father on the ground tkat in Gthe
clause expanding ( the word pitaraw ) which conveys its sense the word
madir ( mother ) occurs first, though in pilaraw, ( an instance of ) an 6kde
#'es which is an exception to Dvandva ( compounds in general ) no ( par-
ticular ) order is perceptible, and on the ground of following the order ( of the
words) in the dvandva (here matdpitarau) to which (the ekas'ssa pitaraw),
is ap exception and on the ground that the father is common to other sons
( from other wives ) while the mother is not, that is refuted by the very
fact of its being in conflict with these bexts ( of Visnu and Katyayana ):
and ( that opinion is also refuted by this viz ) there is no authority for
(saying that ) the word matr does (musb) occur first in the clause of expanding
( the word pitaran ), for ( saying that) ekas’esa is an exception to ( the
ordinary ) dvandva, since it ( ekas'esa pitaraw ) is allowed optionally with

1. This does not occur in the printed Visnu Dh. 8. but compare Visnu Dh. 8. 15.47 and
Manu 9.136.

2. This passago is quoted in Advyappae v. Rudrava 4 Bom. 104 at p. 114,

3. This is attributed to Brhad-Visnu by the Mit, Vir. and other works and to
Vrddha-Visnu by the Paris’aramadhaviya. The readings of this passage as quotcd in the
geveral works differ considerably. The printed Visnu rcads as in the text, but omits the
sltra abont ths daughter's son. The Vivadaratnikara and Vivadacintaimani read ‘lada-

bhive matrgimi tadabhd@ve pitrgAimi. ’
* P. 142 ( text ).
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the ( regular ) dvandva ( matapitarau ) and for saying that being common
and not being common are factors that determine the order ( of succession )b

In default of the mother, the full brother ( succeeds ); in default of
him ( i. e. the full brother ), his son (succeeds ). As for what Vijfa-
nes'vara and others say, ' in default of full brother; half brothers ( i. e. born
of a different mother ) succeed and in default of them ( half brothers ), the

1. The whole of this section on the rights of father and mother is quoted in
Balkrishna v. Lokshman 14 Bom. 605 at pp. 609--610 ( in which being = case from
Ratnagiri the mother was preferred to the father ). 'Fhe father is preferred to
the mother as an heir in Gujrat, in the Bombay Island and northern Koukan
where the Maytkha is tho paramount authority, while in fhe rest of the Bombay
Presidency the mother is the preferable heir. Vide Khodabhai v. Bahadar Dala 6 Bom.
541. An adoptive mother succceds in preference to the adoptive father in the Bombay
Presideney wherever Mit, is supreme; Anatdi v. Hari 83 Bom. 404. Step-mother is not
included in the word ‘mother’; vide Kesserbal v. Vulab 4 Bom. 188, A remarried
woman can succeed to her son by her first husband if the son dies affer remarriage;
Basappa v. Rayara 20 Bom. 91 ( F. B.). Mother's unchastity does not debar her from
succoeding; Kojiyadu v. Lakshmi 5 Mad. 149 and Vedammal v. Vedanayaga 31 Mad. 100
but vide Ramnath v. Durga 4 Cal. 550. This passage is an excellont example of
the brevity and vigour of Nilakantha's style. Nil. first condenses the remarks of the Mit.
and then refutes its reasoning. Panini ( II.2.29 ) lays down that several words may be
compounded when they are together employed in the sense of ‘ca’ {and ) and would be
in the samc case ( when separately employed ). Such & compound is called dvardva ;
m@tapitarau is an example of it. Fwo olher sitras (Panini I. 2, 64 and 67) lay down that
when several individuals of the same kind (sar@pa) are grouped together in the same case
relation, only oue of them is retained and if the two individuals are male and female, the
male is retained. Pitaraw is an example of ckas’esa (lit. where only one out of several is left).
The general rule about dvandva compounds is that all the several words forming it are
retained, whila in such ekadesus as pitaraw, bhr@taraw, only one word is present and the
other { m#ta, svasi ) is suppressc. From this point of view ckafesa may be said to be an
oxception to dvandva. Such compounds are very limited in number. The reasons which
Mit. puts forward in preferring tho mother to the father ave three, (1) even in expanding
the ekas'ega pitarau the word matr occurs first ( m@i@ ca pitd ca pitaran ); (2)in the
regular drandve form matapitarau, the word mitr comes first; (3) the father may
have several wives from whom he may have several sons i.e. the father is common to
several sons whose mothers are different, while the mother is not so, NIl. first of all says
that the view of the Mit. preferring the mother is opposed to the dicta of ancient sages
like Visnu and Katyayana. Then he oxamines seriatim the reasons assigned by the Mit. He
first denies that the ekas'csa is an exception to the drandva. According to tho Siddh-
aintakaumudi, both Ekadesa and Sam@sa are two out of five ¢1itis. Besides when a certain
thing is stated to be an exception'the results stated as the rule do not follow at all. But pitaran
is only an optional form, as we have mat@pitarau also. So N1l is right in saying that the
ekadesa pitarau boing optionally allowed with matdpitarau is not an exception. NI, asserts
that there is no authority for saying that in expanding tho word pitarax or in dissolving the
compound miatdpitaran the word malr comes first. This is an over-statement on the part of
Nil. Though Panini does nob say that m@lr must come first, yot the Aaéika and other gram-
matical authoritics have always for ages dissolved the compound as 'm@ta ea pita ca.’ Nil.
is also right in denying that being common to the son wilh other sons from other wives is a
ground for postponing the father, This argument of the Mit. is cxtremely specious. Vide
notes to V, M. pp. 241—244,
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sons of full brothers ( succeed ) ', this is not correct, since ( on this view )
there will be contradiction in taking the word bhrdér ( in YajHavalkya's verse )
as used in two functions, viz. in the primary ( function or sense ) with
regard to the full brother and in the figurative sense with regard to the half
brother.! Some, however, say that in the word bhvatarah ( of Yaj. ) there is
ekas’ess of dissimilar things as expressed in the ( expanded ) form
* brothers and sisters are ( designated ) bhr@tarah * on account of the rule
( of Panini I. 2. 62 ) ‘ the 'words Dhrdlr and puéra may be compounded
( respectively ) with 80487 and duhilr to form an skas'esa ' and hence
on failure of brothers, sisters ( succeed ) This ( view ) is incorrect,
since there is no authority for taking the word ‘bhrataral ' (in Y&j. ) as
an 6kag'esa of disimilar objects.?

The sons of brothers® also, even if at the time of the death of their paternal

1. The rule of mimfrhs is that the same word in a sentence must have only one sense.
Vide above p. text 92 and tr.p. 83n.3  Yaj. uses the word * bhrAtarah '. If that word
primarily means ‘ full brother', the sense of ‘half brotber ' ean b2 ascribed to it only ina
sacondary (gaun? vrtti) sense. The Mit. includes both full and half brothers under bhratarah.
Nil. says that thereby tha Mit. runs countoer to a well-known mlmamsk doctrine. Vide
above p. 121n, 1 for s'akti meaning the primary function of a word. An obvious reply to
Nrlakantha's eriticism is that the word bhratr simply means *brother® { whether full or half
is not exprossed ), that the Mit. prefers tha full hrothar to the half brother becauss the former
has more particles of the bodies of the parents than ths latter and so has greater propinquity
and that if bhs@tr primarily meant full brother ( as N1l insists ), Yaj. should have used {(in
11,138 ) the word bhrafr alone and not sodara as he doss,

In Ekoba v. Kashiram 16 Bom. 716 ( where o man died leaving his half brother by the
same father and a half brother by the same mother who had remarried ) it was held that the
half brother by the same father was entitled to succeed and that there is no provision in the
Mit. or elsewhere for the sons born of the same mother after her ramarriage being treated as
brothers born of the same womb for the purpose of inheritance so as to beincluded in the
meaning of the word ‘ bhrditarah ' used in the texts. Bui Nandn Pandita in his Vaijayantt
does speak of a half brother horn of the sam~ mother but of a different father as an heir, Vide
Narayan v. Laa ma-Daji 1. L. R, 51 Bom. 784 at p. 703 where references are given.

2. In Muljiv, Cursandas2+ Bom, 563 at pp. 568--69 the passage from ‘some however qu'l
to the end of the section on sister is quoted. Ordinarily ‘ bhrdtarah® would mean ‘ brothers
simply and not * brothers and sisters’. There is nothing in the context in which the verse
of Yaj. oceurs to show that ‘ bhriitarah’ is to be taken in this somewhat unusual sense. An
ckas'csa may be cither of similar objects or of dissimilax objects. Tho dual or plural form
of o word is the ekas’esx of similar objects and the dual or plural forms of only a few words
like biralarau or bhrGtural ave somelimes used as ekadesa of dissimilar objects. The Smr-
tieandriki also eriticises this view following a bh@gyakra of Ap. Dh. 8. Vide notes to V. M.
P. 246. The Balambhattl (which is later than the Mayfikha ) held this view, but its doct-
rine has not been aceepted in the Bombay Presidency and the sister suceeeds only ns gotraja.
Vide Mulji v. Cursandus 24 Bom. 563, 579 ( =2 Bom. L. R. 721)

3. This passage of fhe text is ohviously sugsested by the very similar words of the Mit.
viz, “ when the brothers of a sonless man all take an interest in his estate after his death, but
before the actual partition of the estate of the deccased one of tho brothers dies, then tho sons
of tho brother (who died after taking an interest ) are entitled to a share through their father
and when a partition of the estate is to be made, it is proper to resort to the rule ‘allotments
of shares is according to the fathers’” This contemplates a case like the following: A dies
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uncle they had no conncction with the wealth ( of the deceased uncle )
because their father was then alive, are entitled to take by partition with
their other paternal uncles the share of their father ( in the deceased uncle’s
estate ) according to the rule ( Yaj. IT. 120 ) ‘ among {( claimants ) sprung
from different fathers the allotmentb of shares is according to the fathers. ’

* In default of the brother's son,! the golraja® sapindas ( succeed ). .

leaving B, C, D his brothers as his nearest heirs; but before the estate of A is actually divided
B dies leaving two sons E and F. Hore E and F have no right to the property of A at his
death, as their father B was alive. Yet at the time of actual partition, they will take the
share that would have gone to their father B. Onec has to see whether tho property has vested
in a person and not whethor it has been actually divided. Tho Mit. had to state this ex-
pressly beeause it miight be argued that as Y&j. prefers brothers to brother’s sons, in dividing
the wealth of A tho brothers C and D should exclude the sons of,B. TFhe reply is that one
must look to the time of death and not to tho time of actual division of the estate.

The general rule of construction accepted by the Bombay High Court is te constrno both
the Mit. and the Maytkha so as to harmonize them with one another wherever and so fax as
that is reasonably possible. Vide Gojabai v. Shrimant Shahajirao 17 Bom.114, 118. There-
foro the above passage of the Maytikha must be construed in the same way as the Mit. In
Chandika v. Muna 23 T. A, 70 (=2£A11 278 =4 Bom. L.R.376) the Privy Council follow-

‘ing an incorrect rendering of this passage made by Borradaile remarked with regard to the
tribe of Ahban Thakurs that migrated from (iujerat to the United Provinces before the
Maytkha was composed that the Maytkha only embodied and defined a pre-existing custom
and that according to the Maytikha sons of a brother who is dead share nlong with surviv®
ing brothers and that the rule as found in the Maytkha does not go beyond brothers and
their children. Tt is submitted with great respect thab there is a double error here. Tho
Mayiikha had nothing todo with Gujerat, bing composed by a Maharastra Pandit, whoso
family had migrated to Benares, under the patronage of a Bundella chieftain. In Haridas v.
Ranchordas 5 Bom, L. R. 516 the court following the P, C, decision allowed tho son of a pre-
deceased brother to take along with the brothers of the deceased. In Jagubhai v. Kesarlal
49 Bom. 282(=27 Bom, L. R. 226) at p. 286 the differing translations of this passago of the
Maytkha are rcferred to and it was held following the P.C. dccision on the principle of
stare decicis thab the ncphews of the deceased share the inheritance along with his surviv-
ing brother or brothers.

The distinetion hotween the whole blood and the half blood is not to be earried beyond
the brothers and their sons., Vide Shankur v.Kashinath 51 Bom. 194 F.B. (=2) Bom.L.
R. 1), whero all relevant toxts and deeided cases are referred to. In Sube Singh v. Sera-
fraz 19 All, 215 ( F.B.) it was held that this distincilion between whole blood and half blood
applios also to all sapinda rolations other than brothers and their sons. In Ganga Sahai v.
Kesri 87 All 545 P, C. (=42 I, A. 177 ) the Privy Council held that 19 All. 215 was restricted
to sapindas of the same degree of descent from the common ancestor and that » paternal unelo
of the half blood succoeded in preference to full paternal uncle’s son.

1. In Appajiv, Mohanlal 54 Bom. 564 F. I3, (=382 Bom. L. B. 709 ) it was held that a
brother's grandson is not included in the word ° brother’s son '. Vide also Chinnasami v.
Kungju 85 Mad. 152 which discusses all texts und modern writers.

9. Gotraja literally means *born in the gofra or family.' The golrajas are agnatic
kinsmen and arc of two kinds, sapindas and samanodakas. The Mayitikha docs not dilate
upon the explanation of sapinda, It taciily assumes the explanution of sapinda given by the Mit.
In commonting upon Y&j. I. 52--58 the Mit. explains supiuda relationship as arising from
having particles of the body of the same ancestor. It is limited to seven degreeson the father’s

* P, 148 ( text )
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side and five degrees on the mother’s side.  In caleulating degroes the ancestor to whom re-
lationskip is traced and the person whose sapinda relationship is to be ascertained are to be
takon into account. Vide Lallubhai v. Mankorebai 2 Bom. 388 p. 423 and Lallubkai v,
Cossibai 7 1. A. 212 ab p. 232 (=5 Bom. 110 at p, 119) and Kesserbai v. Hunsraj 80 Bom. 431
at p. 448, Ramchandra v. Tinayak 41 I, A, 290 at p. 800--801 for a translation of the passago
of the Mit. on sepinda relationship. ‘A man’s six male paternal ancestors, his six male des-
condants, the six male descendants through an unbroken male line of his six paternal ances-
tors arc his gotraja sapindas. The samanodakas will be explaincd later. Sapindasarc either
gotraja or bhinnagotraja (born in a different gotra). The latter, according to the Mit., aze called
bandlus, In Jadunath Kuar v. Disheshor L.R. 59 1. A, 178 at p. 100 the Privy Council say
that two conditions must be satisfied before onc can claim as a gofraja sapinde viz. a
common patriarchal stock and sapindaship with the deceased i.e, blood connection through a
common ancestor by unbroken male descent.

The word baddhakrama ( lit. whose oxder of succession is fixed ) is usually translated as
* the compact series of heirs. ° The heirs expressly specified in Y&j. from the wifo to tho bro-
ther's son are baddhakrama, take in the order in which they are cnumerated and do not
allow anyonc clse not specifically mentioned to take before them, Vide Nahalchand v, Hem-
chand 9 Bom. 81 at p. 84,

If certain persons are specially invited for a meeting or dinner, they arc assigned special
seats, while those who come uninvited or without previous intimation are seated after those
who are specially invited. This maxim is made use of hore in assigning & place to the pater-
nal grandmother. Vide Jaimini V, 2:19, 8'abara on Jaimini X. 5.1 and 8'aikara’s bhasya
on Vedantasttra IV, 8.3 for illustrations of this maxim. In Mohandus v. Krishnabui 5 Bom®
837 it is said (at p. 602 ) that this maxim only applics to gotrajas and does not apply to
bandhus.

The position of women is peculiar. Fhe gencral rule in the whole of India, exceptin
Bombay and Madras, is that no females succeed as heirs to males unless they are expressly
named as heirs. Therc are only five such female heirs, viz. the widow, the daughter, the
mother, the paternal grand-mother and the paternal great-grand-mother. In Madras & fow
more females such as the son’s daughter, the sister, tho brother's daughter succeed as ban-
dhus. In the Bombay Presidency, hoth under the Mit. and the MayGkha, numerous females
are brought in as gotraja sapinda heirs and succeed to males. A woman by birth belongs to
one gotra and by marriage passes into the gotra of her husband. The wife, the mother, tho
paternal grand-mother are not goiraja in the literal sense { born in the family ), but they
come to have the same gotra by marriage i. e. they becomo sagotra. The Mit., paraphrases
the word gotraja by sagolra and sam@nagoira when it says, ‘in this way is to be understood
the suceession of sapindas of the same gotra ( sam@nagotranam sapindanam ) upto the 7 th
degree.’ In Lallubhat v. Mankorchai 2 Bom. 3888 ( at pp. 420 and 488 ) it is said that, as
the paternal grand-mother is specially named as an heir by Manu and as the Mit. names the
paternal great-grand-mother as a gofraja, the term goiraja is not confined to males. In the
same case it was said that, though the foundation of the rights of widows of goirajas under
the Mit. is slender and almost shadowy under the Maytukha, the widows of gotraje sapindas
must be admitted as heirs on the ground of positive acceptance and usage. Vide 2 Bom. 388
at p. 447 and Lallubhot v, Cossibai T I. A, 212 at p. 287 (=5 Bom. 110 at p. 124 ). Vide also
Lakshmmibai v. Jayram 6 Bom. H. C. R. (A. C. 1.} 152. TFhercfore in the Bombay Presidency
both under the Mit, and the Maytkha, widows of gofrajas such as son’s widow, brothor’s
widow, uncle’s widow are admitted as gotraja sapindas, though they aro not cxpressly men-
tioned in those two works and though they are not born in the family but only enter the
family by marriage ( i. c. they are sagoira or samdnagotra ), They however do not take ab-
solule estates, but only limited estates. Vide Twljaram v. Mathuradas 5 Bom. 662, Dut
those females who are born in the family when they take as heirs take the estate absolutoly
in the Bombay Presidency. In other presidencies the widows of gofraja sapindas not speci-
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Even amongsh them the firsh is the paternal grandmother, since Manu ( 9.
217 ) says:

‘When even the mother is dead, ths father's mother should take the
estate.

Although she (i, e. the paternal grandmother ) is mentioned ( by
Manu )} immediately after the mother, yet, as it is not possible to make
room for her in the compact series ( of heirs ) ending with the brother’s som,
she should be placed at the end after the brother's son following the rule

' those that come uninvited should be seated at the end.’

1n default of her (i. e. the paternal grandmother ), the sister (succeeds)
since Manu ( 9.187 ) says:

The wealth® ( of the deceased ) belongs to whomsoever is the nearest

( to him ) from amongst the sapindas
and since Brhaspati says:

Whera there are many relations, sakulyas (persons belonging to the same
family or gotra), and bandhavas ( bandhus or cognates ), he, who is the
nenrest of them, shall take the wealth of a childless ( dceeased ) person

and since she (i. e. the sister ) also has the stabus of being a goiraja
equally ( with her brother ) as she was born in the goira of her brother.
There is not, however, (in her ) the status of heing a sugoira ; that status
( of being a 8agotra ) is not however here (i. e. in Y&j. ) declared as the
motive ( or reason ) of taking the property ( of the deceased ).?

fieally named in the Mit. and Y&j. aro not heirs at all. The grand-mother does not take it
a8 stridhana (1 All 661 ) and takes only a limited cstate as an heir ( Dhondi v. Radhabai
86 Bom. 546 ). The passage of the Maytkha about tho grand-mother is quoted in 2 Bom.
888 at pp. 488--84. ‘ Grandmother® doos not inciude o paternal step-grand-mother and &
sister would be preferred to a paternal step-grand-mother; vide Lingangowda v. Tulsawa 17
Bom. L. R. 815,

1. This half verse is variously explained by Kulliika, the Madana.pa.ri;a.tn., the Balam-
bhattr and other works, tho chief difficulty is caused by sapind@dyak and tasya tasya. Some
take tho first as equal to * sapindat yah ' and others as one word meaning ‘ sapinda and the
like . Some tako one ' tasyn ' as referring to the deceascd and the other to the inheritor,
while others take both as referring to the inheritor, corresponding to yak (one more yak be-
ing suppressed for the sake of the metre ). Some take sapinddl as meaning ‘ sapindamadbyas,s
while others take it as referring to the deceased. Vide Lallubhai v. Mankuvarbai 2 Bom.
388 at p. 421 for a translation of this passage as * whoever is the nearest supinda his should
be the property.’

2. Nil, stands almost alone among writers of eminence in assigning a high plave to the
sister as agofraja, Even his own cousin Kamalékara does not do so. His reason is that tho
sister being born in the same gotra as her brother is a gotraja and as Yaj. speaks of gotrajah
as helrs, she is one. N1l admits that she is not o sagoira, but Y&j, doos not say sagoirah
but only gotrajab. This argument of Nil. is extremely specious. There are two weighty
objections against this axgument. Whatever meaning Y&j. might have attached to the word
gotrajak, suthoritative commentaries like the Mit. take it to mean sagotr@h. The sister is
no doubt a sapinde, but she i8 not & sagotra. Though born in the goira ( and so a goiraja
in the etymological scnse ), on marriage she passes into another goira and go Is not & sagoire
{ which is the popular conventional sense of gofraja ). Secondly if tho slster is to be re«

v, M. 21
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In default of her ( the sister ),1 the paternal grandfather and half-brother
take ( the estate) by dividing it ( equally ), since their nearness to the
deceased ( propinquity ) is equal, as { the former ) is the father's father ( of
the deceased ) and ( the latter ) is the son of ( the decensed’s) father. . In
other cases also, where the propinquity ( of soveral heirs ) is equal and
there is no distinguishing circumstance, however slight, such as the order? of
the words ( in a text ), the same ( rule ) holds good. Hence, in defaunlt of

garded a8 & gofraja heir because born in the gotra, there is no reason why other famales wha
are born in the goira, such as the son’s daughter, the brother’s daughter, the aunt ( father’s
sister ) should not be classed as gofraja heirs. But Nil is entirely silent about these other
females. The courts hold that the reasoning of the V. M. about o sister cannot be extended
ioa son's daughter.  Vide Venilal v, Parjaram 20 Bom. 173. Nil. wanted somehow to
bring in the sister and quibbles on the word gotraja. In Gapesh v, Waghy 27 Bom. 610 {=b
Bom. L. R, 581) the paternal grand-father’s grandson being a gotra]a was preierted to father's
sister who was held to be only a bandhu. The Mit. does not mention the sister atiall and
brings in the paternal grandfather immediately after the paternal grandmother. In Lallu-
bhaiv. Mankuvarbai 2 Bom. 388 it is said ( at p. 421 ) that hers Borradaile’s translation of
the passage about the sister is infelicitous and almost unintelligible at the end and & correct
rendering is given. In Kesserbai v. Valab 4 Bom, 188 at p. 200 a corrected translation of the
passage about the sister is given. In Sakheram v. Sitabai 3 Bom. 853 it was held that a
full sister sucoeeded in preference to a half brother in the island of Karanja near Bombay, as
the May@kha was the paramount authority in Gujarst, Bombay island and North Kon-
Ean., But in the other parts of the Bombay Presidency where the Mitaksard is supreme, the
result would have been exactly the opposite,as in Bhagwan v. Varubai 32 Bom, 300 ( where
the half brother's son was preferred to thesister). At p. 813 of this last case the passage
of the Mayiikha abouf the sister is quoted. In Lakshmi v. Dade 4 Bom. 210 full sister was
preferred to step-mother or paternal first cousin. In Jone v. Rakhma 48 Bom. 461 it was
held that the full sister is to be preferred to the half-sister. The rule about indigent daun-
ghter succeeding before the rich one does not apply to sisters ( vide Bhaygirthibai v. Baya
5 Bom, 264 }. The sister, whether full or half, takes an absoluie estate ih Bombay ; Kesser-
bai v. Valub 4 Bom. 188. The sister is not in the line of heirs at all in Bengal and Benaxes;
5 AlL 811 F.B. and 9 Cal. 725. But this law about the sister is now chinged by Act II
‘of 1929 which enacts that the son’s daughter, the dnughter's daughter, sister and sistér’s son
succeed in that order after the father's iather and before the father's brother; but this Act
is not to affect the sister’s position as laid down in Bombay decxsmns { Sludramappa. Ve
- Neclavabai 85 Bom, L. R. 337 ).
. 1. The order of succession according to the Mit. is different ; it is: full brothei_',
- bali-brother, full brother’s son, half-brother's son,  paternal grandmother, paternal grand-
.father, paternal uncle and then his son. According to tho Mayikba the orderis; fuil
brother, full brother's son, paternal grandmother, sister, paternal grandfather and half
brother together., Though the Mit. does not mention the sister a8 heir, under
-judicial decisions she is an heir even under the Mit.,, but would be placed (~where the
Alit, prevails in the Bombay Presidency ) after half brother's son and paternal grand-

mother, while under the Mayukha the full sister would come before the hnli brother
and his son.

2. ‘Krama’ or ‘sthana’ is one of the means for settling wha.t .things or actions are
prinecipal or subsidiary, Vide Jaimini ITI.3.14, ‘Krama'.(order ) is of six kinds of which
* arthakrama ’ { order of the senses denoted by words ) and ‘pathakrama' (order of words
only) are two. Vide notes to V.M. p. 252 for.examples. Vide Kalliunrai v, Humchandre
24 All, 128 at p.130 for reference to this equality of nearnoess in the easo of brother's gmndson
. and paternal uncle’s son.
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them ( the paternsl grandfathet and half-brother ),- the paternal great-grand-
father, the uncle and the half-brother's son take ( the estate ) by sharing ( it
oqually ) All the sapindas and samanodskas ( tske ) in the order
of their propin.quiby- Manu ( V. 60 ) declares them as follows : :
~The sapz:ngla relationship ceages with the seventh person (in the line )
end that of eamdnodakas ends when birth and name are no ‘longer
known! . o o
( Saptame ) means sfter the seventh ( person ) is. reached ( or hag
passed away ). ) .

In default® of _aodakaa (i. e. samBnodakas ) bandhus ( fake as.heirs )/

1.. The treatment of the subject of inheritance after the sister in the Mayikha is very
gerappy, vague and unsatisfactory. Fven the Mit. gives more dotails.. The latter distinctly
states that after the father's line comein order the paternal grandmother, paternal grandfnther,
uncle, uncle's son; after the paternal grandfather’s line come-in order the paternal greats
grandmother, the paternal great-grandfather, grand-uncle and his gon; that in this way up t0
the seventh person ( from the deceased ) is to be understood the right of succession in the case
of ‘ pamanagotra sapindas’. The May@kha is quite silent about the great-grandmother, It
does not expressly refer to lines beyond the great-grand-father, nor does it clearly state how
many generations in each line are to be teken, The following propositions have beon esta~
!alished by judicial decisions: (I) That the nearer line excludes the.more remote iea male
in the father's line excludes a male in the grandfather’s line and the latter excludes the
great-grand-father's line; (II) that the widow of & gotraja sapinda in one line is postponed
to any male properly belonging to that line ( e. g. a paternal unecle’s grandson is to be pre-
ferfed to a paternal uncle's widow asin Kashibat v. Moreshwar 85. Bom. 980 = 18 Bom. L.
R.552.); (III) but the widow of & gotrajs sapinda of a nearer line excludes a male belong-
ing to a remote line o, g. & brother’s widow ig a nearer heir than a paternal uncle’s gon or the
grandson of the grand-uncle; Basangavde v, Basangavda 83 Bom. 87 = 16 Bom. L.R. 699
and Khandacharya v. Govindacharga 13 Bom. L. R, 1005, As regards what is meant by
line { santdna in the Mit. ) there was great divergence of view ; vide Buddhasing v. Laltusing
42 1. A. 208=387 All 604 for reference to three different views. It may be assumed that
according to the Bombay view each line extends to six descendants in the main line from the
common ancestor { i. e. inolusive of the common ancestor there are seven generations in each
Tine who are sapindas and also gotrajas ). Vide Rachava v. Kalingappa 16 Bom. 716, Appagi
¥. Mohanlal 82 Bom. L., B. 709 (F.B.). In Vithalrao v. Ramrao 2¢ Bom. 317 at p. 334 four
meanings of the word praty@saiti (nearness) sre given and it is sald at p. 888 that the
Mayikha theory of propinquity is of descent in line and degree from the common ancestor
and that inherltance through a common female ancestor is unknown. In Garuddas v,
Laldas 95 Bom. L. R. 597 (P. C. } it .was laid down overruling 24 Bom, 817 and 61 Bom.
194 that the preferencs of whole blood over half blood extends to all heirs of the same degree
such as paternal uncles and is not confined to brothers or brother’s sons.

9. This whole passage aboub sapindas and samanodakas is quoted in Bai Devkore v.
Amritram 10 Bom. 872 at p. 880 and it was held that * saminodaka ' includes 'descendants
from & common ( male ) ancestor more remotely related than the 18th degree from the pro-
‘positus and that a sam@nodaka is to be proferred to a bandhu, bub Rama Row v. Kutliya 40
Mad. 654 dissents from 10 Bom. 872 and holds that a samanodaka must be within 14 degrees
from the common ancestor. Vide Haribhai v. Mathur 47 Bom, 940 at p. 942 for quotation
about sapindas and sam&nodakas.

: 8, Bandhu, according to the Mik., is a sapinda but of & different gotre i. e. they are cog-
npte kindred who are related to the propositus through a female and not through an unbroken
male descent. This section about bandhus is quoted or referred to in numerous cases ; vide
a. g. Sha Chama#nlal v. Doshi 28'Bom. 453 (=6 Bom. L. R. 460 ) ot pp. 455-56, Ramcharan v
‘Rahim 38 A1, 416 at p. 421, +Parot Bapalal v. Mehia Harilel 13 Bom, 631, Muthuswamt v,
Sunambedw 28 I. A, 83 at p.89 (=19 Mad. 405 )e :
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And they ave ( thus stated ) in another 8myii:

* The sons of one's father's sister, the sons of one’s mother’s sister and
the sons of one's maternal uncle-these are to be known as dtmabandhus;
the sons of one’s father’s father's sister, the sons of one's father's mother’s
sister, the sons of one's father’s maternal uncle-these are to be known as
one's pitrbandhus; the sons of one's mother's father's sister, the
song of one’s mother's mother's sister, the sons of one's mother's maternal
uncle-these are to be known as one's Mmaérbandhus,

Here' ( i. . in the texts quoted ) the order ( of succession ) is that
which is conveyed by the order of the words of the text.

1, In Grighariv. The Government of Bengal 12 Moore’s Indian Appeals 448 it was
hold that the enumeration of bandhus is only illlnstrative and not exhaustive and that the
maternal uncle though not mentioned here isa very near bandhu and would suceeed in prefer-
ence to his own son, who is specifically mentioned. Following this cage it was said in 28 1.A.83
(at p. 83) that the Mit. rather classifies by sample without attempting to specify every
member of each class. The words ‘ here the order &e.’' are quoted in Mokandas v. Kri-
shnabai 5 Bom. 597 at p. 602 and it is said that this remark only applies to the prefsrence of
Bimabandhus to piirbandhus and of pitrbandhus to matrbandhus and that there is nothing in
the Mit. or Mayfikha ‘ which can be construed into a direction that the nine sp-cified
bandkus are to take precedence of all unspecified bandhus ' and that the text of Manu (9.187)
furnishes the proper ground for decision. This remark °here the order &ec.' is quoted in
Rajeppa v. Gangappa 47 Bom. 48 at pp. 51 and 53 and it is beld that it does not refer to
preference among @tmabandhus inter se. Mandlik’s footnote ¢ this applies fo the three classes
a8 well as to the several members of the three classos ' was quoted with approval in Appan-
dai v. Bagupali 33 Mad. 480 ab p. 442 ( where mother’s sister’s son was proferred to mater-
nal unclo’s son ) but it was disapproved in Sakharam v. Balkrishna 49 Bom. 789 F.B. at p.
758 (=27 Bom. L. R. 1003 ) and the case in 83 Mad. 480 was dissonted from in 88 All. 416
atp. 424, The decision in 33 Mad. 439 was dissented from in 48 Mad. 722 where the Mayu-
kha is quoted at p. 742,

Fhere is a bewildering mass of cases on the succession of bandhus and it is impossible to
reconcile the decisions. Besides some principles have been introduced by the decisions which
huve no direct basis in the texts or commentarics. In Umaid Bahadur v. Udoichand G Cal.
119 ( . B.) it was assumed that there must be mutuality of supinda relationship between
tho person claiming as bandhu and the propositus and that in order that & man may be an
heritable bandhu of the propositus they miust be related oither directly through themselves
or through their mother or father. In Remchandra v. Vinayak 41 L.A. p. 200 { =42 Cal.584)
tho above propositions wero accepted and it was said that sapinda relationship in the case of
vandhus extends only up to five degrees { relying on the Mit, *on the mothor's side in the
‘mother’s line after the fifth ' &c.). It is submitted with great respect that all these propo-
eitions are based on no solid textual authority and arc not supported by sound reasoning. If
the enumeration of bandhus in the three verses quoted in all digests is not exhaustive but
only illustrative, how can it be said that the relationship must be only through one's self or
one's mothor or father ? Similarly, if sapinda rolationship extends o seven dogrees on a
man's father’s side and five degrees on a man’s mother's side ( Y&i. 1. 53 ), a bandhu ( who is
a bhinnagotra sapinda ) may be so provided he is within sevon degrees on hig father's side
from the common ancestor of himsclf and deceased. Vide Rama Sie v. Bua 47 All. 10. The
text of Manu ( 9.187 ) on which the requirement of mutuality is based has not been correctly
dinterpreted. Vide Swbramania v. Ranganathan 44 Mad, 114 at p, 117 and Chinng

* P. 144 ( toxb ), T
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( If an objection were raised that ) as the right to the wealth (i. e. in-
heritance to the deceased ) in the case of the wife and all the other heirs is
based on their being directly connected with the deceased, so in the case of
the bandhus also let the same rule be followed ; hence how is it that the
banihus of the father and mother ( of the deceased ) are ( declared ) to be
entitled to the wealth ( of the deceased ) ? The ( two ) verses ‘the sons of
the fabher's father's sister &c. ' are meant only to convey the connection bes
tween a term (saBijfia, here pitrbandhw and masrbandhu ) and the objects
denoted by it and not to convey the connection of these with the wealth ( of
the deceased ). ( We reply ) since even without this text (i. e. the two
verses about pitrbandhus and maibandhus ) it is possible to employ the
word ( bandhava or bandhw ) for the bandhus of the father and mother on

Pichy v. Padmanabha 44 Mad, 121 at p. 128, whore Sadashiva Ayyar J says that the verse
about atmabandhus is & childish and spurious text and that it is an illogieal, incomplete and
inconsistent classification of bandhus and criticizes the doctrine of mutuality as fallacious
(at p. 180 ) and ( at pp. 1268--123 ) the dictum in 6 Cal. 119( at p. 128 ) that ‘the heritable
bandhu must be a descendant of the matornal grandfather of the propositus or of the father
or mothor of the propositus is wrong, This opinion of Sadashiv Ayyar J is critioiged in 44
Mad. 7563 (P.C. ) at p. 761 (=48 I, A. 849 ), Vide 40 Mad. 652 at pp, 660--662 for oriticism
of Sarvadhikari's rules and of 6 Cal. 119, Great confusion is caused by judges giving vary-
ing reasons for preferring ono bandhu belonging to one class over another bandhu of the same
olass e, g. where the claimaints are equally related in degree to the deceased, a male is to be
proferred to a female ( Narasimma v. Mangammal 13 Mad. 10, Balkrishna v, Ramkrishna
45 Bom. 853. ); sometimes the ground stated is said to be that bandhus ez parie paterna are
preferred to ex parie materna (Saguna v. Sadashiva 26 Bom. 710 and 55 Cal.1158), that those
between whom and the propositus a single female intervners are to be preferred to those bet=
ween whom and the propositus two females intervene (30 Mad. 406, which is not accepted
by Rajeppa v. Gangappa 47 Bom. 48 ) ; even where the Mitaksara law applies it was hold
by the Privy Council that those bandhus who confer greater spiritual efficacy are tobe pre-
ferred to others, though of the samo olass and though equally near in degree, who confer less
spiritual benefit. Vide Jotindrae Nath v. Nagendra Nath, 83 Bom. L. R, 1411 ( P.C.)
where the son of a half-gister of the father of the propositus was preferred to theson of the
sister of his mother., As regards bandhus specifically named in the verses conflicting deci-
sions have been given e, g. 48 Mad. 722 holds that the maternal uncle’s son is to be preferred
to the maternal aunt's son, while in Rajeppa v. Gangappa 47 Bom. 48 those two bandhus
wore held entitled to succoed equally. The following cases will give some idea of the coms
plexities of the problems involved ; Muthusami v. Muthukwmarsami 16 Mad. 23 at p. 30
( same case in P, C. as 19 Mad. 405 ) sets forth four propositions which are approved of in
Vedachala v. Subramania 48 1. A. 840 at p. 860 =44 Mad, 758 at p. 768; Adit Narayan v.
Mahabir 48 I. A. 86, Kenchava v. Girimallappae 48 Bom. 569 ( P.C. ) =57 1. A. 868, Sakha-
ram v. Balkrishna 49 Bom.7389 ( F.B.) = 27 Bom. L. R. 1003 ; Umashankar v. Mussum~
mat Nageswari 8 Patna L, J. 683 ( F. B.), Gajadhar v. Gaurishankar 54 All. 698 F, B.,
which holds that Sarvadhikari’s rules are substantially corrcet and arrives at a conclusion
exactly opposite to that in 49. Mad. 652, In order to prevent uncertainty and wasteful
litigation consesquent, thoreon it is extremely desirablo that the Legislature should at once
intervene by enacting o simple and ensily applicable mothod of indicating preference among
bandhys,
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account ofits etymological mieaning! just as it is applicable to'the materndl uncle
of the father and the paternal uncle of the father, it would follow as (an un~-
a.ccepta.ble )-conclusion that i (the text of these two verses ) is useless (super-,
fluous )} for conveymg the connection between a teim and the objects denobed;
by it. Therefore this text ( of the two verses about pitrbandhw and mdair-’
banahu ) can have & purpose (4. e. will not become superfluous ) only by its
being { understood as.) conveying that the bandhus of the father and mother-
(Lof the decsssed are meant bo be included ) in the rule laying down ag res:
gards bandhus their connection with (i e right of inheritance to) the
wealth (of the decea.sed) The same is the case even as rega.rds l:he rule of
mourning with reference to bandhus 2, ‘

In default of bandhius the preceptor (is the heir ); on failure of hlm'
the pupil, since Kpn.sba.mb& ( Dh. 8. II. 6. 14. 9--3) says: :
- ¢ On failure of male issue, the nearest sapinda } ‘in default of the
latter, the preceptor, in defanlt of the preceptor the pupil,.’
. In default of the pupil, a fellow-student, in defa.ult of a fellow-sl:udent
a brahmana learned in the Vedas, since Gautama ( 28. 39 ) says, ‘ bra-
hmanas learned in the Vedas should take the heritage of a childless “bra-
hmana ', In default of a s’rotriya, any other brahmana in conformity with’
Kabyﬁya.na. s dictum ¢
In default of all ( these heirs ), brahmanas who are versed in bhe three_
Vedas, are pure and self-restrained toke the heritage. ( By doing) so,
dharma is not lost ( violated ). '
¥ And Ns.ra.da. says |
In all these oases the king should take heirless wealth, except; the pro-
perty of & brihmans 3 ; but the property of a brahmana which is without
an heir, he should cause to be given to brahmanas learned in the Veda,s
Brhaspati ( p- 380 v. 67 ) says:
The king takes the wealth of Lhose kgatriyas, vzis'yas and s’idras who
leave no male issue and have neither wife nor brother, for he is the lord
of everything,

1. * Bandhu ' or ' bandhave is derived from the root *bandh '( to bind) and mesns
* he who is bound by ties of blood. ’

. 2. The idea is that when itis said that the mourning for a bandhu is to be observad
for a particular period, the bandhus of the father and mother of the man are also included.
Vide Mit. on Yaj, 11T, 24, -

8. This direction of the ancient sages ba.s not been respectcd in modern times. Vide
Collector of Masulipatam v. Cavaly Venkata 8 Moore's Indian Appeals 500 at p. 527
‘Where a widow built a house and died leaving no heirs of her husband and the Government
claimed the house, it was held that Government must prove that the house was built out
of her hushand’s estate and that the widow’s blood relations ( brother and sister ) would
tako her stridbana in preferenco to the crown (Ganpat Rama v. Secretary of State
45 Bom. 1106.). .

* P, 145 ( text ).
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YajHtavalkya ( II. 137 ) states a special rule about the wealth of agcetics
and the like :

( the heirs who take the wealth of a vdnaprastha (s forest hermit ),
of a yati (an ascetic )-and of a brakmacdrin ( a Vedic student) are in

order the preceptor, a virtuous pupil, one who is accepted {or looked .upon)
a8 a brother and belongs o the same order,

( The word ) brakamacars stands for the perpetual® stident ; but in the'
case of an upakurvéna ( a temporary student ), the father and the rest alonse
are heirs : ‘ dharmabhrata ' means ‘.one who is a.coepbéd as 8 brother ,

‘ Bkatirtha ' ‘means ong who belongs to the same &srama (. e. order );
( the word ) * dh&rmmbhrirbmxkahrthm (in Ysj.) is & karmadhirays ( appo~
sitional compound ) meaning ‘ one who is accepted as a brother and is also
of the same order ’. Vijianes'vara ( holds ) that the order in which.the pre-
ceptor and the rest ( succeeded ) is the reverse? ( of the order of the words
of the bext ), while Madana ( holds ) that the order is the direct nne, .since
Vignu ( 17. 35~16 ) says ' the preceptor or the pupil should take the wealth
of a forest hermit. '

- The funeral® rites of the deceased up to the end of the ﬁenth da.y ( a.fber
death ) must be performed by him who takes his waa.lth whoever he may
be. And Visnu ( XV. 40 ) is to the same effect ‘ whoaver takés.the. wealth
is declared to be -the giver of the pinda ( the funeral cake ) *,- _This (‘ﬁopic)
has been expounded by me in the Sraddha~May8khs in the section deberiin-
ing the ( order of ) persons entitled to perform ( s'raddhas ).

- 1. A brahmac@rin is of two sorts, naisthika (one who remains a student till his
death and doos not marry ) and wupakurvina (onc who intends to remain @ student for
some years only and to get married thereafter ), Vide Gautama 3. 5-9 for the former. The
&sxamag are four, that of bmhma.cirm, of an house-holder, of a forest hermit and of an
ascetic ( sannyasin’), ’

2. ‘Reverse '— According to VijfiEnes vars, the heirs to a hormit, yati and brahma-
¢3tin axe respectively the porson accepted as a brother and belonging to the same order’ ( i. e
& vEnaprastha ), a virtuous pupil and the preceptor. It will be noticed -that the hgirs_'
ageording to Mit, ‘are in inverse order to the ordoer of the (words in the text, In Ramdas
v Baldevdas 89 Bom, 168 { = 16 Bom. L. B. 757 ) it was held that the heir of & sannyasin

{ gaii )~was's virtuous pupil and that it was doubhful whether bairagis belonging the
Vaighava RimBnandi sect could be classed as senmydsins sincc the order of bairagis ‘was
nob confined to the members of the twice-born clt_zsses. In Dharmapuram’ Pandara
Sannadhi v, Virapandl'am 22 Mad. 802 it was held that a s'Tidra cannot be a yati (or ascetic)
and that succession to a &'fidra leadmg the life of an ascetic was governed by the ordinary
law in the absenoe of any general or special usage to the contrary, But in Sambashivam
Pillai v. The Scéretary of State for India 44 Mad. 704 it was held distinguishing 22 Mad.
302 that the disciple of a §7dra ascetic who died without leaving any blood relations is
an hoir under Hindu Law and provents an escheat to the crown and that the text oi Ya.].
about the succession of the pupil was not obsolote.’

3. This passage up to the end of Visnu's text is ‘quoted in Kaigauda v Somappa
11 Bom, L, R. 797 at p. 815.
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Now ( begins ) the discourse on reunited persons.

On ‘this Brhaspati ( p. 381 v. 72 ) describes reunion: !

That man who being ( once ) separated dwells again through affection
with his father, brother or uncle is said to be reunited with him.

* According to the Mitdkgarl and the rest reunion (of a man ) can fake
place only with his father, brother or paternal uncle and not with any one
else, since ( others ) are not mentioned in the text; but it is proper to say
that it ( re-union ) takes place so as to be co-exiensive with thoss who make
the partition ; the words ‘father and the rest' (in the verse of Brhaspati) are
only illustrative of those who made the partition ; just as in the case of the
(Vedic sentence) ‘ he plants the post half inside the altar and half outsids.
Otherwise there would be the fault of the splitting up of the gentence. ®
Hence re-union may take place even with ( one's) wife, paternal grandfather,
brother’s grandson, paternal uncle's son and the like.* On account of the
same case relation ( being employed in the text of Br.) in the form ' he is
reunited who having been separated lives together again ' there can be no
reunion between the sons of separated brothers’. Reunion means & wish or
intention ( expressed ) in the form ‘ our present or future wealth shall be
common ( between us ) until & fresh partition "

On this subject Manu{ IX. 210 ) declares a special rule about a fresh
parbition between reunited persons :

If reunited® (members) dwelling together should again coms l;o a division

1, Brhaspati's text is quoted in 19. Cal. 634 at p. 638 whoro it is held that according
to the Dayabhaga it is not illustrative but mandatory and| that there can be no re-union
oxcept between the persons specified. In Basant Kumar v. Jogendra 38 Cal. 871 it was
held that there cannot be according to the Mit. reunion between first cousins who wers
originally joint, but had separated. In Balabux v. Rakhmabai 30 I. A. 130 at p. 186
(=15 Bom. L.'R. 463 and 80 Cal. 725 ) the text of Brhaspati is quoted and it is said that
reunion can take:place only between persons who were parties to the original paxtitions

2. Vide text above p, 115 and tr. p. 123 for this sentence.

. 8. For explanation of vakyabheda vide p. 90 n.1 nbove, The two rules ( vidhis)
which this single text of Brhaspati is supposed by the Mit. as laying down are: (1) res
union takes place when soparated coparceners again begin to live together and (2) that
reunion can take place only bstween the three classes of persons spacified.

4. In Lakshman v. Saiyabhamabai 2 Bom. 494 at p. 508 it is said about this
passage relating to the wife that it * implies a previous partition in the sense probably of
the allotment of & share in a division with sons’ and then the text of Apastamba *ijiya-
patyor-na vibhago vidyate ' is quoted.

5. The words * vibhaktah, sthitah and samsrstah’ are in tho same case (i.e. nomi-
native ) and so the circumstances connoted by them must all inhero in the same person.
In Sumaudrala Varaha v. Sumudrala Venkato 83 Mad. 165 it was held -that succession
in a reunited family was by survivorship and that that mode of succession was not coufined
to the members that reunited but tho son of a weunitod member born after rounion
is also reunited and takes by survivorship,

6. The printed Manu reads ‘ vibhakéah ’ for ! samarsiah’s

* P, 146 (text).
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*  then the shares are equal; in such a case the right of primogeniture
does not exist, '

Here sorde say that unequal distribution being negatived ( or prohibited )
by the clause ‘ the shares are then equal ' itself, the purpose of again ex-
pressly forbidding the right of primogeniture ( in the words ° jyaigthyam
tatra na vidyate ' ) is to convey that there is no inequality due to mere
seniority ( in birth ) bub there may be inequality ak the time of fresh parti
tion due to the inequality of estate ( put together ) at the time of reunion?.
But others® say as follows: since the clause beginning with the word * jyai-
sthyam * (in Manu ) is merely a repetition ( of what precedes ), the shares
will be equal even when there was inequality of wealth ( brought into
hotchpot ab the time of reunion ). And usage is to the same effect. Hence
when if is possible to explain this text ( of Manu ) as based on usage it is
improper to imsagine a Vedie text opposed to it, And the science of
judicial administration is generally based, like grammar, on the usages (of
the people ).%

Brhaspati ( p. 381 v. 77 ) says:

*If any one of the reunited members acquires wealth by learning,
valour and the like, two shares ( of it ) must be given to him and the
rest are entitled to equal shares.

‘When from the rule that the ascquirer gets two shares two shares are esba-
blished ( even in the case of the re-united acquirer ) this text ( of Br. ) has
& purpose of its own in indicating that, though two shares are allotbed fo
the acquirer in & partilion among copareceners who are not re-united
provided the acquisition is made without detriment to the ancestral
wealth, in a parbition between re<united coparceners two shares are allotted
( to the acquirer ) even when the acquisition is made with delriment to the
re-united property®. This is the view of Madana

Yajdavalkya ( II. 188 ) states the persons who are entitled to take the

esthte of one rounited :

1. Thisis tho view of Apararke, Sm. C, and Vir,

2. This is the view of Nilakantha. If the text of Manu were Interprcted da
some do, we shall have toassume a rulo opposed to the one laying down oqual division in
Jthose cases whers at tho'time of rounion there was inequality in the wealth cuntribuigd by
the reunited members. But if the words * jyaisthyum ' are teken ng a mero repetition
( anuv@da ) of what precedes in another form there is no neecswity to assumo & toxt and
popular usage will be followed by tho text of Manu, who says ‘usnge is iranscendontal
daw’ (I 108 ).

8. Vide as to grammar notes to V. M.p. 264,

4, Mandlik ( tr. p. 85} and Gtharpuie ( tr. p. 1490 ) hoth unndorsisnd * arjekasya dvau
bhigau ' as o text, but they do not stato whero that toxt ix to be found, 1l appears that
those words aro not & quotation but summunrire tha rulo stated lv Vos, (17.51 ). According
$o Madana this vorse of B doos not morely ro-iteinte whit Vau, guys, bui has o u§ncml pur-
pose of it own.  Midann starts with n praposttlon whivh s not neespluble to Nylakapihn
who says above (pAB7) that evon when wondth isgequized by o man with the bolp of anoeestrdl
estato tho o \1L--1' goty dwa pharos,  The Bm, Oy Yieownd slae My oxplaln this vorde
differontly, Vida notes Lo V', M, p, 200,

* P, 247 { toxb )

M2
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A reunited (person) takes (the estate) of a re-united co-heir (who dies) 5

bub a full brother (takes the wealll of) a full brother (dying).

This is an excepkion to the rule contained in the text ' the wife,
daughters &e. * ( Yaj. II. 135 ). Hence the meaning is: what determines
the right of heirship for taking rounited wealth is not the relationship of
being & wife &c. but the fact of beinga re-united member ( with another ),
The opinion of VijBanes'vara, Madana and others is: since it is a general
rule that an exception has the same province ( scope ) as the rule (to
which it is an exception ) and since the words ‘ of one dying without male
issue * ( ocourring in the preceding verse, Y&j. II. 136 ) are to be supplied as
connected ( with this text ), it also ( Yaj II. 138) applies to one who leaves
no son, grand-son or great-grand-son ; therefore a reunited ( coparcener ) alone
will take the wealth of a deceased reunited coparcener of that sort (i. e. one
who has no male issue ), even though nearer ( persons ) like the wife and
the rest exist, who are not reunited with him ( the deceased ) *. This (opi-
nion ) is open to question. When it is possible to explain ( a text ) without
it ( i, e. without resorb to the principle of GnUSA”YaA ), there is no authority
for supplying ( clauses from a previous text ) .  As for the sameness of pro-
vince ( betweeu a rule and an exception ), it is not expected that it (same-
ness of province ) should be complete in every respect, but only to this extent
that somehow both® ( rule and exzception ) relate to ( the right of succession
nmong ) the 8apindas of the deceased. It may be objected that if the word
* of one sonless ' is not to be supplied ( in Yaj. II. 138 ) ther the word ° of
one gone to heaven ’ also cannot be supplied ( in the same verse ) and the
result would be that there would be no word meaning' of one decensed’
( with which to connect the verse Yaj. II. 138). ( To this the
reply is: ) it would not be so; since that term (viz. of one deceased ) can
be got from the words of Manu ( 9. 211 ) to be quoted hereafter viz. ' if he
wore o be excluded from a share or if any one of them dies.™* If that term
( viz of one sonless ) be supplied ( in Y&j. II. 138 ) the ( unacceptable )
result would follow that of two sons or of a son and grandson, one being
Ye-united with the father and the other not so re-united both will get equal

1, In_thetext on p.147read * o AGGRIIAGEAARA * for * gadGEyadye"
HiHRT o .

2. 4nusafiga is @ technical term in the PHrvamtmarhss ( I, 1.48) which means
! supplying a word or words from one sentence into another sentence or passage ’.  Vide notes
to V. M. pp. 266--267. .

8. The rule ‘ wife, daughters &c.’ and the exception & reunited coparcener takes the
estate of a rcunited coparcener * have this in common that they both relate to the successiont
of sapinduas to a deceaned person.

4, Tho verse of Manu (9.211 ) occuis in the tontext of feunion and therefore Yajfia-
valkya's verso ( 1L 188 ) can be connected with it and it is not necessary to understand cor-
tain words like ‘ svaryitasya’ and ‘aputrasya’ ifrom Yaj IL 136 into Y&j II.1988. The

maxim of interpretation is that all smyti texts bearing on a fopic are to be read together and
supplement each othet,
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#ghaves ( in the deceased father's property ) since ( on that hypothesis ) this
text would have no a.ppllca.ﬁlon to one ( o deceased reunited person ) dying
after leaving a son. ! In that case the'result would be opposed to popular usage
which is the basis of the authoritativeness of the science of vyavahdra (la.w
and judicial administration ). ( An objection may be raised that ) if ( the
word aputrasya ) be not supplied ( in Yaj. II. 138 ), this versd will be appli-
cable also to one who dies reunited leaving a son and then in a competition
between & son who is not reunited (with his deceased father) and & brother
and the rest who are reunited ( with the deceased ), the brother and the
rest alone ( who are reunited ) will get ( the estate of the deceased ) and
not the son and the like ( who are not reunited ). ( The reply is that ) it
is not so and ( the objection ) will be answered in explaining the latter half of
this verse ( Yaj. II. 138 ).

( The author ) states { in the words ‘ sodarasya &c. ) an exception to
what is laid down in this first quarter of the verse ( viz. ‘ of one reunited,
the reunited coparcener *): here the words ‘' samsrstinah samsrsti® are
understood (in the second quarter). The meaning (of the second quarter) is
that in a competition between a full brother and a half brother, both being
rounited ( with the decsased ), the full brother who is reunited should take
the wealth of the deceased reunited membsr. The lafler half of the verse
( Yaj. II. 138 ) is * dadydt & '. The meaning ( of this Inbter half ) is: if ab
the time of dividing the estate of a deceased re-united member the
pregnancy of his wife was not ascertained and a son is subsequently born, the
paternal uncle or the like who was reunitéd ( with the deceased ) should
deliver the share ( of the deceased ) to such a son, but in the absence
of a son he should take the share himself.? Here the mere fact of being
& son determines the right to take the share of ( the deceased )
father and not the fact of being born after the partition ( betwsen the sur-
viving reunited coparceners), because the latter supposition serves no purpose,
is cumbrous and would lead to the ( unacceptable ) result that a son born to
& reunited coparcener in a distant country before partition would not be
entitled to share ( his father's estate ) if the fact ( of his birth ) was nob
known ( to the partitioning members ). Therefore an uncle or the Iike
though reunited must give the share ( of the deceased reunited member ) to
his son previously born, though not reunited ( with the deceased ).

1. If ‘aputrasya ' were supplied in Y&j II. 138, that verse would have no application
to & rounited person who left male issue. Then the result would be that if a man died re-
united with a son and also left a son or grandson who was not reunited, both sens would
take shares, as the verse ‘of one reunited, a reunited coparcener takes the wealth ' applies
on the hypothesis supposed only to one dying issueless.

2, The Mit. and the Mayukba widely differ as to tho interpretation of ¥&j. II.188
The Mit. supplies the word ¢ aputrasya ' in it, Nilakantha does not. Fhe Mit. connects the
first half of IT. 188 with the latter half, while Nil.-takes the two halves as independent,
.Vide notes to V. M. pp. 268--270 for details,

* P, 348 ( text ),
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The same author { Y&j. IT. 139 ) propounds the right of & reunited half
brother and a full brother not reunited to share -equally the wealth (of lshe
feceased brother )

One born of a different mother, if reuniﬁed may ta.ke ‘the wealth « of
the deceased ), but one born of a different mother, if nobt reunited,- does
not take it ; (.a full brother ) even though not reunited should take ( the
“wealth ) a.nd not the ha.lf brother ( alone ) though reumted o

Here by the expressions ¢ born of a different womb.’, ‘ born of a dlﬁ'erent
mother ’ and the like the half brother alone is not denoted, but the paternal
uncle and the like also, *since the ebymologma.l meaning ( of these words )
applies.to them also without any distinction’. - Otherwise it would follow
.that the text propounding reunion with the uncle and the rest is without n.ny
purpose, there being no other result brought about by the. state of reupion]
TThe words * asa.msggi_:yam are connected with ‘both ﬁhe.precedmg and the
succeading clausés like a lamp on a threshold® And the word “ samisrsta
by being repeated conveys one who is reunited in wealth and also -a full
brother who is related to the same womb ( as the deceased )! When the
first meaning of sarmsrsta ( viz. one reunited in wealth ) is taken the .word
pi * ( also ) is to be understood after it and at the end of the verse
the word ‘ eva ' ( alone ) is to be supplied. Hence the following are the
meanings of the sentences ( of this verse ):=( 1) anyodarya i. e. one
born of a different womb such as the wife, father, paternal grandfather, half
brother, paternal uncle and the like, if reunited ( with the deceased ), takes
the wealth ( of the deceased ); (2 ) one born of another womb, if nob
reunited, does not take ( the wealth ). By this reunion is declared by. the
method® of positive assertion and that of negabion as the cause of taking wealth
(as heir ) in the case of one born of a different womb; (.3) .The full

1. Thepaternal uncle of a person is as much born of & different mother as. his ha.lt
brother,
2, What is the purpose of reunion ? It is this that the reunited man should succeed to
the wealth of a reunited deceased pérson in preference to another relative equally related
‘but not reunited. Asamong half brothers, one who is reunited takes in preference to one
who is not rve-united, so the snme rule should apply to paternal unecles. If reunion were
‘not a ground of preference among paternal uncles, a paternal uncle stands to gain nothing by
reunion. .
3. Ala.mp on the threshold sheds light inside the house and also outside. So the
words eq‘aﬂg-qlq ? are to be connected with the preceding clause :-na"quf qq Ri
-and aiso with the succeeding ome ey gEg: .
4, gﬁg has two meanings, (1) one reunited and (2) a full brother. In the
“latter half of IL. 139 we have fwo clauses srggeqly Jgecaee: (full brother) and gge:
(onpreunited ) ( &ify ) ar=rwrgs (e ) 7 (gdia). .

. 5. * Whoever is reunited takes the wealth of the deceased.’ 'This is the method of
.ahwayae ( positive declaration ); ‘ those who are not reunited do not take the wealth ' ( when
there is reunion with some ); this is the method of vyatuek& ( ne@a.tmn or abgenee )

* P.'140 ( text ),
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brother called here ' gamsrgti ' takes the wealth, even though he be not
reunited ; by this the fact of being a full brother is itself declared to be a
cauge { of taking wealth ); (4) & ‘samsrgta ' i. e. one whose wealth
is reunited, but born of a different mother, does not alone take the wealth.
Henece the conclusion is that both take the wealth 1n equal shares, one
because he is reunited ( though born of a different mother ), the obher
because he is a full brother ( though not reunited ). Manu (9. 211-213 )
meakes this very point clear in his sscfion on reunited coparcensrs:

If the eldest or youngest of several brothers were to be deprived of his
share or if any one of them were to die, his share is not lost ; buf the full
brothers and reunited ecoparceners and the full sisters should assemble
together and should divide that share equally. -0

* Hiyeta ' ( be deprived of ) means ‘ by entrance into another order (of
ascetios &e. ), by degradation for sins and the like ! The word.* soderydh "
is connected with "brothers’ ( in the latter helf ). * Those who* are reunited *
mean the wife, the father, pabterna! grandfather, half brother, the paternal
uncle and the like.! On this point Prajapati states a special rule :

Whatever concealable wealth ( like gold and silver ) exists is taken by
the reunited members ( though born of a differsnt mother ) ; but lands and

houses are taken according to their shares by ( full brothers ) though not
reunibed.

' Antardhenam ' means gold, silver and the like which it is possible to
congeal by being deposited underground &c.; °‘ samsrgtah ’ i. e. a reunited
member born of a different womb should take it ; but full brothers should
take lands ; and cows, horses and the like should be taken by brothers full
and half. This is the mesning. Madana says that a reunited coparcener
though born of s different womb, slone takes even kine, horses and the like.
But this ( view ) is not based on the text ( of Prajapati }» In the Smrti-
candrika (ib is said that ) the full brother elone, though not reunited, takes
when what is left ( by the dying member ) is either concealable wealth or
land or kine and the like. The authority ( or basis ) for this view is ques-
tionable. Among full brothers, if some are reunited and others are not
reunited, the reunited ( full brothers ) alone should take the wealth,

In Bindra v. Mathura 6 Lucknow 456 (F.B.) it Is said that while tho general
rule as regards reunited members is that of sucoccssion by survivorship, an exception giving
preference to uterine ( sodaia ) brother not reunited has beon ongrafted to that rulo and
that under the Mitaksard a utorine ( sodara) brother though not reunited sucoeeds as
against the father ( of the deceased ) though reunited.

P 1. ‘The section on exclusion from inheritanco bolow scts out the eciroumstancos under
which a man was dcprived of his share or right to inhorit.

. 2. Vide notcg to 'V. M, pp. 278--275 for the varying intorpretations of tho two Yorses
of Yaj. { IL. 138--189 ) and of Manu ( 9. 211-212 ),

* P. 150 ( toxt ),
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because of tho existencs ( in their case ) of two reesons ( for taking wealth )
viz. being a full brother and being reunited. Hence Gautama ( 28, 26 )
says: When a reunited ( coparcener ) dies, one reunited takes the wealth,
Brhaspati ( p. 881 v. 76 ) says:

( Two coparceners ) who again ( i. . after separating ) become reunited
through affection take the sharo of each other ( on death )

The following then is the essence extracted from theabove (discussion):
The son whether reunited with his father or not should take the whole share
of his father, since the fact of being a son is alone the determining factor
as regards the rights o take the share. Even among sons if one is reunited
and the other is not, then the ( son ) reunited alone takes (the whole share),
since the text says ' of one reunited, the reunited ' ( Y&j. II. 138 ) In a
competition bebween a son reunited and any reunited person other than a son
the son alone ( takes the wealth ), since this has been expounded above, on
the words ‘ dady&e-capaharec-camsam ' ( Y&j. II. 138 latter half ) In a
competition befween reunited persons obher than the son such as fhe parents
the brothers, paternal uncles and the like, the parents® alone take. Among
them ( the parents ), Madana says' that the mother takes first and then the
father. The brother, uncles and ths like ( when all are reunited ) should
take ( the wealth of a deceased reunited coparcener ) by sharing it equally,
sines the determining factor for being entitled to take the estate viz. state
of reunion, exists in the ease of all of them. When there is & competition
between a ( full ) brother not reunited ( on the one hand ) and a paternal
unele, half brother or the like { on the other ) who is reunited, they take
after dividing equally, since Ya). ( II. 189 and 138 ) ;

A full brofher even though nob reunited should take the wealth and nob
the half brother ( alone ) though reunited ; of n 1eunited ( coparcener )

the reunited coparcener; but in the case of a full brother, the full
brother.

If there is only the wife who is reunited ( with the deceased ) she alone
takes, sines the text is * of a reunited coparcener, the reunited coparcener *.
When there is a competition ( assemblage ) between the wife who is reunited
and other males who are reunited, they alone take and not she., So also
S'ankha and Narada ( pp. 195-196 vv. 25-27 ) on starting the treatment of
reunited coparceners say :

Among brothers, if any one dies sonless or becomes an ascetie, the rest
( of the brothers ) should divide his wealth ( among bthemselves ) except
the siridhana ( of his wife ). They should provide for the maintenance
of his wives up fill the end of their lives if they keep ( unsullied ) the bed

1. The view of Nilakantha would bo different as according to him among parents, the
fathor comes before the mother.

* P. 151 ( text ),
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of their husband, but if they be otherwise they should cuf off (the mainte-
nance). It is enjoined that she who is his daughter is to be maintained out
of her father’s share ; she takes the share ( of her father ) till her mar-
riage ; after that ( marriage ) her husband should maintain het.! - .

Just as in the ( Vedic ) text ' If after & man has set aparb rice  for
offering ( in dars’a isft ) the moon were to rise in the east, he should divide
the husked grains of rice ( set apart for the igii ) into three classes * ( Tai.
Bam II. 5. 4. 1-2 ) the* actual setting apart of the rice is not intended to
be preseribed ( as a condition for undergoing the prayas’citta for the unexpected
moonrise ), since another text { S'atapatha--brahmana XI. 1. 4.1) *if ( the
moon ) rises when the ( rice for the ) offering ( is not seb apart )’ it is under
stood thab preparations for the offering ( are meant to be the condition ), so
in the above passage ( from Narada and S'aikha ) from the very opening
verse ( of Narada in that passage ) it is understood that reunited members
are the agents of the actions of dying, becoming an ascetic or dividing and
therefore the word ¢ brothers ’ is not to be taken literally ( but only as ill-
ustrative ).2 As to what S'ankha says after starting a discussion aboubt re-
united members * the wealth of one dying sonless goes to the brothers, on
failure of them the parents take it or the eldest wife °, that is- intended,
nccording to Madana,® for fixing the order ( of succession ) among the une
' reunited brothers and the rest, when a reunited coparcener dies after the
~death of those with whom there was reunion such as the paternal uncle, the
brother's son or half brother. The same author (Ma.da.na.) says that even here

1. In Bai Mangal v. Bai Rukhmini 23 Bom. 201 this last verse is quoted at
P. 296 and it is said ‘ all text-writers appear to be agreed on this point viz that it is only
the unmarried daughters who have a legal claim for maintenance. The married daughtcrs
must seek their maintenance from the husband's family, If this provision fails and tho
*widowed daughter returns to live with her father or brother there is 2 moral and social
obligation, but not a legally enforeeable right by which her maintenance can be claimed as a
charge on her father’s estate in the hands of his heirs *,

2. Vide notes to V. M. pp. 277--279 for detailed explanation of this passage, Narada
‘has hefore the three verses quoted in the text a verse ' GREA{ g IY AT that is, the dise
cussion starts with reunited coparceners in genoral; hence the word ‘ brothers’ in the first
.of the verses quoted in the Mayiikha is not restricted to brothers only but stends for all res
united members, This is illustrated by a Vedic cxample. If a man through mistake makes
preparations for a dar$a isfi and then it being really the 14th of the dark half the moon rises
in the east, an expiatory rite is prescribed. * Nirvdpa ' means * sotting sside grains, intend-
ing them for being offered to a deity '. The question arises whother tho expiatory rite is to
be performed only when the preparations for dars’a igti have gone so fnr as ‘ nirvipa’ or
‘evon if they have not gone so far. Tho S’atapathn prescribes the expiation even if Lthe graing
have not beon set apart. Honce the words ‘ havir niruptam ' in the Tai. Sam. are not to ba
taken literally. '

8. Madana's view soems to be that this text lays down a special order of succession
(-other than the general onc of wifo, daughter, daughter’s son &e. ), when ono who was res
‘united with an unclo, nophew or brother dios after all of them sre doad.

*P. 162 ( text )
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( among pa.rents) the mother takes first and then the father. °‘ The eldest
wife * (in the text of Sankha ) (takes) if she is self-restrained (i. e. chaste ).
In default of the wife, the sister ( takes ); to the same effect is Brhaspati ( p.
381 v.75);

She who is his sister is entitled to get o share therein. This is the
rule in the case of one ( dying ) childless and also without wife and
pa.rent‘.s

Some read this verse as' she who is his daughter.’ In default of

daughter and sister, the nearest sapinda ( takes ).

. Now begins ( the section on ) Stridhana.

Manu { IX. 194 ) says:
What was given befors ( nupfial) fire, what was pzesenhed on bhe
bridal procession, what was given as a token of love, whatever is obtained
{ by & woman ) from her brother, mother or father~—these are declared to
be stridhana of six sorks.
The word * six ' ( in sadvidham ) is meant only for excluding & lesser
,number . Henee the word ' and the like* in the ( following ) text of

1. This verse of Brhaspati about the sister is referred to in Kesserbat v. Valabh 4 Bom.
188 ( at p. 202 ) and also in Tukaram v. Narayan 36 Bom. 339 ( F. B, ) at p. 858.

2. 'The idea is that the mention of six kinds does not exclude o larger number, but only
emphasises that there cannot be less than six kinds of stridkana, As the verse of Manu does
not exclude more than six kinds of stridhana, the verso of Yajavalkys which aiter ex-
prossly naming some kinds of stridhana employs the word * &dya’ is not in conflict with
‘Manu’s but rather harmonizes with it. The Mif. gives the widest posslble meaning to the
word stridhans, when it sayson the word ‘adya’ ( ‘and the like’ ) in Y&j. IL, 148 that the
word ¢ 8dya ' includes ‘ what is obtained by a woman by succession to ancestral property, by
purchase, by partition, seizure ( adverse possession ) and finding’. The Mayikha does not
‘expressly state, as the Mit. does, that stridhana has a very wide meaning but divides stri-
dbana for purposes of succession into two kinds, paribkasika ( technical } and aparibhasika
( non-technical ). The former embraces such varieties of stridhana as adhyagni, adhy&vahs-
nika, anvidheya &c. enumeraled in the smrti texts of Manu, Yaj.,, Visnu and others,. v&ilo
the non-technical stri¢hana comprehends wealth acquired from strangeis or by mechanical
arts or by her own labour or in any other way. Judicial decisions have not only not followed
the Mit but have very much restricted the meaning of stridhana. In Sheo Shankar Lal
v. Debr Sahat 25 All. 468 { P. C, ) it was held that property inherited by a female from &
female is not her stridhana in such a sense that it passes to her stridhana heirs in the fomalo
line to the exclusion of males and that there is no distinction between a female inheriting
from o male and a female inheriting from a female under the Benares school ( Skeo
Partab v. The Allahabad Bank 25 All. p. 476), This means that property obtained by a female
from a male or female is not strldhana. Thisis the Inw in the whole of India except in
Western India. Vide also Chotay Lall v. Chunno Lall L.R.6 L. A,,15 at p. 82, The Privy
Council in 25 All, 468 at p, 474 refer 1o the view of the Mayukha which makes property
inherited by a female from & female her stridhana., Vide mlso 45 All. 715. In Debt
Mangal Prasad v. Mahadev Prased 89 I. A, 121(=84 All. 234 ) it was 'held that the
share obtained by a mother on partition among her sons is not her siridhane and on her
death devolves on her husband’s heirss Bo the position of the Mit. ag to partition also is
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*YajBavalkya ( II. 143 ) is easily explained ( or harmonized ) :

‘What was given ( to & woman ) by her father. mother, husband or
brother, what was presented to her before the ( nuptial ) fire, waalth given
to her on supercession and the like are enumerated as siridkana
( woman’s peculium ) 1

And Vispu ( Dhe 8. 17. 18 ) mentions more ( varieties than six ) :

‘What was given ( to a woman ) by her father, mother, son and brother,
what was presented to her befors the ( nuptial ) fire, wealth given on her
husband mearrylng ( another woman ), what was given by her relatives
( or cognates like the maternal uncle ), Sulka and anvadhsyaka® ( these
are the kinds of stridhana ).

Katyayana defines adhyagni ( given before the nuptial fire ) and the
other kinds ( of stridhana ) ® :

What is given to women at the time of marriage before ( the
the nuptial ) fire that is declared by the wise to be adhyagni stridhana.
That again which a woman obtains when she is being taken (in a pros
cession ) from her father's house ( to the bridegroom's ) is declared to be
stridhana of the adhyAvahanika kind®:. Whatever is given to (a

nogatived. On the point of adverse possession thers is a conflict of decisions. In Kanhai
Ham v. Musammat Amri 82 Al 189 it was held following 5 I. A, p. 1 that what is acquired
by & woman by adverse possession becomes her stridhans ; vide also Krishnai v. Shripati 80
Bom. 883, Subramanian v. Arunachellam 98 Med.1 at p.7. But in Lajvanti v. Safa

Chand 51 I.A. 1T1 (=5 Lahore 192 ) it was said * if possessing as widow she possesses
adversely to anyone as to certain parcels, she does not acquire the parcels as stridhana, bub

she makes them good to her husband's estate . 'Fhis was followed in Anani v. Mahadeo 81
Bom. L. R. 628. But in 46 AlL 769 and Suraj Balli Singh v. Tilakdhari 7 Patna 163 and
in Sant Baksh Singh v. Bhagwan 1. L. R.6 Lucknow p. 865 at p 878 the P. C, case of
Lajwanti v. Safa Chand was explained and it was held that if a widow holde property
adversely it becomes her stridhana. Asregards property acquired by a widow from the
atcumulations of the income of her husband's proporty vide Tsri Duit v. Hansbutti 10
ga%. 982;750 (P.0. ), Saudamini v. Adminisirator-General of Bengal 20 Cal. 483 (P.C.), 41
al, A

1, In Brij Indar v. Ranee Janki L. R.b5 I, A.1 this verse of Yaj. is quoted (at p. 14)
and it is said “ And the words ‘ and the like’ or ‘such like’ would show that the author
did not intend to limit his definition to the particular kinds of property therein enumerated,"
Adhivedanika is wealth given to a wife as & solatium when she is superseded anfl the husband
marries another woman. It is defined by Yaj. IL. 148 ( quotod in the text below ). Yaj I,
78 mentions the circumstanees under which alonc the superscssion of a wife was allowed.
In Bhugwandeer v. Mynabaee 11 Moore's Indian Appeals at p. 512 it is said that the Vivida.-‘

ptEmani and Mayikia confine stridhana within the definitions of Manu and Kity&yana
and that they exclude the property inherited and the other acquisitions which are compres
handed in the last clause of the para of the MitEksara.

2, S’ulka and anvadheyaks are explained in tho verses of Kiityayana quoted bslow, °

8. Vide notes to Kityhyana versa 894 for the origin and development of stridhana if1:
Vedic times and the times of the siitras, -

4, TheV.R. ( p. 528 ) says that when the married gixl is taken back from the brides
gtoom's house to hor Zfather's, what is given by the fathor-inelaw nnd others is alse,
adhytvahanika. -

* P.168 ( text ).

[] Ml 28
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married ) woman through affection by her father-in-law er mother-in-law.
and what is received at the time of bowing at the feet ( of elders ) is
pritidatia ( gifts through affection ). Whabever is obtained by & woman
after her marriage from the family of her husband and also wheb is
similarly obtained from the family of her ( father's ) kinsmen is said to
be anvddheya ( gift subsequent ). 'That is declared to be #'ulka, which
is obtained as the_price ( or equivalent ) of household utensils, of beasts
of burden, of milch cattle, of things { required ) for decorating herself! .

The mesning is that what is given in money to a bride at the time of
her being given away ( in marriage ) when housshold utensils and the like
are not available ( or are not given in kind ). Yajfiavalkys, (II._148)
expounds &dhivedunika :

He ( the husband ) should give to the superseded wife a sum called’

ddhivedantka which would be equal (to the expenses of his second
marriage ) when no stridhana was given ( by him ) to her, but if any

stridhana had already been given, he ( the husband ) should allot to her
only a part ( as ddhivedanika ).

* Ardham ' (half)—by this it is meant that { he should give ) as much

a8 would make_( the stridhana slready given ) equal to the expenses of the

('husband's ) second marriage (which supersedes the first wife). Devala says :

7~ What has been promised ( to & woman ) by her husband as stridbana
 must be paid to her by the sons as if it were & debt ( of their father ).

*Pratisrutam ( promised ) i. e. to his wife. On the topic of giving
property to & woman Kabtydyana states a specinl rule? ’

Stridhana should be given to a woman by the father, the mother, the
husband, the brother and kinsmen according to their means up to two
thousand, except immovable property.

Madana says that wealth other than immovables may be given up to the
limib of two thousand panas. Vyasa also says

A gift of two thousand as the maximum may be given to a womah
( by a man ) out of his wealth.

Here this gift is limited to two thousand ( if given ) every year. The
pame author ( Madana ) says that a gift if made after several yesrs may

v 1, ‘B'ulka’ generally means ¢ bride price * L e. the price paid by the bridegroom

for giving the girl in marriage. Manu IIT. 51 prohibits the taking of s’ulka by the father
of the girl for himeeli, but he allows {inIIX.54) Sulke being taken if it is kept apart.
for the girl herself. The Sm, C. and Vir, explain it as the price of tho articles which the

bridegroom was in the habit of presenting to his bride atthe time of marriage or when he.
started & home, Vide notes to Xat, v. 898,

* P, 164 ( text )
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excoed this ( limit of bwo thousand )} and in oase of ability even immovable

property may be given,

In property given to a woman in fraud of one's corarceners and in
ornaments and the like given to her merely for wearing a woman has no
ownership as said by KatyAyana :

What was given ( to & woman ) with & fraudulent intent or in virbue

some ( special ) occasion ( such as a festival or marriage ) either by

the father, the brother or the husband is not declared to be stridhana.!

The same suthor ( Katyiyana ) says that property earmed by mecha=
nical arts and also what is obtained from friends and the like other than
the father and the rest do not become stridhana ( & woman's peculiar
property ).

) Whatever is earned ( by & woman ) by means of the mechanical arts
or is acquired ( by her ) through affection from a stranger ( one other
than the father, brother, husband &e. )—in thab the husband has ownership,
but the rest is declared fo be stridhana *.

As for the text

A wife, a son, a slave—all these are without property. Whatever

wealth they acquire belonge to him to whom they belong 3

*$hat also has reference to weslth acquired by mechanical arts and the like®,

It is more proper to say thal ( this verse ) is intended to lay down that a

woman has no sbsolute dominion over even adhivedamika and other

( species of stridkana ). 1t is hence that Manu ( 9. 109 ) says

Women should not make expenditure from the property of the family

which is common to many ( members of the family ) nor even from their
own wealth without the permission of their husband.

1. Some read ‘ gopRdhi'. With this reading the meaning is ‘ what is given on
condition * (viz. it is to bo worn only on certain occaslons -like fostivals ) and
‘ yogavas'ena’ msy also mean ‘what is given by means of a deceitful trick.’
In Rurnaram v. Himbhay (1879) P.J. p. 8 it is said *if there be an hotual
and complete gift without fraud the ornaments belong solely to tha wife, If given only in
the sense of being placed in her chargo for use on extraordinary occasions they remain the
property of the husband, Wearing the ornaments at festivals affords & ground of inferenes
in favour of husband’s ownership only if there is no wearing of them on other occasions,
The inference is in no case conclusive. Possession boing prima facle proof of ownership,
when wifa has ornaments, the burden is on him who questions her ownership ',

9. This verse is quoted in Muthu Ramkrishna v. Marimuthu Goundan B8 Mad.

1086 { at p. 1040 ) and ib wasisaid that * all the texts recognise the wife's ownership in the

property acquired by her labour. They only restriet hor right of alienstion and make it

subject to tho wishes of the husband.’

8. This is Manu 8, 416 and MshEbh&rata Udyogaparva 88,064

4, This is the view of the Sm. 0. and Vir. Nilakentha appeatrs to prefer the view that
women have no independent power of disposal ( when their husbands are living } over even
such stridhana as Gdhivedamka ( and therefore also over what is acquired by mechanipal

arts and gifts from strangers ).
* P, 15p { text ),
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Yirhdra means * expenditure *?

In a certain kind of property Kabyfiyana declares tho absolute do-
minion ( of woman ).
./ That is known to be sauddyikas which is obtained by s woman
Wwhether married or a maiden in her husband’s or father's house from her
brother or parents’. On obtaining wealth of the saudByika kind it is held
( lit. desired ) that women have independent dominion ( over it ), since it
was given by them ( by the kindred ) as a support in order that they
may not be reduced to a terrible ( or wretched ) condition. Té has bgan
declared that women always have independent dominion over sauddyika
as regards sale or gift at their pleasure and even as regards immovables §,
But over immovable property given by her husband she hes no
absolute dominion as said by Narada :

Whatever was given by a loving hushand to a woman, she may enjoy

a8 she pleases when he is dead or she may give it away excepling
immovable property L

1, In Lakshman v. Saiyabhamaebai 2Bom. at p. 513, (foot-note 7} itis said that
it is better to translate * nirh&ra * by * hoard ' than as ‘ expenditure ’

2, ‘Sardham’ isa bad reading. Read ‘vapi®’ instead. Sauddyike is a technical
word used in a peeuliar sense by K&t. It is derived from ‘pudiya’ and comprehends
saveral kinds of stridhana property. It is specially coined for saying that over saudayika
a woman has absolute power of disposal even during her husband's life-time. It is wealth
which a woman receives from her parents, brothers and their relations ( but not from the
husband or his relations ). This is the interpretation of 8m. C, and V. R, (p. 511), bubthe
Dayabhaga reads ¢ bhartuh sak@s’at’ and thus includes husband’s gifts also under sauda-
yike. In Muthukaruppe v. Selathammal 89 Mad. 298 Katyaysna's definition of sau-
déyika is translated ( abt p. 800 ), the varying views of Sm. O., Par. M. and Saras. are set
out and itis held that a gift by the father of immovable property to his daughter before
marriage was saudfyika and at her absolute disposal. In Venkaraddi v. Hanamanta Gowda
34 Bom. L. R. 114¢ XKatysyana's verses on sauddyika are quoted and it is held that
property bequeathed to & woman by her maternal grandfather is her seudayika stridhana
which she is competent to alienate without the consent of her husband.

8. These two verses are quoted in 1 Mad. H. 0. R. 85 at p. 90 (foot-note).
Bhagurihibai v. Kahnujirao 11 Bom. 285 ( F. B. ) refers to Kat. on sauddyike ( at p. 802 ).
In Bhau v. Raghunath I, L.R. 30 Bom. 229 these two verses and the definition of
saudayika are quoted (on p. 288 ) and it is held that except at to the kind known as
soudayika a woman’s power of disposal over her stridhana is during coverture subject to
Jher husband’s consent and that she cannot dispose of such stridbana ( other than sauds&-
yika) by will where the husband survives her and is not shown to have assented to
the will. Vide Bhagavanlal v. Bai Dwali 27 Bom. L. R, 633, where 30 Bom. 229
was distinguished. In Nathubhai v, Javker I, L. R. 1 Bom. 121 the last of the three
verses of K&t, is rolicd on (at p. 128) for the proposition that & Hindu female is not
on account of her sex absolutely disqualified from entering into a contract.

4, This versa is quoted in Venkala Ram Raw v. Venkata Surye Rau 1 Mad
281 at p. 267 and in 25 All 351 at p. 853 ( where it was held that in immovable property:
givon or devised by husband to a wife she has no power of alienation unlegs expressly con-
ferred, } Vide also Hirabai v. Lakshmibai 11 Bom. 678, In Damodar v. Purmanandag
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The sams author declares the non-exsitence of dominion in the husband

and others over séridhana :

Neithor the husband, nor the son, nor the father, nor the brothers
have authority over stridhana for teking it or giving it away. If any-
one of these consumes by force woman's property he should be made to
restore it with interest and shall also incur & fine! If #such a person
were to consume it amicably after securing heér consent, he would bhe
made to restore the principal only, when he becomes well-off (able to pay).

Manu ( VIII. 29 and IX. 200 ) says :

On such ? of their kinsmen as seize the wealth ( of women ) while they
(bhe women) are alive a righteous king should inflict the punishment meted
out to a thief. The heirs of the husband should not divide ( among them-
selves ) the ornaments worn by women during the lifetime of their
husband. If they divide them, they become degraded ( sinful ).

Dhrtah means ‘ what was given to her by the husband and the like

and was worn by her.’ Devala says :

Maintenance ( what was given for maintenance ), ornaments, &'wlka
( bride price ) and the profits of money-lending are her stridhana. She.
alone is entitled to enjoy it and the hushand is nobt entitled (to
enjoy it ) except in the case of distress. In the ocase of idle expenditure
or consumption of it ( the husband ) should repay it with interest, but
he may use the stridhana (of his wife) for relieving the distress of his son.

Vo844 means ‘ wealth given by the father and the like for her main-

tenance *. Ldbhah® means °interest’'. Moksa means ‘' expenditure i. e.
gift.’ The word ‘ son ' (is illustrative and ) implies the whole family.
YajRavallcya( IT. 147 ) says:

The husband is not liable to return, if he is unwilling, the property

of his wife taken ( by him) in & famine, for indispensable religious

7 Bom. 155 at pp. 164--165 this verse was relied upon for the proposition that a widow has
absolute control over movables given by the husband or inherited by her. In Seth Mul-
chand v. Bai Mancha 7 Bom. 491 it was held that an absolute bequest by a Hindu of hfs
separate immovable property to his widow confers on her a8 full dominion and power of
alienation over that property as if the bequest had been made to a stranger and that the
passage of Narada had reference probably to a stage of progress in which the severance of an
eatata from the family was still looked on as impossible or at least as sacrilegious.

1. This verse is quoted in Nathubhas v. Javher1 Bom.121 at p. 128. The three
versss are asoribad to Kityayana in most digests.

9, This verse is quoted in Nathubhai v. Javher 1 Bom. 121 at p. 128,

8, ‘Labha’ is variously explained. Sm. C. and Vir. say that it means what is given
to a woman when obsarving & vrata ( such as one for securing the favour of Parvatr ); while
V. R. explaing it as  what is received from relatives . *‘ Idle experditure ' means ‘ spend-
ing in gambling’ or on * nautch parties’ &e. This verse of Y&j. is quoted in Nammalwrar
v. Perundevi 50 Mad. 941 at pp. 944 and 946, where  taken ' ig said to mesn not merely
physical taking but ‘taling and using’ and that if husband does not use, then the wife
sti]ll ¥emains the owner,

* P, 156 {text),



182 VYAVAHARAMAYUKEA [ ?ﬂbi‘i‘ gg::’a 05118

acts, in disease, or while under imprisonment ( by & creditor or by the

king or by an enemy ).
Here from the express mention of the husband it is (as good as) deolared
that one other than the husband should not take s woman’s property even
in such digtress &8 a famine and the like. ‘Dharmsakiryam "’ ( religious
act ) mesans ¢ an indispensable one .  ‘ Sampratirodhake’ means ‘in prison’.
Devala says that in certain cases (the hushand) has to return ( gbri-
dhans used by him) even if he be unwilling:

If the husband has two wives and he does not honour ( reside with)
her, he should be forcibly mads ( by the king ) to return ( the stridhana
of the ill-treated wife ) even if she bestowed it upon him through affec-
tion. *Whers food, raiment and residence are withheld from a woman
(by her husband) she may exact (or demand) her own property
( from the husband or his family ) and the share (of the husband ) from
his coparceners.

‘ Rikthinah ° means ‘from the coparcener’. This text refers to a chaste
wife; but an unchaste wife does not deserve a share. And fo the same
effect the same author says:

A wife who does acts injurious (to her husband ), who is immodest,
who wastes property and who is given to adultery is not entitled to any
wealth ( of her hushand® ).

The same author says:’

‘Wealth was produced for sacrifices; therefors one should employ it on
religious objects and not spend it on women, fools and irreligious people.

Manu (IX. 195) thus declares the order of heirs, after a woman's death,

in taking her ( stridhana ) wealth called anvadheya® (gift subsequent) :

1. This verse is also asoribed to Katyayana. If we read °‘stridhanam ' as one word as
done in the text the meaning according to the Sm. C.is*she is not entitled to use even
her own strIdhana accordingto her own wishes ', From the context it seems better to
soparate as strl and dhanam,

2. This verse is quoted in the Mit, which does not aceept the position that all wealth
is intended for sacrifices. Vide notes to V. M. pp. 287--288 for discussion of the position of
the Mat.

3. The Maytukha differs from the Mit. in prescribing several different modes of
sucoession to several kinds of strtdhana. The Mit. prescribes one mode for all kinds
of stridhana except s'ulka. The Mayiikha prescribes four differont modes viz.
(1) for anvddheya and husband's gifs of affection, (2) for s’ulka, (8) for technical
str1dhana other than thatin 1and 3, and (4} for non-technical sfridhana. According to
the Mit. this verse of Manu does not lay down s special rule ( a vidhs ) not fournd else-
wheroe but is only & re-iteration ( anwvdda ) of what is already well-known, viz. that when
& woman has several daughters ( who will therefore be full sisters ) they succeed to their
mother’s stridhana ( and sons do not take at all ), but when there are no daughters
at all then sons succeed to their mother’s stridhana together. Others like the Diyabhfga,
the Sm. C., the V. R., the Vir. hold that this text of Manu contains & speoial rule that
daughters and sons succeed fogether to the anvddkeya stridhana and to husband's glfls

* ,Pl 167 ( toxt ’v
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Anvadheya weslth and what was given to ber by her husband through

affection shall belong to her children, if she dies while her husband is alive.

The same author ( Manu IX. 192 ) partioularises whab is meant by praja
( children ):

When the mother is dead, all the full brothers (sons of the woman
decoased ) as well as the full sisters should equally divide the mabernal
wealth.

The meening {comment) of the Mitaksara ( on this passage ) is—where
owing to the non-existence of daughters it follows that sons become entitled
together ( to their mother's 8tridhana ), there they teke together * (and
divide equally }; but *where it is only the daughters that are enlitled to
succeed, there they take together—bhis is merely what is repeated ( by
this text of Manu ); but it does not lay down a special precept as to sons
and daughters taking together ( as heirs ®, which ( rule ) is unknown ( from
any other text ). But others ( writers ) say that ( this text ) lays down
a special rule not known from any other source, viz. that sons and
daughters succeed together as regards anvddheya and husband's gifte of
affection.

Msnu declares’ a special rule about sisters:

of affection, From the way in which the two views are st forth and comparing this with the
way in which the Mayiikha sets forth two views with the words ‘pare tu’ (as above p. 749 n 1)
it is clear that Nilakantha favoured the latter view. In Sitabai v. Vasonireo 8 Bom.
I.. R. 201 the whole of the passage of the Mayfikha commencing with Manu 1X, 195 up to
the text of Kalyiysna °sisters having husbands should share with brothers ' (Mandlik's
translation p. 95 1. 17 top. 961. 2) is quoted, it is held that anvddheya extends to gifts
from parents as well as from husband, that saud@yika is not used in contradistinction to
anv@dheys in connection with succession, that property given by & will becomes anvadheya
though wills were unknown to the Maytkha and that sons and daughters equally succeed
to & woman's amv@dheya. In Dayaldas v. Saviriba: 8¢ Bom. 885 the words ‘ others
say &o, ' are quoted ab p. 830 and it was held that where & Hindu female governed by
the Mayiikha law died leaving property which sho had inherited from her Iather under a
gift after marriage and left daughters and a son, the property should be divided equally
betwesn them all, the unmarried daughters having preference over married ones. In
Ganga v, Ghasita 1 All 46 ( F. B. ) it was held that unchastity does not incapacitate
a daughter from succeeding to strxdhana.  This was followed in 80 Cal. 521, Vide Hiralal
v. Tripura Charan 40 Cal. 650 ( F. B.) whers it was held that mere leading a life of &
prostitute did not sever the tie of blood and so a prostitute’s prcperty in the absence o
nearer heirs passes to hor brother's son. In Tara v. Krighna 81 Bom. 4958 murali who
leads the life of a prostitute and has childron was held not to be & kanyd and was held
entitled to succeed after all married and unmarried daughters. In Jaya v. Manjanath
19 Bom. L. R. 820 it was hcld that proporty left by a naikin dosconds to her daughter in
preference to her son. Vide 1 Cal. 275 for succession to anv&dheye under Dayabhaga.

1. Thie verse is asoribed to Brhaspati by other digesis and Nilakantha also seems to do
the same lower down ( text p. 160 ).

* P, 168  text ) N -
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Stridhana goes to ( the woman's ) children, and the daughter is a
gharer therein, if she be not given away ( in marriage); but (a

daughter ) if married receives only ( a little) in token of regard ( for,
her ).

* Tadams’ini ' (in the verse ) means ‘she is entitled to a share equal to that
of the son; '‘apratid’ (not given away ) medns ‘ not married. ' The
meaning is that when she ( an unmarried daughter ) exists, the married
one gets only & token of regard i. e. only some trifle. In the absence of.
unmarried daughters, married ones get a share equal o that of their brother,
since Katyayana says:

Sisters having husbands should share with their brothers.

Something should be given to the daughber's daughters also, since Manu
( I1X.198 ) says :—

Even! to the daughters of them ( the daughters ) something should be
given according to their deserts from their grandmother's estate, if there
be affection.

The yaulaka ( kind of siridhana ) goes to the unmarried daughters

alone and not to the sons. To the same effect is the same author (Ma.nu
IX.181 ) ;

Whatever is the Yaulaka ( wealth) of the mother is the portion of
the unmarried daughter alone.

According to Madana yawleka is that which is obtained by & woman ab
the time of marriage or other ( ceremony ) when seated with her hushand
on one seat, since the Nighantu? says that yautaka is ( what is acquired )
when the two ( husband and wife ) are joined together.

*As regards the aforesaid technical 8fridhana other than anv&d_,haya
and the affectionate gifts of the husband, Gautama stetes a special rule:
siridhana goesto daughters unmarried and indigent.®

—

1. In Sham Bihars Lal v. Ram Kali 45 AlL. 715, a daughter's daughter was held to
be nearer heir to siridbana than a son’s son. In Ram Kalyv. Gopal Devi 48 All, 648 dau-
ghter's daughters were held entitled to succeed to the si»7idhang of their grandmother irre-
spective of the question whether they were married or unmarried, which latter con-
sideratian was held applicable to daughters only. In Amarjit Upadhiya v. Algu 51 All, 478
the daughter's daughter was preferred to the daughter's son as heir to siridhana.

2. YVide p. 85n 2 above as to Nighantu.

8. The heirs to the technical strtdhana ( other than anvd@dheya and husband’s gifts
of affection ) are, first unmarried danghters ( to the exclusion of married daughters ) ; then
married daughters, among whom the indigent exclude thoss who are well to-do, Ih Tofava
v. Basara 1. L. R, 23 Bom. 229 it has been held that courts ought not to go minutely into
questions of comparative poverty, but that where the difference is marked, the poorest dau-
ghter takes the whole property. Vide Manki v, Kundan 47 All, 403 also,

* P.152 (text)
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* Aprabigthitah * (in Gautame ) means ¢ devoid of wealth ' ( indigent )-

The daughter of a brihmani wife however takes the wealth even of her
step-mother,” as Manu says ( IX.198 ) :—

The wealth of & woman that may have been given to her by her father
in any way shall be taken by the brahmani daughter or it may belong to
her offspring.

The word ‘ v& ' ( or ) is ( here ) used in the sense of ‘ and * and theres
fors it follows ( that she takes ) by dividing ( with the issus of the keairiya
or vais'ya coswife ). Some say thab the word ¢ brihmani * is illustrative of
any daughber of equal or superior caste, but the authority for this ( view )
is doubtful.2

In defeult of daughters, the issue of daughters succeed, since Narada

p. 189. v 2) says :—

The daughters ( take the wealth ) of the mother; in the ahbsence of
daughters, the issue.

The allotment of shares in the case of daughters sprung from different
mothers or daughter’s sons ( sprung from different mothers ) is according to
the rule laid down in ' in the easse of sons of different fathers the allotment
of shares is according to the fathers® ( Yaj II. 120)." As for the text of
YajBavalkya ( II. 117 ) * the daughters share tho residus of their mother's
property after ( Lhe payment of her ) debts and in default of them, the issus,’
there also, according to some, the word ‘ anvays ’ ( issue ) means ' the issue
of the daughter ’. But others say that in default of daughters, the sons alone

1. Kullika explains that where a brahmana has wives of different castes, then if
his wife of tho keatriya or vais’ya caste reesives wealth from her father and dies, then the
brahmana’s daughter born of his brihmani wife would sololy succced to the sfridhana of
her step-mother even if the latiter has her own daughter or son and that the ksairiya wifo's
children would succeed only if the daughter of the brEhman! co-wife bo dead. Nilakantha
twists the meaning and takes ‘ va' (or) in the sense of ‘ and ’ and says that the issue of
a brahmant co-wifo would succecd equally with the issue of the ksatriya wife.

2, The view of some writers was that if a ksatriya had several wives of the samé
caste or one wife of the keatriya caste and another of the vais'ya oaste, then the daughter
of the ksatriya wife would take the strIidhana wealth of other wives of tho same caste or the
siridhana of the wile of tho vais'ys caste, even though the vais’ys wife had a child of her
own., Vide notes to V. M. pp. 294-205. The Mit. countcnanced the view that the
daughter of a ksatriya co-wife would take the stridhana of & vait'ya co-wife if the
vais'ya do-wife died without issue. Nilakanfha does not accopt this, According to him.
Manu's rule is strictly restricted to the daughtor of a brahamani and in other cases
tho 'stridhana would go to the ihusband if the woman died without children or tq
her own children if any.

8. If thereis no daughter, but there aro grand-daughters born of different: daughters
or if there be no daughter or daughter's daughters but only daughter’s sons then the
estate will be divided into a8 many shares as there are daugbters and the children of one
daughter will togather take the share that would have fallen to that daughter 1. e, the
division is per stirpes: and not per capita.

V.M. 24
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thke, since in the text of Narada ( cited above ) it is the mother alonsg thab is
pointed oub by. the pronoun ‘ tat 'l This view is in agreement with {-every
day ) usage. The words ‘s’egam-rpat’ mean, according to men conversant with
traditional usage, that the sons alone should tske (the mother's property )
when it is equal to or less than the debt ( due by the mother )

In the absence of the daughter and the rest, the sons, grandsons &nd
the like shonld take, since Kabty@yana saysi— g . -

Bub on failure of daughters, her *wealth becomes the inheritance, qi the
\ gons. o

P

This ( superior ) right ( of inheritance ) of daughters and the rest in
the mother's estate exists only in respect of the technical géridhand previous-
1y enumerated in the words * adhyagni * (Manu IX. 194); for if it ( superior
right of inheritance ) related to sll wealth whatever in which the mother
has ownership, then the technical terms (adhyagni, adhydvahanika ge. )
would be purposeless,? Therefore (it follows )that the texts above quoted con-
taining the word °‘ stridhana ’ from Brhaspati, Gautama and others such as
* stridhana shall belong to the children (of a woman )', ‘ stridhana goes to’
the daughters, * have reference only to stridhana technically so called. Those
texts again which, though they do nob contain the term stridhana, have the same

~ 1. In the text of Nirada * tadanvayah ’ ocours and in Y&j. ( IL 117 ) also ‘ anvayah’
ocours and the gquestiox is: whose issue is moant. The Mit. explains Y&j. by connecting
‘anvayah’ with ‘ matuk’, Aperfrke and Sm., C. conneet it with *daughter . The
Dayabhiga takes it in the same way as the Mit. does. Nrlakantha follows the Mit. and
the Dayabhiiga, Vide notes to V, M, p. 206. * Sampradayikih * means ‘ men conversant with
or following sampradaye ( traditional usage )’ "This refers to the Mit. The ruls of
dharmas’stra was thab sons and grandsons were to pay off the debts of their father and
mother, Vide Y&]. II. 50, The viow ascribad to sEmpradiyikas is referred to in_
Madhavrao v. Ambabai 26 Bom. L. R, 1210 at p. 1216.

2. * Purposeless — No purpose would bo served by separately defining adhyagni and
the other kinds of stridhana. The words * in the absence of daughters ......... purposeless’ |
are quoted in Muniial Rewadat v. Bar Rewa 17 Bom. 758 at p. 762 ( footenote ). In
this case & wife sucd her husband at Ahmedabad for maintonance, got a decree for
maintenance and for arrears and thon died, The question was: who was to be her represen-
tative in appeal, her daughter or husband, as the money was not technical stridhana.
Telang J. claborately oriticized the dicta of West J. in Vyiarangam v. Lakshuman
8 Bom. H. C. R, ( 0. C. J.) 244 at p. 260 and Mr. Mayne's remarks in his work on Hindu
Law and showed that both were wrong, Tolang J. concludes ‘ As regards that property
which does not lass as woman's property in tho technical sonso tho sons and tho rest
tako precedence over the daughters and the rest’ ( p. 768 ) and that ‘ the heirs to st7dhand
proper and stridhana improper are identical, save that as betwecen male and femalo
offgpring the latter have a preferontial right as rogards stridbhana proper, while tho firmer
have.s similar right as to stridhana impropor.’ At p.766 Tolang J. romarks that ‘ sons
and tho rest’ means sons, grandsons, great-grandsons and no more. Vido also Bhagérthibas v,
Kahnujirao 11 Bom, 286 ( F. B.) at p. 810 for tho significance of *sons and
the rest. ’

* P, 160 { toxt ),
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purport ('as the texts of Brhaspati and Gautama which contain the term stri-
dhana ) such ag ‘ they should divide the maternal wealth’® ( Manu IX.192)
have also reference to the same ( viz. technical kinds of stridhana ), since
there is brevity in assuming that all the texts have one basis ( or origin )
As for the dictum of Yajfavalkya (II. 117) ‘sons should divide equally, after
the death of the parents, the heritage as well as the debts, ' it refers to what
is acquired by partition or cutting ( sewing ) and the like and is other than
the technical kinds ( of stridhana ). Therefore the sons and the rest alone
should take the mother’s wealth other than the technical one, even -when
there are daughters.?
On failure,® however, of both kinds of issue, YajHavalkya ( II. 144 )
stabes a special rule with regard-to technical stridhana :
Her kingmen ( bandhavah ) fshould take it, when she dies without
issue.
The same author ( Yaj. II. 145 ) sets forth the succession of kinsmen
secording to the difference in the form of marriage ¢
The property of a childless woman { married ) in the four forms begm-
ning with br@hma goes to her husband; in the remaining ( four forms )
it goes to her parents; if she has given-birth ( to children ) it goes to the
daughters.
® In default of the husband, ( the person ) nearest to. her in the
husband’s family takes ( the stridhana ) and in default of the father, ( the
person ) nearest to her in the father's family takes ( when marriage is in any

1. *All the texts &o. '— All texts having the same purport, though some of them may
nob contain the word stridhana, should be understood as referring to technical stridbana.

2. The words * As for the dictum ..... ... daughters ' are quoted in Manilal Rewadat
¥. Bai~ Rewa 1T Bom. 758 at p. 762 ( foot-nofe ) and the sentence ‘ therefore the S0nB....ecees
daughters ’ is quoted in Bhagirthibai v, Kahnujirao 11 Bom. 285 ( F.B.) at p. 810.
In Bai Narmadq v. Bhagawantrai 12 Bom. 505 (& Gujarat case ) it was held that,
Where a Woran got in gift from & stranger a house and also some money, her widowed
dayghtersin-law succesded in preference to her deceased daughter’s daughter. In Jankibai
v, Sundra 14 Bom. 612 ( a oase from'Ratnagiri where the Mit, is supremae ) it was held after
guoting this passage of the Mayfikha that it did not spply and that the daughter would
sicoeed in preference to the son where a woman inherited certain property from her father,
In Bai Raman v. Jagjivandas 41 Bom, 618 the passage beginning with ‘ Asfor the
diotum &o.' is quoted (at p. 623 ) and it is held that non-technical stridhana descends
under 'the Maytkha to a son in priority to a deceased son's som.

8. 'The whole of the passage from this sentence to the verses of Manu ( IX. 196--197 ) is
quotéd in Moosa Haji v. Haji Abdul 80 Bom. 197 at pp. 201--202, * When she dies without
issue-- ' fthis means * without daughters, daughter's daughters or sons, grandsons or
great-grandsons’; ¢ in the four forms * -eight|forms of marriage were recognised by Many III.
91, Gautama IV. 4--11, Kaut. p. 151 and Baud Dh. 8, I. 11, 1-9, They are brEhma, daiva
#irga, prajapatys, Asurd, gindharve, riksass and pois’don. Manu { III.24 ) and BaudhRyana
say that the first four are the approved forms for brahmansas, while Grutama (IV. 12) eaye in
géneral that the first four are approved ones,

* P 161 ( text),
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. - wHere-( in this passage ) the absence of the daughter and the daughter’s
daughter is to he understood, sinca the son of the body and the daughter’s
gon are enbltled to take ( stridhang ) only in default of them.

In respecb of property given by ba'ndh‘us ( cognate kindred ) in deura
and other ( unapproved ) forms of marriage Katyayana says :

That which was given ( to a women ) by her bandhus goos on failure
- "of the bandhus to her son. ! :

As to g'ulka, however, Gautama ( says); the sisters s'ulka belongs to
her full brothers and efterwards to her mother.?

As to what 8’ankha says ‘the s'ulka belong’s to the bridegroom himself,’
that must be understood (to relate) to & woman who dies before (the actual)
tha.rriage Here Ya]nva.lkya ( II. 146 ) states a special rule

If she dles (after betrothal ), the gifts ( given to her ) should be taken
( by the bridegroom ) after deducting the expenses of both sides
( therafrom ). :

) The meaning is : the husband ( the brldegroom) may take ( back)
if the ( betrothed ) girl dies the s'ulka already given by him to her that
remains after ( deducting therefrom ) the expenses incurred by himself and
b.y her father. Ba:udhﬁya.na states a special rule as to certain matbters &

Shrimant Shahajirao '17 Bom., 114 at p. 128 it was held that the list doed not state the!
order of succession as between the heirs enumerated, In Bai Kessarbai v- Hunsraj 80
Bom. 431 ( P. C.) this texb is construed as not laying down-any order of succession and

it is gaid that the list is not exhaustive-and that its true construction is that it should be

taken distributively viz. the huebazd's relations will succesd if the marriage i1s in =an

approved form and the father's, if in an unapproved form, At p, 444 Brhaspati is quoted

and at pp. 446-451 three constructions are discussed. In that case.a co-widow was preferred’
to husband’s brother or his brother's -son. Vide Sundaram v. Ramsanne 43 Mad. 82

at p. 86 for & discussion of Brhaspati’s text ( which was held not applioable to a-maiden ).

‘ The son of the body &e. '—— the aurasa son and daughter’s gon are expressly mentioned

by Brhaspati, but the daughter and daughter’s daughterare not mentioned ; yet they are

to be implied in this passage, as the son himself comes after the daughter and daughter's
daughter ag an heir to stridhans.

.1, The Diyabhaga, Vir.,, 8m. G, read ¢ goes to ber husband ’ and the D&yabhiga says’
that this text applies to s'ulka. The Sm, C. takes the words to apply to the stridhana of a -
woman married in a form other than the five mentioned by Manu ( IX, 196 ).

2. This suitra is differently interpreted by different writers. The Mit., Sm, C., Par.
M., Vir, interpret as above. Haradatta (on Gautama ) says that full brothers take it
after the mother i, e. the mother tekes first, V. R, follows Haradatte, S'ulke is explained
by Katykyana above ( 178 ), .

.. T P.163 ( ext),
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The wealth! of a deveased maiden may be taken equally by her full
brothers, on failure of them, it belongs to her mother and in default of
her, it belongs to the father.

Those conversant? with traditional ussge say that this (Seib) relates
to ornaments and the like presented by the mabernal grandfather and thé
like at the time of betrothal to a girl who dies befors ( the actusl celebra-
tion of ) marriage.

Now ( begins ) the treatment of those who are excluded from
' a share ( or inheritance ).

Yaj. ( 11, 140 ) says : .

An impotent person, a paétéa ( one who is an outoeast for some grave

gin ) and one born of him, a lame man, & mad man, an idiot, a blind man

and one afflicted with an incurable disease are not entitled to a share and
are to be maintained ( only ).®

1, This is referred to in Gandht Maganlal v. Bai Jadeb 2¢ Bom. 192 (F.B.)
= 1 Bom. Lu R, 574 where a paternal grandmother inheriting from her maidén grand-
daughter was held to have taken the estato absolutely which she could dispose of hy will.
In Janglubar v. Jetha 32 Bom. 409 the text of Baudh&yana is quoted at p. 411 and i)
was held that to the wealth of a maiden of the Kamathi class in Poona her father’s mother’s
ststdr was & preferential heir to fhe maiden’s thaternal grandmother. In Tukas am v Narayan
36 Bom. 889 (F.B.) the father's sistor was held to be a preferential heir of a maiden to,
the male gotraja sapindas of her father five or six degrees removed. The principle is that
the nearest heir of the father is the heir of the marden. Vide Kamalabas v. Bhagirthibas 88
Mad. 45, Sundaram v. Ramasania 43 Mad .82, Dwarkanath v, Saratchandra 39 Cal. 312.

2. ‘Those convorsant with &ec.* -- This refers to the Mit., * betrothal * --the original
word is ¢ vigdina ' which literally means * gift by words .

8. Aot XII of 1928 abrogates all] grounds of exclusionfrom inhcritance except lunacy
and idiocy from birth. The act, however, does not apply to those aases which are governed*
by the Dayabhaga. In numerous reported cases this text of Yaj. and the texts of Manu
and other sages have been quoted and interpreted, but in view of the recent legislation
roferred fo above, it 18 not necessary to go into them in great detail. Bemdes act XXI of
1850 ( Caste Disabilifies Removal Act ) had already abrogated the ancient Findu Iaw as
to loss of rights to property or rights of inheritance by reason of & man’s renouncing his
religion or by reason of his being doprived of omste for breaches of rules observed by the
caste in which he was born. Vide Gangarem v. Ballwa P, J. for 1876 p. 31 where the
V.M. 15 1reforred to ( at p 82 ) as to an outecast. Vide also Muraryp v. Parvatibas I Bom.
177 at pp. 179--180 ( whaere both Y&). and Manu are quoted ). ‘A patita® --Vide Gangu v.
Chandrabhagabas 32 Bom. 275 as to a murderer bsing disqualified to inherit to the person
murdered by him ( at pp 290--201 texts and fhe BMayfikha about wives of murderers ) and
Kenchava v. Girsmalleppa 48 Bom. 363 P, C, =51 LA, 867 { where 82 Bom, 275 was distin-
guished ). The degradation of a daughter on account of incontinenco does not putan cnd
to her right to inherit the siridhana property of her mother, ag held 1n Angammal v: Venkate
26 Mad. 500 (512 ) and in Ram Pergash v. Mussammat Duhan Bibt 3 Patnat1s2 ( at p. 178 )
it was held that conversion to Mahomedanism before the succession opened did hot cause
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#' Tajjah* ( in Yaj.) means ' born of him who is paiila ( an out
cast ) '« Those that become endowed, after partition, with virility and the
like (the absence of which led to exclusion) by means of medicaments and the
like, do take a share like ( i. e. on the analogy of ) a son born after partition®.
Manu says ( IX.201):
The impotent and the outcast ( Patéla ) are not entitled to a share and
80 are persons born blind and deaf; also a lunatio, an idiot, one dumb and
such ag are destitute of ( the use of ) & limb (or sense).? ‘ Nirindriyah ’

loss of right by virtue of Aot XXI of 1850. Vas. 13, 51 says that the progeny of one who is
patita bacomes patita ( excopt female children ). * A lame man '’ ~-In Venkate Subba Rao v.
Purushotiam 26 Mad. 183 it was held that lameness which was not congenital could not
be a bar to the right of inheritance and a doubt is expressed whether oven congenital lame «
ness would be a bar. ‘A mad man'—In 12 All 580 it was lald down that the rule
disquelifying persons as idiots or mad men should be enforced only on the clearest and
most satisfactory proof and does not disqualify persons who are merely of weak intellect i: e
are not up to the average standard of humsan intelligence. In Murarji v. Parvatibai 1 Bom,
177 there is an obiter dictum of Westropp C.J. that insanity in order to operate as a ground
of exclusion must be congenital, like blindnegs but this dictum is dissented from’ in Bapuji
v. Daltu 47 Bom. 707; vide also Muthusami v. Meenammal 48 Mad. 464 where all texts
and authorities are considered. Insanity whether curable or incurable excludes from in-
heritance; vide 5 All. 509 ( F.B.). *A blind man ' —In Umabai v. Bhavu 1 Bom, 657
it was held that incurable blindness, if not congenital, does not lead to oxclusion, Tho
same was held by the P. C. in Gunjeshwar v. Durga Prasad 45 Cal. 17= L. R. 44 1. A, 229
(at p. 234 the verse of Manu is quoted ). In Pudiava v. Pavanasa 45 Mad, 949 (F.B.)
it was held that blindness niust be congenital in order to exclude from inheritance.

1. This sentence is quoted in 9 Mad, 64 ( ¥, B. ) at pp. 68 and 74 and in 43 Mad. 4
( at p. 9 the Mayiikha is quoted ). This may apply to partition, but it cannot apply to
Inheritance. When property hes once become vested in a person by inheritance owing to
the exelusion of another on the ground of menfal or bodily defect, it cannot be divested by
the subsequent removal of the defect. Vide 5 All, 509 ( F. B, ).

2. This verse of Manu is quoted in 1 Bom. 177 at p. 170 and 'in Adnant v. Ramabai
1 Bom. 554 (abt p. 556 ), in the former of which ( atp.186) °* nirindriya’ is explained.
In 43 Mad. 4 (ot p. 12) that word was explained on the analogy of the Vedic passage
‘tasmat siriyo wirindriyah’ as meaning ' devoid of sufficient capacity and mental
strength in the organs of sense.” ‘ One dumb’— In Bharmappa v- Ujjengauda 46 Bom,
455 it was held that a person suffering from congenital and incurable dumbness was excluded
from inheritance (&t p. 457 the Mayikha is referred to ). Vide also Savitribai v. Bhaubhat
29 Bom, L. R. 64 ( ai p. 66 Mayukha is referred to ) and Prafapgavari v, Mulshankar
26 Bom, L. R. 269 ( where it was held that dumbness in order to bar must ba incurable,
though not necessarily congenital ). In Nagammal v. Sankarappa 54 Mad. 576 at p,
585 the learned judges differ from 46 Bom, 456 and hold that where a son is suffering from
aa incurable and virulent form of leprosy, the father can adopt a son. * Destitute of a llmb
or sanse ' — In dnant v. Ramabai 1 Bom. 554 it is said ( at p, 557 ) that the word
* nirindriya ’ even in its more extended scnse of the loss of a senso organ or limb could
not be properly applied to leprosy and that leprosy in order fo exclude must be of the
sanious or ulcerous type ( but meed not be congenital ). Vide as to leprosy Ranchod v«
Ajoobai 9 Bom. L., R. 1149, Ramabai v. Harnabai 48 Bom. 363 P. C. ( = 51 L. A, p.177)
and 50 Cal. 604 at p. 608 ( where it is said that the text of Devala quoted by the V. M.
bolow and that of Visnu are the only texts where lepers are oxpressly exoluded ).

* D163 ( text ),
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( in Manu ) means ‘ devoid of the sense of smell and the like. ° Narada
( pr 194 vv. 21-92 ) says:

One hostile to one’s father, a Paléls, an impotent person, ons who goes
to another continent ( from India in a vessel ): these even though they be
aurasa { sons of the body ) should nok get = share ; how can ksetraja
sons ( suffering from these defects ) get a share ? Persons afflicted with
long-standing and severely painful diseases, persons who are either idiofs;
insane or lame — these must be maintained by the family, bub their sons
are entitled to & share.

'Apa,ylit;rilm,l,l1 * according to Madana mesns ‘ons who is excommunicated
by his kinsmen * on account of his being guilty of high treason or the like
by the method of brenking a water-pot or the like ; but it is better te take
the word to mean ‘ one who goes across the sea in a vessel or the like o
another continent ' ( than Jambudvipa, India ) for trade; because contact
with such a person is pruhibited in the Kali age by the text * a twice~born
person who crosses the ocean in a vessel is not to have intercourse ( with his
ocastemen ) even though be be purified ’ ( by appropriate prayas'cittas ) and
because breaking of a water jar and excommunication are nob prescribed in
the case of high treason. 8'ankhs— Likhita say * inheritance, pinda ( ball
of rice ) and water are withheld ( lit. cease ) from the apayairiia ( one
who goes on & sea voyage to & distant land )’. Vasistha says ( 17. 62)
¢ those who have betaken to another order of life ( other than the house-
holder’s order ) are excluded from a share ’. This means that the perpe-
tual student, the forest hermit and the yais ( are sxcluded from & share )2

1. 'Phere are numerous readings for this word, such as ‘apapatrikah’, ‘ aupapatikah ’s
' avapatitah’ &e. Vide my notes to V. M. pp. 805--806 for these: and their explanations
abd Dal Singh v. Musammat Dini 32 All. 155 at p, 158 where most of these aro discussed.
Nilakantha is wrong in saying that breaking of a water jar is not prescribed for high treason,
Gautama 20, 1-4 does prescribe ‘ ghafasphboia ’ in such a case. Compare Manu.XI. 183--184
and Y&j. ITT. 295 also. The half verse a twiee-born person &c.' is quoted by Hemadri
from the Adityapurana in his list of acts forbidden in the Kali age. Vide p. 104 above about
secondary sons being forbidden in the Kali age. There is a sharp conflict about the means
ing of - mauydtuh’ which, according to strict rules of grammar, would mean ¢ who habite
uelly orosses the gea in 8 vessel ’ ( and nof one who makes a casual voyage }» Vide my notes
to V. M. p. 306, The verse of Narada ‘ persons afflicted &e.’ is quoted in 1 Bom. 177 at
p. 182,
2. An ordinary student { called upakurvdpa) intends to become a householder and
80 he is not exoluded, * Yati ' means a sannydsin, an ascetic who has given up worldly ties.
In Somasundaram v. Vaithilinga 40 Mad.846 it was held that the texts as to disinheri-
tanoe applicable to watis or sannydsins did not apply to a s'tdra ascetic unless & usage
to that effect was established. Vide also 46 All. 616, 33 Bom, 168 at p. 174, 52 All. 789,
In 54 Mad, 576 ab p. 581 reliance is placed on the Maytukha which guotes 8'azkha-Likhita
that the heritable right of him who has been formally degraded ( apap@irita is the reading
aooepied ) and his competence to offex oblations of food and libations of waber arq extinet,’

v. x' 26
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Katyayana says :

The son of & woman married in the wrong order and one who is born
of & man of the same gotra ( as the man's wife ) and one who is an
apostate from the order of ascetics—these never obtain the inheritance.?

*'Sagotrat’ (in Eatyiyana) means ‘one born from & woman married by

one who has the same gotra as her ( i.e. as her father’s ). * * Akramodhasutah *
means according to some kpefraja or kANING gon and the like, but it is more
proper to say that when a younger daughter gets married while her elder
sister is still unmarried, they both are then designated by the word ° skra-
modha’ . The same suthor ( Katysyana ) declares that if he ( the son of an
akramodAd ) be of the same class ( ¥6TaG ) as his father's, he was entitled
to a share :

The son of a woman married in the wrong order takes the inheritance
when he belongs to the same class as his father ; and so does a son born
of & woman who is not of the same class ( a8 her husband ) but who is
married in the proper order.?

A son born of a woman who is married in the reverss order is not
entitled to a share though he be procreated by the husband himself.* And so
the same author ( i. e. Katyaysna ) says :

The son of a woman married in the reverse order ( of claeses ) is not
entitled to inherit ( to his father ). It is the opinion ( of sages ) thab
food end raiment should be given ( to such & son ) till his end by his
kinsmen,

When thers are other sons endowed with good qualities, Manu

( IX. 214 ) declares that the vicious son is not antut,led toa share ( of the
inheritance );

All those brobhers who are addioted to vicious acts are not entitled
to the estate.’

1. Vide my notes to V, M. pp. 307808 and Kit. verse 862 for the geveral explanations
of this verse. A younger brother or sister marrying before an elder one was guilty of the sin
of * parivedana ’. 'The younger one so marrying was called parivettr and the elder onme so
passed over was called ® parivitta' or *parivinna’. These two us well as the giver of the
dirl and the priest incurred grave sin. Vido Baud. Dh. 8. II. 1,89 and Manu IIL. 172,
There is another meaning of ‘akramodh&’. In ancient times a person was first fo marry
g girl of his own caste and then he could marry another of 4 caste lower than his owa

( Manu III.12 ). But if a brahmana married first a ksatriya girl and then a brihmans
girl, both became ‘ akramodha’,

2. For explanation of k#etraga and kanina vide p, 108 above,

8, The last half may be illustrated asiollows:— if a ksatriya first married a girl of
his own class and then married a vaig’ya girl, the son of the latter would take a shars, ag
hoe would be born of a woman married in the proper order, though his mother is of different
claes from her husband’s. Vide Y&j. II. 125,

4, Ifa ksatriya married a brahmana girl and had a son from her, this wonld be the
pon of & pratiloma union and so he would not be entitled to inherit to his kgatriya fathet.

b. Compare Gautama 28, 88 and Z-p- Dh, 8. IL. 6 14, 14=15,

* P, 164 ( text ),
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Brhaspati ( p. 876 vv. 42-43 ) says:

Though born of a woman equal in class (to her husband ) a soh
destitute of good qualities does not deserve the paternal wealth; it is
ordained that it ( paternal wealth ) belongs to those (sons) who are
learned in the Vedas and who offer pindas to the decessed. A son
resoues his father from highest and lowest debts ; hence no purpose ( use )
is served by a son who is the reverse of this.'

These persons excluded from a share (or inheritance) must be maintained
during their life by those who take the inheritance; since Manu (IX,
209 ) says ;

But it is just that the wise should give, according to their ability,
food and raiment till the end ( of their lives ) even to all ( who ara
excluded ); for he who does not give (thess ) would become patila
( sinful and outoast ).

¥ Atyantam ' (in Manu ) means © as long as they ( excluded ones ) live . And
to the same effect is the text of YajBavalkya (II. 140) cited already ' they are
not entitled to & share and are to be maintained'. But those who have
betaken themselves to another order (other than that of householder ),
those who are outcests and the sons of outeasts are not entitled to be main-
tained. And to the same effect is Vasistha ( 17. 52-54¢ ) 'persons who
have entersd into another order (is'ra.ma. ) are not entitled to a share;
and 80 are not entitled the impotent, the lunatic and the Paiila ( oute
oast ); maintenance ( must be given ) to the impotent and the lunatic.’
Here the express mention of two as regards maintenance serves to exclude
the other two.! Devala says:

*When the father is dead, the impotent, the leper, the lunatio, the
idiot, the blind, an outcast and his offspring, a person wearing a heretical
sect mark — these are not entitled to =& share of the heritage; to these,

1. Mandlik translates * a son relieves his father from ecreditors and debtors'. But this
is doubtful. No ancient writer, eo far as I know, gives credit to & son as the saviour of
his father from the latter's debtors. Manu IX. 198 says that the son saves the father
from the hell called ‘put'. The higher debis are those that are owed fo the gods, manes
and sages ( asesaid in the Taittiriyasarmhits VI. 8.10,5) and the lower debis are the
debts owed to oreditors. The Aitareya-brahmana ( VIL 18 ) says that when a man eees a
gon born to him he pays baok a debt.

9. Vasigtha mentions four, vis. ¢ is'ramAntaragata ', * kltba ’, ‘ unmetta ' and * patita *
a8 ‘anams’a’and allows maintenance only to the impotent and the lunatic, This means
that ¢ &s'ram&ntargats ' and © patita ' are not entitled even to maintenance. As to * pari-
satiikhya ' vide p. 106 1 2 above,

8. This text of Devala is quoted in 1'Bom, 177 &t p. 183. * When the father is dead *
—this is only illustrative. Fven when the father is living and he makes a partition
during his lifetime or sons come fo a partition during his lifetime, the persons enumerated
would be excluded.

* Pp 165 ( text )c
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except the outeast, boiled-rice (3. e. food ) and raiment are to be given.. -

'Lingi' (in Devala ) mesns ‘ one who wears & forbidden sign'.! Bsudhiyana
gays ( 11, 9, 38-41 ): ‘They ( coheirs ) should support with food and clothes
those who are beyond (i. e. incapable of ) transacting business and those
who are blind, idiots, one impotent, one addicted to, vice, one aflicted with
diseass and those that engage in prohibited actions, except the pafita and
his issue.”? Madana and others say that one who is an apostate from the
order of ascebicism and his sons also are not to be maintained.

The sons, *however, of those excluded from a share ( or inheritance),
if they are blameless (free from defect &e,), do get & share, because
Visnu ( 15. 34-38 ) says ‘the aurasa (legitimate ) sons of these alone
are entitled to take a share, bub the sons of the Paité® born after the
commmission of the sinful act ( which cauaes the bar of the exclusion ) do
not ( take a share ) and so also those who are born of women of higher
caste ( than their husband’s ) do not take a share nor do the sons ( of
these latter ) take a share even in the wenlth of their paternal grandfather®
and because Yajiavalkya (II. 141) says ‘the aurasa (legitimate) and
kgetraja sons of these, if free from blame, are entifled to a share’.?

*YajHavalkya states (IL. 141-142) a special ruls concerning the daughters
and wives of these ( excluded persons ):

. 1. The Dayabh#iga and Vir. explain liagt’ as ‘ pravrajita’ ( the sannyasin }; the
explanation of Nilakantha is supported by Medhatithi’s comment on Manu IV. 30.

2. TFhe text of Baudhiyana is quoted in 1 Bom. 177 at p.183. °* Atttavyavaharan '
may also mean °‘those who transgress the ordinary rules of conduet *

3. Ju Bapuji v. Panduranga 6 Bom. 616 it issaid at p. 621 * Admittedly not one
of tho books referred to lays down anything with respect to the rights of inheritance of
after-born qualified sons of excluded persons where an estate has already vested in a member
of the family by right of survivorship’. In Krishna v. Sami 9 Mad. 64 (F.B.) it was
held that the sons of a deaf and dumb member of an undivided Hindu family are entitled
to a share in the lifetime of their father, notwithstanding the fact that they were born
after the death of their grandfather, Vide YVaman v. Erishnaji 21 Bom. L. R, 497 for
the adopted son of a palita succeeding to his father’s separate property though the adoption
took place affer the father became patita. Vide Pawadewa v. Venkatesh 32 Bom. 455.

4, The forcc of 'api' in ‘paitamahepyarthe’ is as follows. The general rule is
ptated to be that the blameless sons of those excluded take a share; an exccption fo
this is the son of a patita born after the man became patita and there is a further except-
ion; wo saw above from Katyayana's text that the son of a pratilome union does not
inherit to his father; the blameless son of the son of a prafiloma union would not succeed
to the wealth of his grandfather i. e. of him who married a woman of a higher caste than
his own.

5. The impotent particularly may have a ksetraja son. Vide Manu IX.203. The
Mit. says that the express mention of aurasa and ksetraja shows thal other kinds of sons
( of those excluded from inheritance ) are not entitled to a share or to inherit. The Sm.
0. says that as ksetraja is forbidden in the Kali age the toxt of Y&j. applies only to the
Dvipara age.

* P. 166 ( text )
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The daughters of these (excluded persons ) should bs maintained
: 'till they are married and their sonless wives leading a virbuous life
- should also be meaintained; but the unchaste ones should be expelled
. and so also those who are hostile.

According to Madans and others in the ease of unchastity, they ( the
wives of excluded persons ) should be expelled and not fed; when they
are hostile they should be (only) expelled but maintenance must be
given to them.!

( Here ) ends the ( section on) partition of heritage.

Now begins ( the section on) recovery of debts.?

. Herson Brhaspati ( p. 319 v. 1) states the procedure to be followed
by the creditor in lending money :

A creditor shoud salways advance a loan after securing a pledge of
adequate value or a hypothecation or substantial sureties or have if
consigned to wribing or before witnesses.

‘ Bandha' means a restrictive agreement ( by the debtor) in the
form ‘so long as the debt due to you is not discharged, I shall not enter
into a transaction of gift, sale or mortgage of this house, field or other thing.’
Lagnaka ' means ‘a sureby -~ The same author { Br. p. 320 v. 2 ) says:

*Since it (loan ) is recovered withoub any gualm four times or eight
times ( as much ) from = wretched man who is sinking ( distressed ),
it is therefore known ags kusida ( usury ).*

1. The Mit. says that merely because they are hostile they should Fnot be deprived
of maintenance if they are chaste. The V. R. remarks that °pratikiila ' does not mean
* quarrelgomo * but connotes hostility (such as attempt to poison &c.). Vide Valu v.
Ganga T Bom, 84 at p. 88 where the verse of Harita together with the comment of MaytGkha
is quoted and also Ilafa Shavitri v. Ilata Narayanon 1 Mad. H. C, R. 872 where the
Maytkha is quoted in & note,

2, There are, according to Narada, seven heads tobe discussed under the title of
¢ recovery of debts ’, two from creditor's point of view ( viz. the method of lending and the
manner of recovering ) and five from the debtor's point of view ( viz. what debts must be
paid, what debts need not be paid, who is liable to pay‘debts, at what time, and in what
manner ).

8. Vide notes to V. M. pp. 818--819 for the various definitions of @dhi and bandha,
The two words are often used as synonyms. Brhaspati himself defines ¢ &dhi ' as bandha
later on (under‘pledge’). ‘Adhi' is here distinguished from °‘bandha’ and means
* g pledge or mortgage with possession’ while * bandha’ seems to be a simple mortgage
or hypothecation, where the creditor is not given possession and the thing remains in the
possession of the debtor or a common friend. Vide/Mit. on Y&j. IL 59,

4.. Thisgives an etymology of;‘kustda' from ‘ku’ { bad ) and ' s1da’,

* P, 167 (text)
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Katyiyana says :

That rate of interest which the debtor promised in addition ( to the
rate allowed by #'eira ) and which was promised in a time of diffi-
oulty (or distress ) must always be given; it is termed kdriid; that
is known as 8'4kAd-vrddAi ( interest growing like the top-kmoi of hair
on the head ) when ( the debtor ) pays ( interest ) every time. 1

‘Pratikalam' (in Kat.) means ‘from day to day, from month to

month and from year to year'. YajBavalkya ( II. 37) says:

An eightieth part ( of the principal ) is the interest every month
when ( a loan is advanced ) on a pledge; otherwise ( when money is
lent without a pledge ) interest may be two, three, four or five percent
(every month) in the order of the (four) olasses (brahmans, keatriya &o.).*

* Anyaths® ( in Yaj ) means ‘' when there is no pledge’. Vyasa says:
Monthly interest is deolared to be an eightieth part ( of the prinoipal )
when thers is a pledge, siztisth part when there is a surety ( but no
pledge ) and two per cent when there is no pledge nor surety.
Yaifiavalkya ( II. 38 ) says:
( Borrowers ) who travel through forest ( for trade &c. ) should pay
ten per cent and those who travel by sea twenty per sent ( per month ).
‘ Dadyuh’ is te be understood as connected ( with this verse ) from
the following clause ( in Y&j. ):
All of whatever class should pay the interest stipulated by themselvess

Vignu ( Dh. 8. VI. 40. ) says:*

Hs, who, having taken a loan of whatever kind with the promise ‘I
ghall return an equal amount tomorrow does not safterwards reburn
it through greed, would have to pay interest from that day,3

Katysyans declares when interest oan be charged on a loan ( of an

artiole for use ):

1. Interest is either krta (agreed wpon between the parties) or akria ( not so
agreed ).  Acocording to Gautama'XII, 31--32 and Br p. 32=vv. 5-11, kria is of six kinds,
MEyika, k&likg, calkravrddhi, karits, s'ikhavrddi and bhogalabha ( Gautama calls his sixth
variety Adhibhoga )., Manu VIIL 153 and Né&r. ( p. 66 vv, 102--104 ) mention the first four
out of the above six. Vide notes to V. M. pp. 818--814 for the explanation of all the six.

2, As the eightieth part was to be given every month, the interest comes to 16
perocent per annum. When there was no pledge, a brahmana debtoxr had to give 24 per
cent per annum, a ksatriya 36 per cent per annum and so on. Manu VIII. 140
ageribes the rule about eightieth parb to Vasistha. Vide Manu VIII, 142 which pre-
poribes two, three, four and five per cent just as Yaj. does.

8. These and the following verses contain cases where no interestis originally sti-
pulated, but where the law allowed interest to be charged in cortain circumstangeg.

* P, 168 ( text)
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When !a person takes & loan for use ( yacitaka) and goes to an-
other country without returning it, that loan beging to ecarry interst
after a year ( from the date of loan ). He who after borrowing money
goes to another country without reburning if even though he be re-
quested (to repay ), that loan carries interest after three months
( from demand ). When & person does not return (a loan ) atany
time even though he be in the country and even when he is requested
to return it, ( the king ) should make him pay interest from that day
(i. e. day of demand) though none was stipulatod and though he is unwill-
ing to pay.

Narada ( p. 68 v. 108 ) says:

There shall be no interest in any case whers things are lent through
friendship, in the absence of a stipulation ( to that offect ) but even
when there ir no stipulation such a loan oarries interest after half
a year.

Katyayana says

What? has been lent through friendship oarries no interest as long
as it is not demanded back; bub if it be not returned even though it
is demanded back, it bears interest at ( the rate of ) five percent ( per
month ). If* & man, after buying a marketable commodity, goes to
another country without paying bthe price, that money ( price ) will
earn interest after three rtus (i. e. after six months ).* A deposit, the
balance of interest, purchase and sale--these bear interest at five percent
( per month ) if they are not returned ( or paid ) when demand is made.*

Narada ( p: 33 v. 36 ) says:

The prics of a commodity ( sold ), wages, deposit, a fine that is or
dained ( inflicted ), & promised gift without consideration, a stake won
in gambling by means of dice~these do not carry interest without an
express agreement.

1. Vide notes to K&tyEyana vv. 602-504, Phe first verse of Kit. applies when the
fender makes no request for return, the second where he makes a requost. The thtes
verses are quoted in Saundanappa v. Shivbasdwa 81 Bomi. 854 at pp. 861--864.

2. 'This verse is referred to in 81 Boi. 854 atp. 361 and 1t is said (atp.864 ) that
{§ was an incident annexed to every contract of debt by the Hindu law that interest
though not stipulated for should run on it in the event of non-payment efter demand
trom the date of such detnand,

8. This applies Where thote is no demand for the money.

4, ‘Purchase and sale ' —If a chattel ia purchased and the purchage money is no
pald even though demanded, this verse would apply and interest would run from the
date of demand.

5. ‘A promised gift * —a gift to dancers or bards is ealled vrtha dina. This verse
is spparently in confliot with K&tyAyana's vetse *a deposit’ &o. so far as deposit and
tho price of goods are concerned. But Narada's verse applies whero there is no demand
and Kitylyana's verse applies whero there is' a demsnd.

* P, 169 { dext)
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'Ikmka ( in Narada ) means rela.l;lng to playing with dice'; ‘ aviva-

kgitah' means ‘ not specially agreed upon’. Yajavalkya ( IL. &4 ) says:

If ( & credifor) does not receive back his own money given as a
loan when it is tendered ( by the debtor ) it carries no interest from
that ( day ) if it be deposited with a third person.

Brhespati ( p. 822 v. 18 ) says:

On gold ( and silver ) the interest ( allowed by s'astra ) is as much
as ( to make the debt ) double; on clothes and the baser metals treble;
on grain, quadruple; so also on vegetable products, beasts of burden
and wool ( or hair ).

‘S’adah’ (in Brhaspati ) means ' flowers, roots, fruits and the
like *; ‘vehyah’ means ‘bullocks and the like’, ‘Lavah’ means the wool
of sheep and hair of camari deer and the like. "As to what Manu
( VIII. 151 ) says ®interest on grain, vegetable produots, beasts of
burden and on hair does not exceed five times ( the principal )', its purpolli
is to prohibit taking six times as much ( as the principal ) or more."
Katyayana says:

The interest stops at double ( the principal } in the case of jewels,
pearls, corals, gold and silver and in the case of fruits, silken ecloth
and wool,

' Ksitam * ( in Kat, ) means produced from a kita ( insect ), such a8
the cloth called patts, a duk¥la and tasari ( which are several varieties of
gilk cloth ). Vasistha says:

Interest on copper, iron, bell-metal, brass, tin and lead is threefold if the

debt be of long standing.
Vyasa says;

( Maximum ) interest in the case of vegetables, cotton and seeds is

declared to be six-fold.
Katyayana says:

For all sorts of oils, for liquors and ghee, the ( maximum recoverable
with ) interest should be known as eightfold and also in the case of raw
sugar and salt.

Vignu ( Dh. 8. VI.11-15 ) says: °‘ In the case of gold, (the maximum
tecoverable with ) interest is two-fold, on cloth treble, on grain quadruple,
on fluids eight-!’old, in the case of female slaves and beasts, tho offspring (is
the interest )'*. ‘' Flowers, roots and fruits and what is sold by ( being
weighed in & ) balance~in these ( the increase by interest ) is eight—fold
( these are Vasigtha II. 46-47 ). Narada ( p. 67. 105 ) says :

et

1. Compare Gautama XIL.83 with Manu VIII. 151. Y&j, I1.39 agrecs with Brhaspatis
For various explanations of the text of Manu vide noles to V. M. p. 317.

2. It is possiblo to take ‘stripas’iindm ’ to mean ‘fomale beasts' ( such as a phe-*
buffalo )n
* P, 170 (text ),
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This® is declared to be the universal ( all-embracing ) rule as to

interest on loans; bubt the establishcd usage of each country may be
different and may prevail according to the nabure of the debt.}

* Sarvabhaumeh * means ‘ universal . These rules about ( the maxi-
mum recoverable ) being double and the like ( of the principal ) hold good
only when there is 2 single transaction. But if a fresh transaction be made
at a different time ( from the original date ) or with a different person
( from the original debtor ) or by deductions or additions to the debt already
due, then the ( maximum recoverable ) may be more than the highest
interest ( allowed by the fastra at one time )2 And so also Manu ( VIIIL
151 ) says:

Interest in money=lending business does not go beyond double, when

1. This verse and the following passage of the Maytkha are quofed in 24 Bom. 8056
at p. 808B.

2. The sages are not agrced as fo the rate of inferest on vatious articles and so
N&rada observes that there are local usages. But all are sgroed as to gold and silver
or money that the interest recoverable atone time in & lump 'cannot exceed the principal.
This is oalled the rule of damdupal. The principal text is that of Manu ( VIIL 151 )
which is similar to Gautama XIT,28. NiIlakantha very laconically puts several propositions
about this rule. The principal rules about ddmdupat laid down by the Mit. and the
Maytkha are four, They axe: (1) if money is lent only once to a man and intorost is
recovered only once in a lump then tho maximum amount recoverable ( togethor with
interest ) at one time cannot be more than double the sum lent, whatever the rate of inter-
est may be and whatever the length of time may be; ( II) if interest is received every
month or every yesr and not in a lump at one time, then the total interest rcoeived
may be go much that the oxeditor may have recovered more than double the sum lent;
( III) if after the interest has accumulated for some time, thore is a fresh agrcement
{ prayogantara) with the same debtor whercby the sum lont together with interest dua
is taken as the principal and fresh interest is agreed to be paid on the sum so arrived af,
then the total recoverable after this seoond agreement may exceed more than double the
sum originally lont (this i kalaniarepa prayogantare of tho Maytikha); (1V) if after the sum
due to the creditor has become double of the sum lent, the creditor acoepts another man
as the debtor ( who takes the liability upon himself ), then the creditor may recover from
the substituted debtor after the lapse of years a sum which may be more than double the
sum originally lent by the creditor { this is ‘vurusaniarena prayog@niare’ of the Mayukha ).
It is not necessary in cases inlling under the third rule that the whole sum due ( principal
and interest ) should be capitalized and again put to interest; it may be that the creditor
makes a deduction { reka ) from the sum due by way of concession or he may make an
addition ( seka ) by a further cash payment and then put the whole fo interest ( this is
‘ tatraiva rekasekddinG va prayogintare’ of the Maytkha ). Vide tho Mit,on Yaj. IL. 89,
There are numerous cases explaining the limits of the rule of damdupaé, Vide 1 Bom. 73,
8 Bom. 181, 20 Bom, 721 ( F\. B. ), 1 Bom, L: B. 561 ( at p: 55656 three propositions are sums
marised ), 86 Bom. 199, 21 Bom, L. R, 419 and notes on Kat. vy. 510--512, Under the
Decoan Agriculturists’ relief Aot ( XVII of 1879 ) the benefit of the rule of damdupat 1§
given even to non-Hindu debtors, if they, are agriculturists.

* P, 171 ( text )
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it is but only once celeulated.*

Vijbanes'vara and others who are conversant with traditions say that
in one transaction of monsy-lending, if interest is received ab various times,
more than the highest interest ( allowed by the sistra at one time } may be
recovered ( in the aggregate ).

Now the rules about pledge.

Brhaspati ( p. 322 v. 17 ) says :

4Adht is known as a pledge and is declared to be divisible into
four’ varieties, viz. movabls, immovable, for custody ( only ) and for
use.

Narada ( p. 72 v. 124 ) says:

An adhi ( pledge ) is that which is kept with ( a creditor ) with
power ( to him over it ) ; it is known to be of two kinds, viz. one #o be
redeemed at or within & fixed time, ( the other ) to be retained till the
debt is paid off.®

Harita says :

A pledge must be pressrved in the samse state in which it was deposited
( with the ereditor ): otherwise the ( pawnee ) loges his interest and if
there be damage to or loss of the pledge, the principal is lost.

* ! Vyatikramah 'means' loss of the pledge ’.  YajSavalkya( II.

59 ) says:

If a pledge that is to be kept in custody only were used ( by the
ereditor ) he shall receive no interest; so also if a pledge that is to be
used be damaged.

* Hapite * means ‘ reduced to & siate_in which it is unfit for use'.

Katyayana says:

( The creditor ) who would make the pledge work against the latter's
will and without the consent ( of the pledgor ) shall be made to pay ( the
price of ) the fruits of labour ( to the pledgor ) or he would not gebt his
interest.?

1, There ig another reading * sakrdahria' ( when recovered at ono time and mot by
driblets every day or month ). This verse of Manu is quoted in Dagdusa v. Ramchandra
20 Bom. 611 at p. 6I3 and it is held that arrears of interest recoverable at any one time
sro limited by the principal remaining due at that time. Tho words of the Maytkha ‘ eka-
prayoge &c.' constibute the second rule mentioned above,

2, ‘Gopya 'means ‘ to be kept in one’s custody ' without belng used or enjoyed.
The fourfold divicion is overlapping and not logical. The pledge of 2 movable msy be ‘gopys’
or ‘ bhogya' as well. Narada's division given in the following verse is much better.

8. Narade divides each of these into ‘gopya ' and ‘ bhogya ' and these two again
may be subdivided into immovable and movable,
" 4, 'This verse rofers to slaves pledged by way of gopy&dhi, Compare Manu VIII. 144

wnd 150, Kauf, ( text p. 179 and tr, p. 337 ) and Yaj, IL 59 ( first half ),
* P, 172 ( text ),
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* Karma kérayet * (in Kat.) means ‘ he shell employ '; ‘ karmae
phelam ' means ° the rent or wages *. Yaifavalkya ( II. 59 ) says :
A pledge damaged or destroyed, except by the act of God or king, must
be restored ( by the pawnee )1-
' Nagtah ' means ' has undergone deterioration . Such & pledge must
be restored after bringing it to its former condition. Brhaspati says :
When & pledge has become worthless by being used, there is loss of
principal ( o the pawnee ).
Vyasa declares in the case of a plodge being destroyed that its price
must be paid $
If through the fault of the receiver ( i. e. pawnee ) a pledge of gold
and the like be lost, the creditor, on recovering the principal together
with interest, should pay the price ( of the article pledged ).
Narada ( p. 78 v. 126 ) says ¢
It ( the pledge ) be destroyed except by the act of god or king, thers
is loss of the principal ( to the oreditor ).
Manu ( VIII. 144) says:
He ( the creditor ) should satisfy the pawnor by paying the price;
otherwise he would be a thief of the pawn.”
Brhaspati ( p. 823 v. 21 ) says:
If a pledge be destroyed by the act of God or king, the debtor should
deliver another pledge or he should pey the loan with interest.
® Vyasa says :
If the pledge be destroyed by the act of God or the king no blame
attaches in any ocase o the creditor ( or pledgee ).
Katyayana says
If the thing pledged were to fall ( deteriorate ) or were to be destroyed
without any fauylt of the creditor ( the pledgee ) the debtor should be
made to give another pledge ( of equal value ) and he would not be free
from the debt.
YajRavalkya ( II. 60 ) also says:
A pledge becomes complete ( valid ) by acceptance ( or possession ) of
the thing pledged ;® if a pledge becomes worthless, even though proper

1. Compare seo. 152 of the Indian (ontract Act about loss, destruction or
deterioration.

2. This is the same as Niarada p. 78 v, 127. Aoccording to Kullika this refers to a oase
where the pledge is deteriorated by use ; then the pledges must give ag much money as will
be required to restora the pledge to its former state. According to Asahiys the pawnee
must satisfy the pawnor by returning o him the profit made by using the pledge.

3. Possession is neoessary in the oase of a pledge ( whether ' gopya’ or ‘ bhogya’)
to give it validity against subsequent dealings with the thing pledged, the rule being that
in the case of a pledge, gift or sale a prior transaction prevails over a later one ( provided the

* P. 178 ( text ),
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care be taken, another pledge must be kepb ( with bhe pawnee ) or the
creditor ( pawnes )} mush receive his money.
Narada ( p. 77 v- 139 ) says:

An ‘ d@dhi’ ig dsclared to be of two kinds, movable and Immovable ;
both are complete  or valid ) if there is actual possession ( or enjoyment )
and not otherwise ( i+ e. if there be no possession, but mere witnesses or
document)

Vasigtha also says :

When! there are several documents of pledge executed of the same

time, the pledge to him is stronger who gets possession first.
The sams author says :

If two ( creditors ) should come on the same day with the desire to
take possession, in sueh a case the pledge must be divided and enjoyed
equally by them; this is the setiled rule.

*Katyayana says :

If ( a debtor ) were to make a pledge of the same thing to two persons,
what would happen to him is that the prior transaction of the two should
be aceepted ( as enforceable or valid) and the person ( debtor) who
made the two pledges would be liable to the fine prescribed for a thief.?

Yajtavalkya ( IT. 58 ) says: i

A pledge is lost ( i. e forfeited to creditor ) if it is not redeemned
beofore the debt has become double ( with interest ). A pledge with a
fixed date ( for redemption ) is lost on the expiry of the time ( fixed );
but a pledge the fruits ( or income ) of which are to be enjoyed ( by the
pawnee ) is not lost ( to the pawner ).

Brhaspati { p. 324 v. 37 ) says :

When the monsey lent ( lit. gold) has becomos doubls { with interest ) or
when the period fixed has expired in the case of a pledge ( delivored ) for
a fixed period, the creditor becomes the owner of the thing pledged, after
having waited for a fortnight.®

prior one is complete). In the case of gopyadhi, the dbhoga consists in the custody of the thing
though there may be noactual use, The verse of Narada that follows is quoted in 2 Bom.
299 at p. 308.

1. Compare Vispudharmasttra v.184 which says that possession isthe determining
factor in a case of dispute between two pawnees.

2. For the words ‘tam prati yad bhavet’ some books rend ‘ k& pratipad bhavet’,
which ig a better reading and means,’ what should be the decision ®or ' what should be the
first ( i. e. acceptable ) transaction.' Vide Vispudharmasfitra ( v.181-183 ) which presoribes
punishment for such a deblor in the case of mortgages of land,

8. This verse is ascribed to Vy#Zisa by several writers. It preseribes two points of
timo when the pawneo becomes the owner viz, when the prineipal has become double
with interest and when the time stipulated .has passed. But it allows a period of grace
viz. a fortnight before the pledge bocomes liablo to be forfeited to the creditor,

*P.174 (text )n
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'Vyasa says

A pledge for custody only may, when the prineipal has bocome doubla
( with interest ) and in the case of a pledge for a fixed pericd when the
time fixed has expired, be appropriated to his use ( by the creditor )
after informing the family of the debtor.!

Brhaspati ( p. 825 v. 29 ) says

When the money ( lent ) has been doubled ( with interest ) and the
debtor is either dead or nob heard of ( for a long time ) ( the oreditor )
may catch hold of the debtor's chattel ( pledged ) pnd may sell it before
witnesses.

Yajdavalkya ( II. 61 ) says : _

In the ease of ( a debt ) contracted on the pledge of caritra ( the
king ) should cause the debtor to pay the loan together with interest and
he should cause to be paid double ( the emount ) when money has been
lent with an undertaking ( to the effect that double the meney only will
be paid ).

*When ( a borrower ) from his confidence in the creditor deposits with

him for ( securing ) a small amount & very valusble chattel or when (a.
lender ) from his confidence in the debtor keeps with himself ( as & security )
for considerable money a pledge of extremely small value, it is said to be a
caritra pledge. Or 6arilra may mean the merit derived from ablutions in
the Ganges and the like and caritra-bandhaks means s transaction where
guch merit is pledged. Both these kinds of carééra pledges are not for-
feited to the creditor, even though the sum lent has become double ( with
interest ) i. e. it is the money that has to be paid though it has become
double and there i no forfeiturs of the pledge. A pledge that is made with
satyankdra is not forfeited even though the loan has become double ( with
interest ). The same author ( Yajfavalkya II. 62-63 ) says :

The pledge shall be returned to the ( debtor ) when he comes ( to
redeem it ) ; otherwise he ( the creditor ) would be ( desmed )} a thief.
If the lender is not present ( i. e. is dead or gone abroad ) the debfor
may geb back his pledge after keeping the money ( due to the oreditor )

1. This is asoribed to Brhaspati by Aparirka.

2, This vorse states exceptions to the rule contalned in ¥&j. I¥, 58, The Mayiikha
follows the Mit. in giving two meanings of ‘ caritra-bandhaks’. The Mit. gives two
meanings of ‘eatyankarakrtam'. When at the time of making the pledge the debtor
expressly stipulates that there would be no forfeiture of the pledge but that he would pay
only double the amount lent then there is no forfeiture. Thisis the first meaning and
the Mayitikha seems to have acoepted this, The other meaning is not restrioted to pledges
alone. If & man makes a contract of sale or purchase he may give a chattel like a ring as
an earnest ( satyaik@ra ). If the sale goes off through the default of the man who gave the
earnest, then he forfeits the earnest; but if the sale goes off through the default of the other
party to the contract then the party guilty of breach had to pay double the price of the
earnest to the man who delivered the earnest, Vidae notes to V. M. p. 825, :

* P, 176 ( text 1,
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with some other person in the family ( of the creditor ), or its price at

the time being appraised ( by arbitrators ) it should remsain with the

creditor, but interest shall cease. i
The meaning is : When the creditor is not present the pledge should be taken
back after paying the debt with interest into the hands of some one else in
the creditor’s family ; but if he ( debtor ) desires to pay the debt by selling
the pledge its price at that time should be ascertained and the pledge may
be kept ( with the creditor ) but without interest (from that da.be). Brhaspati
( p. 324 v. 23 ) says:

When & field or other property has been enjoyed ( by the creditor )
and from that property large income has accrued, the debtor shall recover
his pledge if the principal and interest has been covered thereby ( i. e. by
the income received ).!

Yajdavalkya ( II. 64 ) says:

When a debt has become double ( by interest ) and fthen a pledge is
made ( to secure it ) then the pledge shall be returned after double the
principal has been recovered from the profits thereof.*

Now ( begins the discourse on ) sureties.

Yaj. ( 1I. 53 ) declares that a surety is of three kinds.®
Suretyship is ordained for appearance, for assurance ( or trust ) and
for payment.
* pratyayah ' ( in Y&j. ) means the inspiring of confidence by saying
* this man is honest '. But Brhaspati ( p. 827 v. 40 ) mentions four kinds
( of sureties ).
One says, * 1 shall produce the man *; the other ( second ) says ¢ he is
a trustworthy man '; ( a third one ) says * I shall pay the monsey ( lent

1. This verse applies to * bhogy&dhi . The agreement in a ' bhogyadhi ' may be of
two kinds, viz. that the income derived from the enjoyment of the plefige should be taken in
Heu of interest or that a portion of the income may be taken in lieu of interest snd the
residue of the income be applied towards reduction of the principal. In this latter case the
creditor will have fo keep an account. Vide Mit, on Y&j. II. 64 for these two agreements.

2. Vide notes o V. M. pp. 827-328 for detailed explanation. According to the Mit.
and Aparirka a pledge the income of which is to be taken in lieu of interest and in part
reduction of principal is oalled ‘ ksayadhi '. This verse and Y&j. XI.58 apply to different
mafters; the latter applies where the pledge is for custody only.

3. This verse of Y&j.is quoted in 41 Mad.1073. Vide notes to K&t. v, 581 for higtorical
treatment,
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$o another ) ; ( the fourth says ) * I shall deliver’ ( deblor's assets to the
oraditor ).1

* Arpayigyami * (in Brhaspati ) means ' I shall make him pay ".
Katydyana says:

Three fortnights at the most should be allowed for ﬁnding out the

abseonding ( debtor ). If during that time he (the surety) produces him

( the debtor ) the surety would be absolved from liability.

‘ Three fortnights ' is merely indicativee. The mesningis: as much
time as is required ( for producing the debtor ), so much should be allowed.
Katyayana says:

If the surety for appearance cannob produce ( the debtor ) at the time
and place ( agreed upon ), he should carry out what he has bound him-
self for, exoept where ( debtor does not appear ) through act of God' or
the king.

‘ Nibandham-Gvahet ' means ‘ he should pay the money due o the

creditor . Brhaspati ( p. 327 v. 41 ) says:

The first two sureties ( for appearance and honesty ) must be made to
pay the sum that may be declared to be due at the time ( when the
debtor should have paid ) in case of failure ; but the latter two and in
their absence their sons also { are liable to pay ).z

Katyayana says :

The debt ( of the grandfather ). arising from suretyship should in no
case be paid by the grandson ; even the son noed pay only the principal
( of the suretyship debt ) of his father in all cases.

Vaysa also says :

A *grandson must pay the debt of his grandfather ( except sturetyship
debts ), & son has to pay his father’s debt arising from suretyship, but
only the principal ; but the sons of these two should not be made to pay
(the debt of their great-grandfather and grand-father respectively) : this is
the settled rule.

1. The first three varieties of Brhaspati correspond respectively to the surety for
appearance, honesty and for repayment. ‘The fourth kind of surety undertakes to hand
over the propexty ( furniture in the house &oc. ) of the debtor in case the latter does not pay.

9. ' The latter two "~ this means ‘ the surety for paymont’ and *for delivery of the
dobtor’s chattels ’. Tho son of the surety for honesty and appearance is not liable to pay
his father's suretyship debt but the sons of the othor two kinds of sureties are liable to pay
{ but not the grandsons ). In Tukarambhat v. Gangaram 23 Bom. 454 at p, 459 the texts
of Y&j., Br. and Kab. are examined and it is held that ancestral property in the hands of
sons is liable for the suretyship debts of their father, when latter was surety for payment
of money or delivery of goods ; vide 28 Mad. 877, 89 Cal. 843, 26 All. 611.

8, The text of Vyasa applios when a man stands surety without receiving any
monctary consideration. 'The son of the grandson noed pay no debt of the great-grandfather
while the son of the son need not pay the suretyship debt of his grandfather. In Narayan
v. Venkatacharya 28 Bom. 408 this is quoted. There are apparently conflicting texts about
tho Hability of descendants for their ancestor’s debts, But the conflict will nof exist if eack

* P, 177 (text )
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The grandson should pay the debt of his grandfather, but only the
principal ; the son also should pay only the prineipal of tho suretyship dobt
( of his father ) ; this applies when the position of & surety is underteken
without receiving any monetary considerationr But where suretyship is
undertaken after receiving money, the son and the grandson also should pay
( the suretyship debt ) with interest. And so says Katyayana:

‘Where a person becomes a surety for the appearance of a man after
receiving a pledge from him, the son of the sureby should be made to pay,
in the absence ( of the father ), the money from his paternal wealth.!

YajHavalkya ( II. 55 ) says ;

If there be many sureties, they should pay the Edebt { due from tho
prinelpal ) in accordance with their shares (i. e. equally or in  pro-
portions agreed upon ) ; but when they have each bound themselves to
the same extent ( as the principal ), then at the pleasure of the creditor
( any one of them will have to pay the whols ).

‘ Ekacchaya ' means an undertaking made by each ' I alone shall pay
the whole ( debt ) ’; when the sureties have resorted to such an undertaking,
any one of them would have to pay according to the creditor’'s choico. Bub
when the agreement is * I shall pay in certain shares ' then payment shall
be made accordingly. This is the meaning. Katyfyana says:

text is given its appropriate scope. Ancient sages made sons and grandsons lable for their
fathor's or grandfather's debt cven if no property of the father or grandfather came to their
hands, But it seemed very hard that descendants should bo made to pay their
remote ancestor's debis with intorest. Therefore when no property oxisted, the great
grandson was not bound to pay any debt of his great-grandfather, the grandson was
bound to pay only the principal { but not interest ) and the son was liable to :pay
the principal as well as intorest. But if ancestral property existed and was taken by
descendants, then sons, grandsonsand great-grandsons were all bound to pay the debé to
the full. Phis last follows from Yaj. IL 51, Br. ( p. 328 v. 48 ), Katyayana quoted above
( on text p. 101 ), verses 555--558 of Kat. and the Mif. on Y&j. II. 51. The former pro-
position is the subject of the verso of Vyssa and of Br.( p. 398 v. 49 ). The Viramitrodays
( ps 84 ) very tersely but olearly puts these two propositions ¢ g';[q-[ flFasERwE: 9

afamAT 249 | g 30 REMHew Gigd 35 Auen qong | A9 g Redmrad
qpnﬁ « '\r{i[T{ I’ As to suretyship debis a distinotion was made, If no money was
reesived, even the grandson was not bound to pay his grandfather’s suretyship debt and
the son was bound to pay only the principal. This is expressed by K&t. Some writers
went so far asto say that the son wasnot bound to pay any suretyship debt of his fathor
( vide Gautama XII1.88, Manu VIIL159, Vas. XVL 81 ), whilc othcrs said that tho son was
not bound to pay when the fathor stood surety for appearance or honesty but that he was
bound to pay when the father stood surety for payment { vide Manu VIII, 160 and
Br. p. 327v.41 oited above ). 1n 10 Patna p. 94 it was held that if the father stood
suroty for honesty, the son was not bound to pay that debt, Vide also 4 Patna L. J. 809.

1. The Mit. on Y&j. II. 84 explains that this applies to the surety for honesty also.
If wo road ° vink pitra dhanét ’ the meaning would be ‘ in the absence of the father, from
that wealth ( viz. from the pledge )’ ' In the absonoe of the fathez’ means ‘ if he b
dead ox gone abroad ',
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#0f surebies jointly and severally bound any one that is found may be
made to pay { the whole debt ). If he be gone abroad hiz son may be
made to pay fthe whole; but if he be dead then his son shall pay
according to his father’s share ( i. e. proportionate liability ).

'Pitramsat’ means * in accordance with his father's share ( of the debt
guaranteed ). * Yajfiavalkya ( II. 56 ) also says:

When a surety has been made to pay publicly { the whole } debt to
the creditior, the debtor should be made to refurn double the amount to
him { or his son ).!

Brhaspati ( p. 328 v. 44 ) says®

He, who being made a surety and being harassed ( by the creditor )
pays the suretyship debt, is entitled to receive ( from the original debtor )
twice the amount ( paid to the creditor ) after the lapse of three
fortnights.?

Now about the method to be followed by the creditor in
recovering debts.

Brhaspati ( p. 329 v. 54 ) says :

A debtor who acknowledges a debt to be due should be made fo pay
by the expedients of coaxing and the rest, by appeal to dharmm, by
artifics, by force ( or compulsion ) and by barring his house,

‘ Pratipannam ' ( in Brhaspabi ) means ‘ admitted by the dsbtor ';

* upakramaih ' means * by expedients . The same author ( Brhaspati p. 330
vv. 55-58 ) explains these ( terms, dharma stc. ).

That is declared to be dharma ( expedient ) where a debtor is made
to repay by the advice ( or messages ) of friends and good kinsmen, by
coaxing words, by persistent following, or by importunate entreaties ( or
creditor's starvation )» When the creditor brings from the debtor
some objeet, borrowed on some pretexi, or where the creditor retains an
anvdhita deposit and thus the debtor is made to pay, that is said to bs
( the expedient Of ) artifice.® That] is declared to be compulsion where a

1. 'Fhis appliee only where the surety or his son is pressed by the creditor to pay and
mo pays. I1f the surety pays out of greed to secure double of what he pays, he would not get
double.

9, If the debtor pays before three fortnights expire, the surety ox his son would get only
what he paid.

8. ‘' Anvihita’ is what a debtor hands over to acreditor for being delivered to a
third person, The creditor retains such # deposit #nd thereby compels payment, ° Borrowed
on mome pretext’— i, e, borrowing an oxnament &¢. for marriage or other festive
ocossion.

*P, 118 (text ) I P, 179 { text ).

v. M. 27
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debtor is made to pay by being bound, hrought fo the house of the
creditor and by such means as beating and the like. Where by restraining
his sons or wife ur vattle or by sifting down at his door, a debtor is made
to pay the money ( lent ) that is said to be * aearita ™.

¢ Anugamah ° means ®following *; ‘ priyah ' means ° entreaby ';
‘ anvahitam ’ means an ornament or the like given to ( the creditor ) for
being banded over to a third person. As regards these expedients of
dkarma and the hke Katyaynna speaks of certain restrictions:

( A creditor ) should make a king, a master or a brahmaps debtor
pay ( a debt ) by the mode of coaxing and he should make a cc-heir or
friend pay ( a debt ) by artifice only. Traders, husbandmen and artigans
should be made to pay according to the usage of the country; he should
make wicked debtors pay by the expedient of barassment.” This is
the view of Bbrga.

The seme author ( Katyayana ) says:

The delbior should be kept openly in restraint before an assembly of
people according to the dictates of local custom; whatever he gives
may be taken ( by the creditor ).

The same author ( Katvayana ) forbids the {(conkinuance of the) confine-

ment of a debtor when the confined debtor has an inclination to evacuoate:

Where 2 man held confined ( for debt ) has an inclination to void urine
or feeces, he should be followed from behind or he should furnish { another
person ) as a surety ( or hostage ).

*¢XNibandbam’ meaps ‘ a son or the like who would be a substitube
for him® ( the debtor ). The same anthor ( Katyayana ) says bhat a con-
fined debtor should be let off for meals after taking a surety for appearance:,

That ( debtor ), if he has furnished a surety, should everyday he set
free at the time of taking meals and at night (while) the surety
remains confined. He who cannot secure or tender a surety for appear-
ance should be confined in jail or should be placed in the presence of
puards. A respectable, trustworthy and pure man should not be con=

fined in a jail; he should be released without a surety or should be bound
over on his oath.

1. * Acarita ' seems {o be meant as a synonym for * grhasathrodbara’'. Mapu VIII.
49 speaks of Gcariic as one of the five expedients of recovering a debt. In view of the Iick
that dcariia is separately defined it is butter to take * praiyah ' as meaning * entrealy '.

9, *Siniva’is the same as*s'Zma ' ;* by harassment ’— this includes the modes of”
bala ( compulsion ) and dcartia. Though Manu speaks of the five expedients, there are 10"
verses 1n Manu corresponding to the restrictions mentioned by Kat, ‘The 2nd. verse is quoted
in Rdghunathay v. Bank of Bombay 34 Bom. 72 at p. 78. These means could be employed’
only if the debtor admited the debt, but if he repudiated the debt, then the only remedy was
an action at law ( vyavahsra ). )

3. 1iweread * nibaddham ' &e. if would mean *he should be let out with fetfers”
on’, ;
* P, 180 { text ),
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‘Na vagrayet’ meane ‘would not tender’;’cirake’ means ‘in jail’
fraksinah’ means 'he should be kept with guards who ure told (about
his being confined for debt )"; ‘ pratyayikah’ means ‘ trustworthy . Brhaspati
(p. 831 v. 60) says:
> ‘When the time fixed ( for payment ) has eclapsed and interest hkas
- ceased ( owing fo the debt having risen to double the principal ) the

creditor should recover the debt or the debtor should execute a bond
by the mode of compound interest.t

‘PHrnavadhau’ means ‘when the debt has risen fo double or the like .
Hence it is reasonable that interest censes ( in such o case ). The creditor
should recover ( i. e. take ) the debt; °cakravrddhi' meens ° calculation
of interest ( on the aggregake ) after adding interest to the principal’. Narada
(p- 74 v. 181) says:

*1f a debtor is unable to pay owing to adverse times, he should be made
to pay the debt graduslly ( by instalments ) according to his means and ac-
cording as he happens to acquire ( monsy or property ).

Manu { VIII. 177 ) says :

Even by ( doing ) work ( suited to his caste ) should the debtor make
* hinsself equal to his ereditor, if ( the debtor ) be of the same caste ( as

the creditor ) or of a lower one. But a debtor of & higher caste ( than
the creditor ) may pay ( the debt ) gradually.?

As regards what Yajfiavalkya ( II. 43 ) says:

. ( The oreditor ) may make a debtor of & lowsr caste work personslly
for liguidating the debt, if he be indigenb ; an indigent brihmana how-
ever should be made to pay gradually according as he happens to have
means ( or money )

there the word brahmana stands for any one of a superior class. The same

author ( Y&j. II. 40 ) says:

A creditor recovering an admibted debt ( by the expedients of @harma
&e. ) will not be liable to be blamed by the king; a debtor from whom
(an admitted debt ) is being recovered ( by the above expedients ) should
be fined, if he goes ( i. e. complains ) to the king and should be made to
pay the debt.

Brhaspati ( p. 331 vv. 62-63 ) says :

1. This refers to capitalisation of interest and an agreoment to pay interest on interest
{and principal). - This verse together with the commen! of V. M. is quoted in Suklal v. Bapu
24 Bom. 305 at p. 808 for the proposition that capitalisation of intercst was allowed in
Hindu Law.

2, Inthe first half we must understand that the debtor belongs o the ksafriya,
vais’ya or 8'Gdra caste and the creditor belongs to the same caste asthe debtor or to a higher
one. As regards o brahmana debtor the rule is contained in the last pada. *Make himself
equal &c. * i. e. he should be frcc fiom being indebted to him. Compare a similar rule
about fines in Manu IX. 229,

* P, 181 ( text ),
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This is the rule concerning him who admits ( his liability ) but (s
debtor ) denying ( his liability ) shall be made to pay on ( the debt )
being proved in a ( judicial ) assembly by a writing or by means of
witnesses. ( A debtor ) claiming judicial investigation in a doubtiul case
should never be put under confinement ( by the creditor ); but he who
puts under restraint one who should not be restrained becomes liable to
be fined according to law.

* Asedhah ' means ' restraint by the king's order . The same author

( Brhaspati p. 831 v. 64 ) says:

Where a debtor says ° what may be found to be justly due, that I
shall pay ', such & debtor is called ‘ kriy@eddi ' ( one claiming judicial
proof ).

¥Ratyayana says :

A creditor who harasses a debtor claiming judicial investigation would

lose his money and becomes liable to a fine equal to the debt.
Brhaspati says 1

He who, in a doubtful ( or contested ) case, proceeds with force (to
recover his debt by dharma, bala &c. ) without complaining to the king,
should be punished by the king and that money ( the debt ) he cannof
recover.!

Yama says ¢

That debtor, who though well off, does not return ( a loan ) on account
of his wicked nature should be made by the king to pay ( the debt to the
creditor ) after recovering ( as a fine ) from him { debtor } double .( the
amount of the debt ).

YajBavalkya ( II. 42 ) says :

The debtor should be made by the king to pay ( to the king) ten
per cent of the claim established and the creditor should be made to pay
five per cent, when he succeeded in his claim®.

' Das’akam ' means * with ten in addition ' i.e. the tenth and
twentioth share ( respectively ). The sense is that these shares belonged
to the king and the remaining belonged to the creditor. The levy of a tenth
share ( for the king as his fee ) refers to & poor ( debtor ).  But Narada
( p. 74 v. 132 ) states a special rule about a rich ( debtor ) :

1. ‘Prasahya ' may also be connected with ¢ vineyah’ and ther the meaning ‘'would
be * he should be punished severely '. Br. p. 331 v. 65 says that when there is a difference
of opinion between the two parties regarding the nature of the loan, about the numbor { i, 6,
about the sum advanced ) or about the rate of interest stipulated, or whether the amount
claimed be due or not, that istermed a doubtiul case,

2. Ten per cent and five per cent recovered from the debtor and creditor respectively
were in modern language the® court fee ’, but it was, it appears, charged after tho case was
decided and not at the very institution 'of the suit, as now. These recoveries were
made only when there was no dispute as to the debt; but where the debt itself was repus
diated Yaj.1I.42 applied,

* P. 182 ( text ),



8,V.4,810
M.p. 1111, 8.80 ) RECOVERY OF DERTS 213

A debtor, who being well off, does not pay ( a debt ) through wicked-
ness should be compelled by the king to pay it after taking twenty percent
( from the debtor ).

*The meaning is * twenty in a hundred '.}

‘When several creditors present themselves at the same time ( for pay-

ment ) Yajfavalkya ( IT. 41 ) states the order ( of payment ):

A debtor shall be made to pay his creditors in the order in which ( the
loans ) were taken, but after ( first ) discharging ( the debt due ) to s
brahmana and afterwards that due to the king-z

Katyayana, as quoted in the Vivadaratnikara, says :

When, however, there are several debts due at the same time that
which was first contracted should be paid first; a debt due to & king
( should be paid ) after one due fo a learned brahmana. Where ( several
debts ) are contracted in writing on the same day, ( the king) should
treat all a8 equal so far as the security, its protection and enjoyment are
concerned.® In other cuses ( i. e. where debts are not of the same date )
they should be paid in order ( of dates). Where a creditor establishes
that a particular article for sale was manufactured ( by the debtor ) with
the money ( or materials ) supplied by him, the money ( got by sale of
the article ) should be given by the debtor to that creditor only and not
otherwise,

Yajfavalkys ( II. 93 ) says:

The debtor should write on the back of the document the money paid
by him from time to time ( by instalments ) or the creditor shall pass a
receipf marked with his own hand.

Narada ( p. 70 v.116 ) says:

When the debt is discharged ( the creditor ) should return the document ;
in the absence of the document ( creditor ) should give a receipt. In this
way the creditor and debfor would be free from their mubual obligations.

T Pratisravah * means ¢ a document of release declaring that a debt

1, Par. M. and Vir. explain differently, saying that it means ‘& twentieth part ' of
the olaim., Compare Manu VIII, 139, Visnu VI, 20-21,

2, 1If the creditors were of the same caste and all approached the king at the same
time, debts were paid in the order in which they were contracted ( i.e. the earlier prevailad
over the later ) ; but if the creditors were of different castes, the bréhmana oreditor was paid
first though his debt was later in date than that of a keatriys oreditor, Vide sec. 48
of the Pransfer of Property Aot ( for the the proposition that the first in time prevails ) and
800, 56 of the Bombay Land Revenue Code ( which makes state revenue a paramount charge
on the land ).

8. This verse states a rule of rateable distribution among several debts if the debtor Is
not able to pay all fully. The same rule applies to a pledge, to the expenses of preserving it
and to the interest or enjoyment of it, i

*P,188 (text ), T P, 184 ( text ),
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was returned '} Kabydyana states the evil results happening o a debtor
in case he does not repay a deht:

He, who, having taken a debt or the like does not pay it back to the
owner (creditor ), is born in (the latter's) house as & slave, & servant, & wife
or a beast.®

' Uddhiirah ° means * & debt *; by the word ‘ &di ° (in nddbaradikam )

a friendly loan and deposit are included. ‘ Dasah ' means ' a born slave ’;
' bhrtyah * is one who is secured for wages. Narada ( p. 44 vv. 7--8 ) says:

The debt or promised gift which a debtor does not pay even when1
demanded gees on multiplying till it reaches to a thousand millions. On
that amount being reached, the debtor enveloped in ( the consequences of )
that act shall be born in each successive birth a horse, a donkey, a bull
or 8 slave.

‘Pratigraham ' means * what is promised to be given ’.  Vyasa also

says :°

If an ascebic or an agnihoirin ( one who keeps sacrificial fires ) were
to die indebted, all (the merit of ) his austerities and agniholra will
belong to the creditor.

Brahaspati ( p. 328 v- 49 ) says:

The father's debt, when proved, must be repaid by the sons as if it wers
their own ( i. o. with interest ). The debt of the grandfather should be
paid equal to the principal ( i. e. without interest ); and the son of the
grandson need not pay ab all.®

:

1. The V. R, and Aparfrks explain ¢ pratis;rava’ as meaning ¢ a verbal acknowledg-
ment in publie ( or before witnesses ) of the repayment of a debt’, TFhis is, according to
Amars, the proper meaning, The meaning assigned in the text is far-fetched.

2. Compare Narada p. 44 vv. 7-8 quoted later on.

8. This is Narada p. 44 v. 9.

4. Vide text p.177 Vy&sa's verse. This verse is’ quoted in Narayanacharya v. Narsol
Bom. 262 at p. 266, Brhaspati as said there is referring to a oase where no property comes to
the grandson. The Mit. on Y&j. IL 51 distinotly says that if the great-grandson and the like
take the estate of the deceased, they have to pay the debt of the groat-grandfather. Modern ;
decisions have followed this view of the Mit. In 19 All. 26 (F.B.) and 4 Patna 478 a
grandson taking assets was held liable to pay his grandfather’s debt with interest, while I..R.
53 I. A. p. 204 (=48 All 518) decides that the great-grandson who has taken assets is liable
to pay the debt of the greal-grandfather with intetest just as & son is liable. In 48 All 518
at p. 526 Yij. II. 50 and Br. are quoted. In Narsinharao v. Krishanarao 2 Bom, H. G, R.
P, 64 it was held ( probably following Brhaspati ) that the grandson was liable to pay the
debtofrhis grandfather without interest independently of the question whether he took assets. _
In order to remove the great hardship on heirs ( taking no assets ) caused by this decision
Bombay Act VII of 1866 ( The Hindu Heirs Relicf Act ) was passed whereby it is provided
that a son or grandson is not liable to be sued for the debts of his deceased ancestor merely
by rcason of his being a son or grandson and that the son or grandson or other heir shall be
liable only to the extent of tho assols that came to his hands, In19 ‘All, 26 (at p. 22 )
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Yaj. ( IL 50 ) says:

‘When the father has gono abrosd or is dead or is overwhelmed by diffi-
culties, his" debt if proved by witnesses when it is disputed ( by the sons
or grandsons ) must be paid by sons and grandsonms. !

- Narada ( p. 46 v. 14 ) says that the son and the rest were bound to
pay the debt ( of the father &c. ) only when twenty years old &

‘When the father had gone abroad and salso in the case of the uncle or
eldest brother ( going abroad ) the son ( or the nephew &c. ) was not bound

* to pay the debt befors the twentieth year.?

Katyayana says:

; A debt incurred by the father, if he is afflicted with diseass or has left
hig country for another must be paid by the sons after the twentieth year
even when the father is living.®

The word * progita ' ( gone abroad ) is indicative also of ‘ one dead ’.

Hence Vignu (Dh. S. VI1.27) says ‘when the borrower is dead or has become an

asoetic (8anNYasin) or has lived abroad for twenty years, the debt must be

paid by his sons and grandsons’s Narada ( p. 41 v.2 ) says:

When the father is dead, the sons should pay the (father's) debt accore
ding to their shares if they be divided; but if undivided then he ( out
of the sons ) should pay who bears that responsibility ( as a manager of
the family ).2

two verses of Kity&yana about the grandson’s hability to pay with interest and also with-
out interest are referred to, In 4 Patna 478 { at p. 482 ) the judges express their inability
to understand what Brhaspati means when he says that the grandson should pay grand-
father’s debt without interest and follow Y&j. and Visnu and refuse to follow Brhaspati.
They had no idea of the particular circumstances under which alone, as shown above,
Brhaspati's text was to be applied.

1. This verss makes no distinetion between sons and grandsons as to the payment of
debts ( while Br. makes that distinction ) and applies where assets are taken by the grand-
sons. 'The Mit, explains ¢ vyasanabhipluta ' as * afflicted with an incurable disease ’, while
Apararka explains as ‘ addicted to drinking or other vices'. Ifthere were sons and grand-«

sons the Mit. says that the sons were the firat to pay. This verse is quoted in 42 Mad. 711
{ F.B.)at p, 730,

2. This does not apply to a debt incurred by the father and others for a family
necessity, Such a debt must be paid at once. This verse states the liability of the son
and others when the father, uncle or brother was alive though gone abroad and the debt was
not for family necessity. Nilakantha refers ‘ twenty years’ to the age of the son &e; while
gther authors like the Vir, refer them to the lapse of time after the father went abroad.
Vispu V1. 27 quoted in tho text later on supports this latter inter pretation.

8. This versois referrod to in I. I R. 41 Mad, 136 at p, 140 and 42 Maad. 711’
{ F. B.) at p. 730.

+  4," This verse is quoted in Narayanachurya v. Narsol Bom. 262 at p. 266 and in
10 A1, 26 ( F.B.) at p. 28, Vide Udaram v. Ranu P. J. for 1875 p. 26 at pp. 98-29
for toxts, .

* P, 180 ( text ).
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Katyayana says:
While the father's debt remains ( unpaid ), the son shall not take the
father's wealth, which should be given to the creditor; even without
( paternal ) wealth the son is made to pay the father's debt.

The word ‘ dravyam ' ( in K&t ) is to be connected with ‘rte’, the
meaning being * without or in the absence of wealth . Brhaspati ( p. 328 v.
48 ) says:

The father's debt must be paid first of all and after that & man's own
debt; but a debtb contracted by a grandfather must always be paid even
before these two. !

*YaiBavalkya ( IL.47 ) says:

The son shall not pay his father's debt contracted for wines, lust and
gambling or due on account of unpaid ( portions of ) fines or tolls or on
account of an idle promise.

Brhaspati ( p- 829 v. 51 ) says ¢

(The king) should not make the son pay a debt (of his father) incurred
for wines or (losses) in gambling with dice, for idle gifts or promises
made through lust or wrath, or for suretyship, or for the balance of a fine
or foll.

1, This verse is in apparent conflict with another verse of Br. quoted above (vido
D 214n4 ). This verse must be taken as referring toa case where assets were taken
by the grandson. The number of cases in which the son’s or grandson’s lisbility to pay
the father's or grandfather’s debts has been recognised in modern decisions is incaloulable.
It is impossible to refer to them. The several propositions deducible from the decided
cases are summarised in Jokarmal v. Eknath 8 Bom, L. R. 322 and very recontly by the
Privy Council in Brij Naraw v. Mangla Prasad L. R. 51 1. A. 129 ( = 46 All, 95 ). The
propositions laid down by the P. C.are: (1) The manager of a joint undivded estate
cannot alienate or burden it except for purposes of necessity; ( 2) if the manager be the
father and the other members be his sons, he may, so long as it is not for an immoral purs
pose, lay the estate open to be talken in excution upon a decree for the payment of his per-
sonal debt; (3) if the father purports to burden the ecstate by a mortgage, it would not
bind the estate unless it is made for discharging an antecedent debt ; (4) °‘antecedent ’
means ‘ antecedent in fact as well as in time’ i. o. it must be truly independent of and not
part of the transaction impeached by theson; (&) 