"THE DAYA-BHAGA,
OR LAW OF INHERITANCE,

OF THE

SARASVATI-VILASA.

————e

[ Introduction.]

[1.] The Division of Heritage is enacted by King Pratépa
Rudra Deva, the son of King Purughottama.

[2.] In the foregoing section, the religious duty designated
“The union of woman and man’ has been taught: here,
the division of woman and man is set forth. Hence the
connection between these two is that of cause and consequence.

[3.] It must not be said that there is no division between
woman and man, because of the fex?! “ There is no division
between a wife and her husband.” The division between
woman and man is to be expounded.

[4.] Moreover, there is no obscurity: for, in one place is
the division amongst men; in another, the division amongst
women ; and, in another, between woman and man.

[The nature of Diya, or Heritage.]

[6.] The term Diya means wealth common to father and
son ; in accordance with the fex?,*“ The learned call a father’s

1 jpact@mba’s Aphorisms, II. vi. 14, § 16 : West and Biihler's Digest (2nd
edit.), p. 531 ; Sacred Books of the East, ii. 135.
2 Of the Nighantu.



2 The Diya-bhiga

wealth,! which is subject to division, Ddya.” ¢Subject to
division’; fit for division.

[6.] Brikaspati also: “ He gives ; that property of his own
which is given by a father to his sons, is Daya.”

The nominative case of the word ‘father’is to be under-
stood,—* That property which a father gives to his sons.”
Thus the word D4ya has an objective derivation ; and by this,
its general definition is, that Ddya is that kind of wealth
which is common to father and son.

[7.] The author of the Sangraka also says:* “The division
" of that wealth which is obtained through the father and
obtained through the mother, and is described by the word
Déya, is now explained.”

[8.] The definition of Bhdriichi, Apardrka, and others, is,
that “ Diya is that wealth of the father which is fit for
division.” This alone is correct, because of its applicability
in the division of religious duties as well as in the division of
wealth.

[9.] It must not be said, that since religious duties, such as
the fire-oblation and the Vaishvadeva, have not the nature of
paternal wealth, the definition, “That wealth of the father
which is to be divided,” has no applicability there: because
the paternal nature of the fire-oblation &c which are to be
performed, is affirmed by the text of Visknw:  Paternal
property is of two kinds: that which is to be enjoyed, and
that which is to be performed.” ¢That which is to be

1 Dravya. All the Sanskrit words, which designate ¢ property,” are com-
monly interchangeable: but, for the sake of definiteness, Dravya is uniformly
rendered by ¢ wealth,’ throughout this translation; Dhana, by ‘ property’;
Vittam, by ‘riches ’; Artha, by ‘substance’; Riktha and Riktha, by ¢ estate’;
and Déya, by ¢ heritage,’ where the original form of the word is not retained.
In a very few instances, where these renderings are not observed, the origi-
nal words are given in the foot-notes,

2 See the Smyiti-chandrik4, ii. 10, and the Vyavahfra-maytkha, IV. ii. 1.
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enjoyed,” means, fields, cattle, &c, and “that which is to be
performed,” means, the fire-oblation, &c.

[10.] For that reason Ydjnavalkya® says: “ Let the house-
holder perform the ceremonies ordained by the law-codes,
day by day, in the matrimonial fire, or in that which was
brought at the time of DAya; and those ordained by the
Vedas, in the sacrificial fires.”

Karki says: “ After its connection with the marriage, this
fire becomes the matrimonial fire.”

[11.] By the phrase, “ Or in that which was brought at the
time of Daya,” the division of the fire-oblation &c is spoken
of: and, that the fire-oblation &c have a paternal character,
must be admitted ; for, otherwise, the phrase, “ The ceremonies
ordained by the law-codes, in the matrimonial fire,” would be
seriously obstructed.

[12.] Here Karki says: “ The appomtment is that the
matrimonial fire belongs to the brotherless man; and that
which was brought at the time of D4ya, to brothers.”” There-
fore the phrase, “ At the time of Déya,” means, at the time of
the division of the Ddya; and the words, “that which was
brought,” namely, in order to be Diya, means, that which
was made his own.

[18.] Bharichi says: “ At the division after death, let the
brothers divide the fire brought by the eldest of them from the
house of a learned Brihman. Here, the paternal character of
the fire is inferior. At the division during life, let them
divide the fire brought by their father. That which is brought
by a father is paternal ; and therefore the paternal character
of the fire in this instance is superior, because this kind of
fire possesses the character of having been brought by the
father to his own brothers and the rest.”

[14.] Some say here, that in the phrase, “ Brought at the

! Y4jnavalkya’s Code, L. 97. |
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e

time of Ddya,” a different time is spoken of from that of the
appropriation of the fire-oblation. Bhdrichi and others do not
agree with this; since, if it were so, the appropriation of
unconsecrated fire would be spoken of. Others again say,
that a different time from that of the removal of the fire
is spoken of, in accordance with the Zezt, “ Of these, one is
the time of the enjoyment of Diya.”

" [156.] The truth here is that there are two doctrines,
namely, that the matrimonial fire is secular; and, that it is
non-gecular.

[16.] On the side of its secularity, they say: Since the
object of the recital of the prayers of the chapter is the com-
pletion of the Vedic gift, the consecration is of the performer,
and not of the fire. It is improper to speak of the sacred
character, either of its mere removal, or of its mere produc-
tion by friction. Nor is it correct to say, that the pro-
duction from a flint-stone of the fire produced from a flint,
or the nature of the forest-fire inherent in the fire obtained
from a forest-fire, has a sacred character ; because the equal
sacrificial and charitable character, both of that which is pro-
cured, and of that which is produced from a flint, or obtained

from a forest-fire, is thus taught in the commentary of Karks :
* Marriage is to be performed with fire produced by friction,
or brought from the house of a learned Brihmang, or obtained
from a flint-stone, or from a forest-fire.” Therefore the matri-
monial fire is secular. Hence it is said by Apastamba:
“ When the fire is extinguished, let him obtain fire from the
house of a learned Brihman, or by friction, and make an
expiation, saying the words, “ Ushoshy4yashcha,” and then
perform the fire-oblation as aforetime.” The author of the
Vritti says: “ This is the rule when the fire is extinguished ; .
having obtained it by friction, or having procured it from the
house of a learned Brdbman, he must make the fire-oblation,
saying the words, ¢ Yéshcha,’ and perform his sacrfiice.”



(1)

of the Sarasvati-vilisa.

‘Wherefore, that class of texts may suffice, which say, that the
separate performance of the fire-oblation, and the separate
performance of the Vaishvadeva, is prohibited amongst re-
united men. The meaning is, that a successive division of the fire
which was brought at the time of marriage, belongs to the sons.

[17.] On the side of the non-secularity of the matrimonial
fire, they say: The non-secularity of the fire is seen by the
superaddition of the Vedic rule,  Let him consecrate the fire,
saying, Bhirbhuvassurah.” Hence, the rules for the separate
performance of the fire-oblation, and the separate performance
of the Vaishvadeva, are applicable in the divided state, since
the word ‘or’! embraces both sides. Wherefore it is said
by Ashvaldyana: “ When the fire is extinguished, let him
perform the series of ceremonies as far as the pair of sheep,
and offer his sacrifice as aforetime.” The separate expression,*
¢ Those ordained by the Vedas, in the sacrificial fires,” is for the
purpose of showing, that there is no division of the sacrificial
fires at any time.

[18.] Lakshmidkara and others say here: “ On the side of
the non-secularity of the matrimonial fire, the successive appro-
priation of the fire is itself a division.” This is treated at large
in the section on the settlement of doubts respecting division.

[19.] Asakdya, Vijndnayogi,® and others, say : “That which
becomes the property* of another solely® by reason of his
connexion with its owner,’ is designated by the term Daya.”

[20.] Bhérichi, Apardrka, and others, do not allow this, be-
cause that description is not amongst the sources of ownership.

1 In Y4jnavalkya’s text, § 10, above.
2 See'§ 10, above.
Mitékshar4, L i. 2.

4 Svam.

5 The word ‘solely’ does not occur in MSS. B. C. and D. It has also
been cancelled in MS. A. with black pencil. *B. and C. have ‘&c.’ in its
place. )

6 Svfmi.
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[21.] It must not be said that purchase &c, are excluded
by the word ¢solely,’! because of the absence in a purchaser
of the popular saying “The heir takes the Diya.” Never-
theless, since eligibility for Ddya does not belong to women,
in accordance with the Vedic Zexf, “ Women and memberless
persons are not inheritors,” a woman’s property* is not to be
designated by the term Daya. This will be enlarged upon
later on in this work.?

[The nature of Division.]

[22.] Bhérdchi says, that by the term *division,” is meant
the separation of either the -one or the other of the two things,
wealth and religious duty.

[28.] Vijndnayogi* however says, that by the term ¢ division,’
is meant the separation into parts of the several proprietorships
subsisting in an aggregate of wealth.

[24.] Bhdrichi does not allow this, because it does mot
exist in a division of religious duty.

[25.] By the term, “division of religious duty,” is meant a
division of the religious duty alone; namely, a separate per-
formance of the Vaishvadeva, of the five great sacrifices, and
of the ancestral ceremonies.

[26.] A division of religious duty may be made because
very indigent persons do not possess wealth; or, a division of
the religious duty alone may be made amongst those who desire
anincrease of religious duty, in virtue of the text of Gautama :
“In a division, there will be an increase of religious duty.”

[27.] Therefore Vishnu says: “Or, let him divide the re-
ligious duty only.” “Amongst very indigent persons,” is to be
supplied.

1 In Asahdya and Vijnéneshvara’s definition in § 19, above,

2 Stridhana. 3 See § 144, below. 4 Miték, I i. 4.

5 Gautama’s Institutes, xxviii. 4; W. and B. Digest, 539; Sac. B. of
East, ii. 299.
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[28.] It is to be understood by this, that there is a com-
pletion of division by means of an act of the will alone without
any technical form; just as the creation of an appointed
daughter is completed by a mere act of the will without any
technical form.

[29.] In the case of wealthy people however, the division
of religious duty follows only upon the division of the wealth;
because it is said with reference to the Vaishvadeva &e, which
are to be performed by divided persons,  Divided brothers may
perform them, but not the undivided in any form.”

[30.] Wherefore, amongst the very poor, the separate per-
formance of religious duties, with the mutual consent of each
other, or even without it, constitutes a division of religious
duty ; but amongst the rich, there is a division of property.

[31.] Thus division is of two kinds.

[82.] Therefore it is said by Vishnu: ¢ Division is of two
kinds ; that which springs from religious duty, and that which
springs from Déya.”

Though the word ‘ Diya’ has a common significance, it is
here used to signify wealth, because of its special end.

By the words ¢ religious duty’ here, the fire-oblation &c
are spoken of, which are the means of fulfilling if.

[83.] Division of religious duty is sanctioned by Manu,
Yéjnavalkya, and otker authors of law-codes, by Asahdya,
Medhétithi, Vijndneshvara, and Apardrka, the commentators
upon those law-codes, and by the author of the Chandrikd,
and other authors of digests. :

[84.] For instance, the division of religious duty is spoken
of* thus: “ Those brothers who live for ten years with separate
religious duties, and separate ceremonies, are to be recognized
as divided from the paternal property.” Here, the mere practice

1 By Kétydyana. See the passage on the effect of an absence of ten years,
later on.
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of separate religious duties, voluntarily, and apart from the
consent of another, constitutes a division.

[85.] Similarly, in this fexs,'—* That which has been other-
wise acquired without detriment to the father's wealth, the
gift of a friend, and a marriage gift, shall not belong to the
heirs,”—the mere act of receiving the gift of a friend &c, by
one who possesses nothing but the gifts of friends &e, is
itself a division for that man.

[86.] It is equally fit to be investigated here.

[87.] Therefore it is said by Manu :* «The religious duty
of wife and husband, entitled, ¢ The marriage union,’ has thus
been stated, hear ye Diya-dharma.®”

[88.] Bhdricki says here: “ By the word ‘Daya-dbarma,’
the division of heritage and the division of religious duty are
described.”

[89.] The meaning of the text is this: Learn ye the division
of heritage and the division of religious duty, as taught by me.
Although by the word ¢ Déya,” which speaks of wealth liable to
division, there is an inclusion of religious duty also; neverthe-
less, the expression ‘Dé4ya-dbarma’is used for the sake of
perspicuity.

[40.] The expression,! “ From the paternal property,” is
the ablative case with the elision of ¢ lyap.’

[41.] Some say that its purpose is to indicate the rule of
the alternative ; that, even while enjoying the paternal pro-
perty, the separate performance of religious duties for ten
years is a source of division.

[42.] Others however say, that the elision of ¢lyap,’ means,
after abandoning the paternal property: otherwise i would

1 Yéjn. IL 118, 2 Many, ix. 103,

8 The original words are retained here, because this compound is suscep-
tible of two meanings, viz. (1) “the religious duty of Diya,” and (2) “ Déya
and religious duty;” the latter of which is adopted in the succeeding com-
mentary.

4 In § 34, above.
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contradict the text of Manu and others, “ Not- injuring the
father’s wealth &c.”

[43.] This alone is correct, as the author of the digest says,
¢ This view is the best.”

[The Time, Manner, &c. of Division.)

{44.] “ At what time, in what portions, by whom, and of
what kind of heritage it is made, is set forth in accordance
with the authoritative books.”!

[45.] “ Of what kind of heritage;” division may be spoken
of, paternal, maternal, &c.; “at what time ;" as stated in the
text! “ When their mother’s child-bearing power has ceased
&c.”; “in what portions ;”’ by the method of equal and unequal
shares &c.; and “ by whom ;" by the father, mother, sister, &c.

[46.] Thus the fourfold cord, which has to be made in every
topic of discussion, is investigated. This is the topic of discus-
sion called, “ The division of heritage.”

[47.] Here the author of the Sangraka® states a special
matter : “ There may be a division of the father’s wealth even
while the mother is living ; since proprietorship by indepen-
dence does not belong to the mother apart from her lord. So
also there may be a division of the mother’s wealth while the
father is alive ; since her lord is not lord of her woman’s pro-
perty * while there are children living.” One word, ‘lord,’
means ° proprietor,’ the other means ¢ husband.’

[48.] Forasmuch as by this text is meant, that a division of
a father’s wealth is not to be made by the sons during his life-
time, nor a division of & mother’s wealth during her lifetime ;°
it shall be explained.

1 Smyi. Ch. i. 13; where this text is attributed to the author of the San-.
" graha ; Miték. L i. 6. )
3 Nérada, xiii. 3. 3 See Smri. Ch. i. 16.
4 Stridhana. 5 Smri. Ch. i. 17.
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[49.] Therefore Manu says: ¢ After the death of both the
father and the mother, the brothers shall come together and
divide the paternal estate, for while both of them are living,
these have no power.”

“ Have no power : >’ the meaning is, are not independent.?

[50.] Hence also Hdrita says: “ While their father is
alive, sons do not possess independence in regard to receipts,
expenditure and correction.” “ Receipts ”” of substance;? its
sensible enjoyment.  “ Expenditure;’’ its disbursement.
“ Correction ; disciplinary correction of the offences of slaves
and other dependents. “Do not possess independence;” are
not accustomed to the receipt of substance &c, according to
their own pleasure and without their father’s cognizance. So
also,* they “ do not possess independence ” in religious duties ;
they are not accustomed to the separate performance of sacri-
fices, charitable deeds, &c.

[51.] 8o also the author of the Chandrikd says: “It is to be
understood, that his own religious ceremonies, such as the
fire-oblation, are to be performed by a son who has obtained
his father’s consent, not by one who has not obtained consent.”

[52.] Apardrka says: “In the performance of the fire-
oblation and other ceremonies, the son has authority, though
he has not obtained consent.”

The two kinds of good conduct, the obligatory and the
optional, are not mentioned, because they were previously
stated.

[53.] With regard, however, to that which Devala says,—
“ At the death of a father, the sons shall divide their father’s
property; but no proprietorship can belong to them while
their father is alive and free from defect,”—the meaning of
“no proprietorship” here is, absence of independence; be-

1 Manu, ix. 104, 2 Smri. Ch. i. 12, 18,
3 Smyi. Ch. i. 21. 4 Smyi. Ch. i. 22,
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cause it is the settled rule of the world, that men possess
proprietorship by birth.!

This shall be treated at length later on in this work. By
using the expression, “free from defect,” he shows, that
though the father is alive, if he has defects, subjection to him
does not attach to the sons.?

[64.] By this it is to be understood, that though the father
is alive, if he is incapable, or has some other defect, the inde-
pendence in the acquisition and expenditure of the substance
belongs to his eldest son ; and subjection to the eldest attaches
to the younger brothers.

[55.] Wherefore Shankha and Likhita say: “ During the
incapacity of the father, the eldest son shall transact the busi-
ness of the family; or his nearest relation, who is acquainted
with affairs, with his concurrence.”

By “his,” the eldest son is meant; because at that time,
independence belongs to him alone. By “who is acquainted
with affairs,” the implied preference of a younger brother in
the term “nearest relation ”* is stated.

The author of the Chandriké*says: “The use of the word
‘incapacity ’ has the implied meaning of melancholy &e.”

[56.] By this use of the word “incapacity,” it is to be under-
stood, that, when a father is afflicted with great age &c, and
is without independence, there may be a division of his pro-
perty at the desire of the sons alone, even against his will.

[57.] Therefore Ndrada says:* “ A father who is diseased,
who is habitually angry, one who is mentally absorbed by some
special object, and one who acts contrary to the authoritative
books, is not supreme in a division.” :

¢ But the sons alone are supreme,” must be supplied.*

1 Smri. Ch. i. 23,27,45. But see Miték: L i. 22.
3 Smri. Ch. i. 28. 3 Smri. Ch. i. 29.
4 Nérada, xiii. 16. See Miték. L ii. 14. 5 Smri. Ch. i. 84.
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[68.] So also the same author says:' “Or, even the father
himself may divide his sons, when he is advanced in age.”

“ Advanced in age” with unimpaired independence, is im-
plied. *

[569.] By the words “or” and “even,” in the phrase, “ Or
even the father,” the meaning is, that when he is free from
disease and other defects, the right of making a division
belongs to the father alone ; otherwise, to the sons.

[60.] “Therefore, after the death of their father, the sons
shall divide the property equally; or, when their mother’s
child-bearing powers have ceased, and their sisters have been
given in marriage, and their father’s pleasures have passed
away, and his worldly desires have become extinct.” ¢

In the instance of “ pleasures,” the meaning is, to sport.

[61.] From the phrases, “ when his worldly desires have
become extinct,” and “when their mother’s child-bearing
powers have ceased,” it follows, that there is no division when
the father wishes to take another wife.

[62.] Thus, one of the times of division is indicated by the
phrase, “After the death of their father;” moreover, that is
the ¢ Division after death;’ and, by the phrase, “ When their
mother’s child-bearing powers have ceased,” the ¢Division
during life.” Thus the two times of division are stated.

[68.] Shankka and Likhita have spoken of the time of
division: “The united is the appointed rule for brothers
while their parents are alive ; after their death also, their state
of unity may remain with a view to their prosperity.”

The meaning is, on account of the absence of separate
expenditure by each of them.

[64.] In division, however, religious duty receives increase.

1 Nérada, xiii. 4. 2 Smyi. Ch. i. 38.
3 See Simnri. Ch. i. 38.
4 Nérada, xiii. 2, 3 ; Mitdk. L. ii. 7 ; Smyi. Ch. i. 35.-
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Hence Gautama® says: “In a division there is an increase of
religious duty.”

[65.] If it be asked how this is, Ndrada replies:? ¢ United
religious duties belong to undivided brethren; but when
there is a division, the religious duties of each of them shall
be separate.”

[66.] Religious duties spring from the worship of the
ancestors and the gods® Thus Brikaspati says: “The
worship of the ancestors, the gods, and the twice-born, by
those who dwell with one kitchen, shall be united; but by
those who are divided, it shall be in each separate house.”

[67.] Hence it is to be understood, that the religious duties
which spring out of the fire-oblation &c* which they them-
selves perform, need to be carried out even by undivided persons:
nevertheless, there is an increase of religious duty when there
is a division, as is stated by the teaching of Gautema and
others. .

[68.] Here, since there is an acceptance by all sides of the
doctrine of division into equal shares, Ydjnavalkya® declares,
that, in whatever instance, if a father of his own free will shall
agree to make a division in equal shares, then the wives, like
the sons, must be made partakers of equal shares:® “If he
make equal shares, his wives must be made partakers of equal
shares.”

[69.] Bhérichs says, that, in accordance with the doctrine,
that if the father in his old age shall of his own free will
make a division in equal shares, he himself being included,
each of the wives must take an equal share, corresponding with
bis own ;—Apastamba’s text, “ There is no division between a

1 See § 26, above. 2 Nérada, xiii. 87.
3 Smyi. Ch.i.43. 4 See Smri. Ch. i. 46.
5 Y4jn. IL. 115. ¢ Miték. L. ii. 8,9 ; Smyi. Ch. ii. (§ 1), 38, 39.
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a wife and her husband,”! is to be understood to apply to
those cases only where unity is ordained.

(70.] Hence Ydjnavalkya® says: “But suretyship, debt,
and evidence, are not ordained between brothers, a wife and
her husband, and a father and his son, when in the undivided
state.”

[71.] Here Vijndnayogi says: Now there is no prohibition
of suretyship and the rest between a wife and her husband
before division, because of the uselessness of the distinction
when there is no division between them ; and the absence of
division is shown by Apastamba : “ There is no division between
a wife and her husband.” True; there is no division in the
ceremonies performed in the fire ordained by the Veda and the
law-codes, nor in their results; and none, moreover, in all
their actions and in all their wealth. That is to say; when
he says, “ There is no divisien between a wife and her husband,”
he gives the reason of the connexion, in answer to the question,
“Why is there not ?”’; namely, because by holding hands they
have a unity in their ceremonies, and so also in their meri-
torious results.

[72.] The meaning of this is as follows :—* Because ”’; that
is, forasmuch as unity in their ceremonies, beginning with the
taking of hands, is ordained in these words, “Let the wife
and her husband receive the fire’; therefore, by their
joint authority in its reception, they have joint authority
in the ceremonies performed in the fire which they have
received. And so, by the zext? “Let the house-holder
perform the ceremonies ordained by the law-codes &c,” they
have joint authority in the ceremonies performed in the fire
established at their marriage. And therefore, the separate
suthority also of the wife and her husband in the ceremonies

1 See § 3, above. See Smri. Ch. ii. (§ 1), 39. 2 Y4jn, IL 52.
3 See § 10, above.
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connected with the two kinds of fire, and in their charities,
is brought about. Thus the union of the wife and her
husband is ordained in the heaven called Svarga, and other
fruits of their merits: “ Let them commence their life of glory
in the sky, &e.”

[78.] It is to be understood, that they have a community
m the fruits of those meritorious deeds in which they have
joint authority ; but not in those charities which are founded
with the husband’s cognizance.

[74.] Doubtless their community in the proprietorship of
wealth has been stated, and also in the acceptance of wealth ;
for they do not teach that there is a theft in a special gift
made when the husband is absent from home.

[75.] True; the ownership of the wealth by the wife is shown
by this, but not the absence of a division : for, after saying,
“And also in the acceptance of wealth,” the reason is there
stated ; namely, Manu and others have taught, that there is no
robbery in that which has of necessity to be done during the
husband’s absence from home, such as the feeding of Brahmans,
and giving alms to beggars; and therefore, proprietorship in
the wealth belongs also to the wife, otherwise it would be
robbery.

[76.] Therefore, there may certainly be a division of wealth
with a wife at the desire of her husband; but not at her
own desire.

[77.] The doctrine of Apardrkae, however, is, that a division
of heritage does not belong to women ; and, therefore, in virtue
of the Vedic text,! “ Women, and memberless persons &e,”
property is to be given to wives according to the pleasure of
their husbands. The term ¢equal share,’ however, shows that
it is not to be made smaller than the husband’s share; an

1 See § 21, above,
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equal share, or a larger share, is to be given. The optional
gift of a share is to be understood, because of the statement
of the rule of pleasure, by the word ¢ If,’ in the phrase,! « If
he make.”

[78.] The truth here is as follows:—In the school of
Bh4riichi, where there is a plurality of wives, there is a division
amongst them alone. In the school of Vijninayogi?® and others,
there is no division with a wife alone; but an equal division
with sons belongs to the wives. But, in the school of Apa-
réarka and others, there is neither a division amongst the wives,
nor an equal division with the sons; but a gift is to be made
at the pleasure of the husband. )

[79.] The Commentators say here, that in these three views,
there is an arrangement according to classes. They say, that
the equal division with the sons belongs to Braéhmani wives;
that neither the division amongst the wives, nor the equal
division with the sons, belongs to Kshatriy4 wives, but some
small gift is to be made at the pleasure of the husband ; that the
division among wives belongs to Vaishyi and Shddréd wives;
and that the foundation of this arrangement is custom.

[The Division during Life.]

-[80.] Here Skankka and Likhita say:® “Division of an
estate is admitted during the father’s lifetime, either publicly
.or privately, in accordance with religious duty.”

_ The meaning is,* that he who assents to a division during his
lifetime, is to make it *publicly,” that is, in the presence of
relatives and other people; or “ privately,” that is, secretly,
“in accordance with religious duty,” that is, in the manner
prescribed by the rules of religious duty.

1 In Y4jn.’s text in § 68, above. 2 Mit4k. L. ii. 8, 9,
3 See Smyi. Ch. ii. (§ 1), 1. 4 Smyi. Ch.ii. (§ 1), 2.
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[81.] Kétydyana states the same rule: “That whole sum of
wealth which the parents and the brothers take in equal shares,
is called a division conformable to the rules of religious duty.”

¢ Conformable to the rules of religious duty;” that is, not
departing from the rules of religious duty.

[82.] It is ordained, that they take the common wealth in
equal shares ! in accordance with the Vedic fext,? “ Manu dis-
tributed his heritage among his sons:” for, though unequal
division does appear in the authoritative books,? it is not to be
practised, because it is opposed to custom, and contrary to other
Vedic zexts.

[83.] Wherefore also,! the method of deduction by the eldest
son is not mentioned, because it is not to be practised in this
present Kiili age.

[84.] That is to say, because of the prohibition,® “ Let not
even a religious duty be performed, which is unconnected with
heaven and is opposed to custom ;”’~—just as in the case of the
rule “ Let a large ox or a great goat be offered to a learned
Brahman,” though it is a sacred precept, it must not be done,
because it is opposed to custom ; so also in the case of the rule,
“Let a barren cow be consecrated as a sacrificial victim to
Mitra and Varunpa,” though the sacrifice of cows is a sacred
precept, it is commanded not to be practised, because it is
opposed to custom ;—just as the cow must not be slaughtered
in sacrifice, though it is an ordained duty; so division after
deduction does not prevail in the present day.’

“In the present day ”; that is, in the Kili age.

[85.] So also Apastamba:®  Let him divide his heritage
amongst his sons in equal shares during his lifetime.”

1 8mri. Ch. ii. (§ 1), 6. 2 See Apastamba, IL (6), xiv. 11.
8 Miték. L iii. 7.

4 See Miték. L. iii. 4; Smyi. Ch. ii. (§ 1), 7, &e.

5 Y4jn. I. 156. 6 Yajn. L. 109.

7 Miték, I. iii. 4; Smri. Ch. iii. 16. 8 Apa, IL (6), xiv. 1,

j/) C
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(86.] “ In equal shares;” while he has himself said this, he
points out, that according to one school the taking of the whole
wealth belongs to the eldest son: “Some say that the eldest -
son is the heir:”* and while he has shown the division by
deduction of another school in these words, “In some par-
ticular countries, the gold, the black cattle, and the black fruits
of the ground, belong to the eldest son, the carriages to the
father, the unused household utensils and her ornaments to the
wife, and also her kinsmen's property,”* he rejects it, saying,
“ That is prohibited by the authoritative books.” *

[87.] Therefore, the erroneousness of the explanation by
Aparérka and other commentators of the text, “ Or, the eldest
son with the best share,” is left unexposed.®

[88.] Here, in the division during life, the division is accord-
ing to pleasure.

[89.] There Ndrada says:* “ Let the father himself, who
makes the division, retain two shares.” This is the case of one
who has an only son.

[90.] So Skankha and Likhita say: “Let him take two
shares himself, if he has but one son.” ¢ Him;” the conti-
nuative father is meant.” “ If he has but one son,” applies to
one decayed by age, when the time for having another son has
passed away.

[91.] Moreover, this pertains to the division of property
alone ; because in a division of religious duties, “ two shares”
have no meaning.

[92.] Where a son,® because of his ability to acquire property,
has no desire to take his own share in his father's property,

1 épa. IL. (6), xiv. 6. 3 Apa. w.7,8,9,
8 Apa. v.10. See Miték. I. iii. 3. « Yéjn. I 114,

5 See Smri. Ch. ii. (§ 1), 25.

6 Nérada, xiii. 12. See Smri, Ch. ii. (§ 1), 27, 28.
7 Smyi. Ch. ii. (§ 1), 30.

8 Smri. Ch. ii. (§ 1), 40; Miték. L. ii. 12.
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there Ydjnavalkya® says, the father shall give him as much as
he makes his own, and he shall perform separate ceremonies :
“ Let him give something to him who has ability, and is without
desire, and make a separation.”

[93.] When, again, a division is made by sons while their
father is living, it is to be made by the rule of equal division
prescribed in the text of Kdtydyana,® “ That whole sum of
wealth &ec.:” because there is no other authoritative book
which propounds another rule in a division during life made by
sons.

[The Division after Death.]

[94.] So also in the division after death, by the text of
Paithinasi:* “ In the Diya and other paternal property capable
of being divided, the division amongst brothers is in equal
shares ;” and by the text of Hdrita:* “ When he is dead, the
division of his estate is in equal shares.”

[95.] The meaning is,® that when their father is dead, the
division of his estate by the brothers must be made in equal
shares only. “ Amongst brothers;” namely, those alone who
possess equal proprietary rights, and are of the same class;
because of that which will be stated further on respecting the
exclusion from a division of eunuchs &c of the same class, and
of the reception of shares, by the rule of unequal division, by
those who are of different classes.

[96.] Yajndvalkya says,” that, as sons are equal sharers in
the estate, so also are they equal sharers in the debts: “ After
the death of both parents the sons shall divide the estate and
the debts equally.”

1 Y4jn. II. 116. 2 § 81, above.
3 Smyi. Ch. ii. (§ 2), 3. 4 Smri. Ch. i.
8 Smyi, Ch. ii. (§ 2), 2. ¢ Yajn. 1I. 117 ; Mitdk. L. iii. 1.
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Here, the paternal debts alone are meant ;' because the
joint payment is commanded of those which are not the
father’s.

[97.] Hence Kétydyana says:* “ But a debt contracted for
the benefit of the family, by a brother, a paternal uncle, or the
mother, must be wholly paid by the heirs at the time of
division,”

[98.] Here Kdtydyana states a special matter : “That debt
which may have been contracted by himself on account of his
religious duties, or as a gift of affection, must be divided when it
is discovered : it must not be paid out of the paternal property.”

[99.] The meaning is,’® that, whatever has been intended for
a religious duty, whatever has been given by the father from
affection, and whatever has been promised by the father him-
self, should be liquidated by his sons; these three kinds of
debt must be divided when discovered, that is, when ascer-
tained.

[The Shares of the Wives.]

[100.] Now,* since eligibility for heritage does not belong
to women, how can the word ¢ share” in the Zex?,® « If he
make equal shares, his wives must be made partakers of equal
shares,” be explained in a different sense? How, again, is it
said by Ydjnavalkya,® “ Amongst those who are divided after
their father’s death let their mother also take an equal share * ?
How, too, by Vydsa, “ The wives of a sonless father are de-
clared to be partakers of equal shares: all the paternal grand-
mothers also; they are accounted equal to mothers”’? How,
also, by Vishnu,” “ Mothers are partakers of shares conformable
with the shares of sons; and unmarried daughters also”’ ?

1 Smyi. Ch. ii. (§ 2), 18. 2 Smyi. Ch. ii. (§ 2), 19.
3 Smri. Ch. ii. (§ 2), 25. 4 Smri. Ch. iv. 7.
5 § 68, above. 6 Y4jn. IL 123 ; Miték. L. vii. I.

7 Vishnou, xviii. 34, 35.
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[101.] If fitness for heritage does mnot belong to women, to
speak of the share-taking of mothers, daughters, &c, would then
be incorrect.

[102.] Not so.! Some say, that the word ‘share,” here,
does not refer to a division of the heritage, but refers to a
portion of the aggregate wealth; and, therefore, there is no
fault in the statement.

Others say, that because of the emphatic special meaning of
the word ¢ women ” in the phrase, “ Mothers &c,” the mother
should take a share of the heritage at the division after death.

[108.] The doctrine of Medhdtsthi is, that the above-men-
tioned distinction of the classes is spoken of; and therefore
Vasishtha says,® “ Moreover, the division of the heritage
belongs to the brothers, until such of the women as are child-
less shall obtain a son.”

[104.] The meaning of this is,® that the division of the
heritage belongs to brothers dwelling together in the same
house, after such of their father’s women as are childless, but
pregnant, shall have had a son, that is, shall have been de-
livered, and the sex of the child born shall have been ascer-
tained.

[105.] Now the evident meaning here is,' that a division of
the heritage takes place between the brothers and the childless
women. How, then, can it be put aside ?

[106.] It is put aside ® on account of the contradictory
meaning of the phrase, ¢ Until such of the women as are child-
less shall have a son ;”’ as well as on account of the incom-
petency of women for & division of heritage.

[107.] Hence another law-code says,® “ A mother who has
no property of her own shall take an equal share in a division
by sons.”

1 Smri. Ch. iv. 8. 2 Smyi. Ch. iv. 1.
3 Smri. Ch. iv. 2; Miték. L. vi. 12, 4 Smyi. Ch. iv. 3.
5 Smyi. Ch. iv. 4. ¢ Smyi. Ch. iv. 12,
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[108.] The mesaning is,' that in the division after death
made by sons, the mother who has no property of her own,
that is, who is destitute of woman’s property of her own, shall
take a share equal to a son’s.

[109.] The use® of the word ** mother,” here, has a compre-
hensive meaning, and applies to a fellow-wife &c; thus,®
“ Mothers are partakers of shares conformable with the shares
of sons.”

[110.] By the use* of the attributive term, “ Who has no
property of her own,” it is evident, that where she has pro-
perty of her own, with which she can provide her maintenance
and perform the ceremonies which appertain to her and require
property for their performance, she does not take a share.
And it follows, that when she is unable to provide her mainte-
nance and perform the ceremonies which require property,
though she may have property of her own, she does not take
an equal share, but she takes a suitable smaller share.

[111.] Thus the conclusion is,* that when the property to
be divided is very great, the mother and the rest, though des-
titute of property, do not take an equal share, but they take
only a smaller share, such a share as is equal to their own
necessities ; because of the meaning indicated in the attributive
term, “ Who has no property of her own,” namely, that the
taking of a share by the mother is not, as in the case of the
brothers, by the rule of the division of heritage, but by the
rule of suitability ; and yet, not by the rule of suitability in
the attributive term  equal,” because of its inapplicability
when the taking is of an unequal share.

[112.] Ithas already been stated, that in the instance of the
division during life, it is competent to give the wives even a

1 Smri. Ch. iv. 13; Miték. I. ii. 8,9; vii. 2.
2 Smri. Ch. iv. 14, 3 Vishpu's text, § 100, above,
4 Smyi. Ch. iv. 15. 3 Smyi. Ch. iv. 16, 17.
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larger share at the pleasure of their husband ; and, hence, it is
to be understood, that in the present instance of division after
death, a share is to be given to the mother at the pleasure of
her sons, either an equal or a greater one; and so,' when they
have not the desire, the word “ equal”” will not be bereft of
meaning by her taking the larger share of the property to be
divided, when it is small.

[118.] Wherefore, combining all this, after it has been stated
by Ydjnavalkya,® that “If he make equal shares, the wives
must be made partakers of equal shares,” it is added,® “ To
whomsoever woman'’s property has not been given either by
their husband or their husband’s father;”’ that is, if woman's
property has been given, competency for shares does not belong
to those wives.

[114.] Hence it is said by the author of the Chandrikd :*
«Tt is to be understood, that there is no distinet establishment
of a mother’s division of heritage here; but only a taking of
such substance as she requires.”

[115.] As for that which Vijndnayogi has said in his com-
mentary on the text,® *Between brothers, a wife and her
husband,”—namely, “ Therefore proprietorship in the wealth
belongs also to the wife; otherwise it would be robbery ;”’—-it
is to be understood, that this is not a description of the taking
of heritage, but merely an ownership with respect to entertain-
ing guests, giving alms to beggars, and such like.

[116.] It is, however, said by Apardrka, that “The word
¢ ghare ’ in the phrase,* “If he make equal shares,” has the
meaning of ‘a portion’ of the wealth to be divided; and,
therefore, since there is no share-taking for wives, the meaning

1 Smyi. Ch. iv. 17. 2 §§ 68, 100, above,
3 Yé4jn. IL. 115 ; Smri. Ch. iv. 12, 13.
4 Smyi. Ch. iv. 11. 5 Yéjn. 11. 52. See § 70, above.

¢ Yéjy. IL. 115; § 100, above.
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is that something is to be given according to their husband’s
pleasure.”

[117.] Therefore, though in all the three schools women
have not the right to divide heritage, they have the right to
take a share. Its proportionate limit, when there is woman's
property, and when there is none, is to be understood as that
which is stated above.

[118.] It must, moreover, be borne in mind, that in the
school of the author of the Bhdshya, the division of the wives of
Shiidras, is settled according to local usage.

[Tke Shares of the Daughters.]

[119.] As for that® which is said by Visknw,’ that “ Un-
married daughters are share-takers conformable with the shares
of sons,”—it follows there from the use of the qualifying term
“ unmarried,” that the taking of shares conformable with the
shares of sons, is for the purpose of their own marriage accord-
ing to their means; and not, as amongst the mothers, a taking
of shares for the purpose of maintenance.

[120.] Hence® it is said by Devala : “ The father's wealth
must be given to the daughters also as marriage property.”

The meaning is property ® for the purpose of their marriage.

[121.] Therefore Ydjnavalkya® says: “ Sisters also, giving
them a one-fourth share of their own share.”

The meaning ? is this: that the unmarried sisters are to be
settled in marriage by their brothers. By doing what? By
giving a one-fourth share of their own share. 'Whence it
follows, that daughters also are partakers of shares after their
father’s death.

1 Smyi. Ch. iv. 18. See Mitdk. I. vii. 14.

2 See § 100, above. 3 Smyi. Ch. iv. 20.

4 Vastu, 5 Dhana.

6 Yajn. II. 124 ; Mitdk. L. vii, 5; Smyi, Ch. iv. 21.
7 Miték. I. vii. 6 ; Smyi. Ch. iv. 22.
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[122.] The meaping of the expression ¢ of their own share ”
there, is not that they are to divide each individual settled
share and give a one-fourth share; but, that of whatever class
the damsel may be, she is to be made the partaker of a one-
fourth share of a son of that class.

[123.] This® shall be explained. If that damselis of the
Brihman class, then, whatever share belongs to the son of a
Brihmani woman, a one-fourth share of it shall belong to her.
How is that? If any man ? has a wife of the Brahman class,
and he has one only son and one only daughter ; in that case,
the whole of his paternal property is to be divided into two
parts ; and of them, one part is to be divided into four; and
the son is to give one-fourth part to the damsel, and take the
rest. But, when there are two sons and one unmarried daugh-
ter; then, the two sons are to divide their father’s property

" into four parts, and give a one-fourth share to their unmarried
sister, and divide and take the remainder. "When, again, there
are an ouly son and two unmarried daughters ; then, the son
must divide their father’s property into three parts, and give
two parts to his two unmarried sisters, and take the whole re-
maining part. :

[124.] As?®in the case of those of equal classes, 8o is the
arrangement in the case of brothers and sisters of different
classes. 'Where * there are an only son of a Brdhmani woman
and an only daughter of a Kghatriyd woman; there, the son of
the Brdhmani woman must divide the paternal property into -
seven parts, and divide the three parts of a Kshatriyd woman’s
son into four, and give a one-fourth part to the Kshatriyd
woman’s unmarried daughter, and take the whole of the re-
mainder.

Where, again, there are two sons of a Brahmani woman and

1 Miték. L. vii. 6. 2 Miték. 1. vii. 7.
3 Mitdk. L vii. 7. 4 Miték. 8.
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one unmarried daughter of a KsghatriyA woman; there the
Brahmani woman’s two sons must divide the paternal property
into eleven parts, and divide the three parts of them which are
the share of u KghatriyA woman’s son, into four, and give a
one-fourth part to the Kghatriy4 woman’s unmarried daughter,
and take the whole of the remainder.

[125.] In the® same way it must be worked out in every
case amongst brothers and sisters of dissimilar classes, when
they are of equal number, and when they are unequal.

[126.] The explanation of the phrase,® “ giving them a one-
fourth share,” is incorrect, which says that it means, giving
property suitable for the mere marriage, regardless of the one-
fourth share; because it is contrary to the zext:® “ Let the
brothers give property * to the unmarried girls separately out
of their own shares ; a one-fourth part of each one’s own share.
Those who fail shall be outcasts.”

[127.] The® meaning of this is, that the Brahman and other
brothers must give to their Brahman and other sisters, out of
the shares appointed for their own classes, by this,*—* The
Brahman shall take four shares, &c.,”—and other texts, a fourth,
that is, a one-fourth portion or share of each one’s own share,
that is, of each one’s individual portion. It is not said, that
they must separate each one his own share, and then give the
one-fourth part ; but, that they must give to each individnal
unmarried sister severally a one-fourth part of a single share
appointed for their own class. The division appointed for those
who are of unequal class has been already stated.

[128.] By the denunciation ” of guilt in case of not giving
it,—“Those who fail shall be outcasts,’” the absolute
necessity of giving it is to be understood.

1 Miték. I. vii. 8. 2 In Y4jn.’s text, § 121, above.
3 Manu, ix. 118 ; Smyi. Ch. iv. 32, 4 Svam,
5 Mitdk. I vii, 10, 6 Yéjn. I1. 125,

7 Miték. L vii. 10; Manu’s text, § 126, above.
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[129.] If it be said! that the one-fourth share is not
intended here, but the gift of wealth suitable for the marriage
is alone meant ;—No: because there is no proof that the gift
of the one-fourth share is not intended in the two law-codes;
and also, because of the denunciation of guilt when it is
withheld.

[130.] As? for that which is said by some, that in the case
of the gift of shares, great riches would fall to the lot of a
woman who has many brothers, and destitution to a man who
has many sisters; it is obviated by that which has been stated :
for, here, the gift of the one-fourth share after separating it
from his own share, is not taught. How can that be? By
this; namely, that after the father’s death, the daughter takes a
share; but previously she takes whatever her father gives;
because of the absence of a special text.

[131.] The whole of this® is the doctrine of Asakdya,
Medhatithi, Vijndnayogi, the author of the Pradipikd, and
others.

[132.} Bhdrichi, Aparérka, and others, do not maintain
that doctrine.

[188.] The doctrine of Bhdrichi, Aparérka, Yajnapati,
and others, is, that a daughter does not take a share either
after her father’s death, or during her father’s lifetime :—that
while the father is living, some small thing is to be given to
the daughters according to the father’s own pleasure; and
after their father’s death, sufficient wealth is likewise to be
given by their brothers for the marriage of those who are
unmarried, and for the endowment of those who are unen-
dowed ; but they do not take a one-fourth share:—that the
texts which speak of the one-fourth share, mean the gift of
sufficient property for their marriage, and the settlement of
sufficient property for their endowment :—that in the text of

1 Miték. L vii. 11. 2 Miték. L. vii. 12. 3 Miték. L vii. 13,
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Vishnu,! “ A share is to be given to the unmarried and the
unendowed,” the gift of a share to those daughters who are
indicated by the words which describe their unmarried state
and their unendowed condition, is to be understood; and
that, again, is to be understood to be for the purpose of their
endowment, and for use at their marriage :—that by the denun-
ciation in the event of its being withheld, “ Those who fail
shall be outcasts,” ? it is to be understood that there is sin in
not endowing them with property sufficient for their endow-
ment, and in not performing their marriage with property
sufficient for their marriage :—and that if the conclusion is
made from their evident meaning, that a gift of some small
amount is due to daughters in their father’s lifetime, it is so
also after his death, according to the reasonable grounds of
these texts; an inference from their hidden meaning being
unreasonable :—whence it is said by Brikad Vishnu,® “ Let him
perform the marriage of the unmarried daughters also according
to the amount of his own property.”

[184.] Here Shankha* states a special matter: “ When a
division of the heritage &c takes place, the unmarried
daughter takes the girl’s ornaments, her marriage portion, and
the woman’s property.” :

“The girl’s ornaments;’ the ornaments worn by the girl
herself.* ¢ The woman’s property;”’ her mother’s property.

[185.] Baudhdyana*® says here: “Let the daughters receive
their mother’s ornaments, inherited or otherwise.

“Inherited;”” in the mother’s line.! ¢ Otherwise;”’ given
‘by her brothers of their own pleasure. The unmarried
daughters are to receive them,

1 See Vishnu, xviii. 35. 2 Manu’s text, § 126, above.
3 See Vishqu, xv. 31 ; Smri. Ch. iv. 36. 4 Smri. Ch. iv. 45. .
3 Smri. Ch. iv. 46. 8 Smri. Ch. iv. 47.

7 Smri. Ch. iv. 48.
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[136.] XYajnavalkya® sets aside the text,® “Let the
daughters receive &c,” by saying,® “ The daughters, tha
which remains of their mother’s after her debts: if they
are dead, their issue.” That is,* the daughters shall divide
the property of their mother which remains after discharging
the debts contracted by her.

[137.] This shall be explained. V¥ijndnayogs says:® “The
debts contracted by the mother are to be discharged by her
sons alone, not by her daughters; and the property which
remains after the debts, the daughters are to take.”

[188.] Moreover,® this is proper ; for the woman’s property
goes to the daughters, because of the preponderance of the
woman’s members in the daughters; and the father’s property
goes to the sons, because of the preponderance of the father’s
members in the sons: “ When the man’s seed is the more
abundant, there will be a male; when the woman’s seed is the
more abundant, a female.” ’

[139.] A special matter ® is here pointed out by Gautama :°
“ A woman’s property belongs to her daughters, not given in
marriage and unendowed.”

[140.] The meaning ™ of this is, that when there are those
who have been given in marriage, and not given in marriage,
together, the woman’s property belongs to those alone who
have not been given in marriage ; and when there are together,
amongst those who have been given in marriage, those who
are endowed and those who are unendowed, to those alone who
are unendowed.

1 Miték. L iii. 8 ; Smri. Ch. ix. (§ 3), 18.

2 Baudhéyana’s, § 135, above. 3 Y4jn. IL. 117,

4 Miték. L iii. 9; Smri. Ch. ix. (§ 3), 19.

5 Mitdk. L iii. 10. 6 Miték. I. iii. 10.

7 Manu, iii. 49. 8 Miték. I. iii. 11 ; Smyi. Ch. ix. (§ 3), 16.
9 Gautama, xxviii. 24,

10 Miték, I. iii. 11 ; Smri. Ch. ix. (§ 3), 17.
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“Not given in marriage;”’ unmarried. “ Unendowed;”
indigent.

[141.] He then® states who should take the mother’s pro-
perty remaining after her debts, when there is no daughter:
“If they are dead, their issue.”?

“If they,” that is, the daughters. 'When there are no
daughters, or when the daughters are dead, “their issue,”
that is, their sons and the rest, shall take. This conclusion is
made from the words,” “ After the death of the parents;”’ and
it is stated for the sake of clearness.

[142.] Bhéricki and others explain the text,* “ The daughters,
that which remains of their mother’s &ec,” in a different
way: When there is no son, the daughters shall divide their
mother’s property; when there are none, their own issue, the
paternal uncle, and the rest, shall take, according to the fest,
“ Let the heirs take afterwards.”

“Afterwards ;”’ the meaning is, when there are no sons &e
of the owner of the property. ‘“The heirs;” the daughters,
paternal uncles, &c, of the owner of the property.

[148.] Hence also it is said by the author of the Sangraka :*
“The division of that wealth which is obtained through the
father and obtained through the mother, and is described by
the word Ddya, is now explained.”

[144.] They explain, that since the word ‘ Ddya’ is used for
property which comes through the mother, sons alone are
competent for heritage,® and daughters are not; in accordance
with the Vedic Zext,” “ Women and memberless persons are not
inheritors ;" and also in accordance with the text of Gautama :
“There is no division of heritage when they are memberless.”

1 Miték. L. iii. 12. 2 Yéjn. IL 117 ; § 136, above,
3 Yéjn. I1. 117, See Smyi. Ch. ix. (§ 3), 22.
4 Yé4jn. I1. 117; § 136, above. 3 §7, above.

¢ Déiya. 7 § 21, above.
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.

[145.] When there are brothers, the mother’s ornaments &c,
belong to the daughters: and they are to take only that which
their brothers may give of their pleasure, and nothing else.

[146.] Hérita here states a special matter: “ Manu has
said,—Deaf and dumb, blind and deformed daughters, are to
be given in marriage by their brothers with the paternal
estate.”

“Deaf and dumb ;” those who are unable to speak and hear.
¢ Deformed ;”’ those who have shortened limbs, and those who
have limbs in excess. * With the paternal property;”’ the
meaning of the text is, that some portion or the whole of the
estate is to be given to the bridegroom by the brothers, and
the marriage to be performed.

[147.] Some maintain, that there is no giving in marriage
of those who are deaf and dumb, or aflicted with other defects,
or depraved. It is to be understood that this is rejected.

[ Ezclusion from Division.]

[148.] Manu, also, describes those who are ineligible for
heritage: “Impotent persons and outcasts do not take shares;
80 also those who are born blind, and those who are born deaf,
madmen, idiots, and the dumb, and those who are memberless.”

[149.] The meaning of this is: “Impotent persons and
outcasts do not take shares;”’ the two thus mentioned? are
to be nourished and cherished by their brothers who are eligible
for the heritage, or by those who take the estate, or by those
who take the women.

“ Those who are born blind, and those who are born deaf;”
the pair thus mentioned, though a share certainly belongs to
them, are to be nourished and cherished, notwithstanding their
being endowed with a share, because they are marriageable.

1 Manu, ix. 201. 2 See Miték. II. x. 5; Smri. Ch. v.4.
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By the use of the word so,’ the inner meaning is, that
deformed persons, if they are eligible for marriage, are share-
takers, and are to be nourished and cherished.

“ Madmen, idiots, and the dumb;” by being mentioned in a
group, these also are to be nourished and cherished ; but they
are not share-takers. “ Even if they are eligible for marriage,”
is to be supplied. “ Whosoever are memberless ;”’ this is in-
clusive of women also. Amongst memberless women, a fellow-
wife, a daughter, a sister &c, are to be protected ; and amongst
men, a brother, his son, the paternal uncle, the maternal
uncle &e.

[150.] Some, however, say,! that memberless persons are
those who have lost their nose, or some other member, by
disease.

[151.] As for that which is said by Ndrada:* “ An enemy
to his father, an outcast, an impotent man, and he who is
degraded, must not receive a share, though he be a bosom son
much less if he is a son born of a widow :”—* He who is de-
graded,” is one® who has committed a great crime, and has
been expelled by his relatives. “An outcast, an impotent
man;”’ these two are evident. “An enemy to his father;”’
one of the sort that says, “ He is not my father.” It is other-
wise, when sons have an aversion on account of their father’s
prejudices ; for, in that case, shares are ordained.

[152.] Vasishtha also says : “ Moreover, they are not share-
takers who have gone into another order.”

“ Having left the householder’s order,” is to be supplied.*

[158.] Similarly Devala : “ When their father is dead, the
impotent, the leper, the insane, the idiot, the blind, the out-
cast, the outcast’s son, and the ascetic, are not dividers of
shares of the heritage.” '

1 Miték. IL. x. 4 ; Smyi. Ch. v. 4. 2 Nérada, xiii. 21 ; Miték. IL x. 8.
3 Smri. Ch. v. 6. 4 Miték. I1. x. 3: Smyi. Ch.v. 7.
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The meaning is,' that after their father’s death, the impotent
and'the others, do not become sharers of the heritage.

“The ascetic;” the perpetual religious student, the ere-
mite &ec, the Bauddha and Jaina mendicant, the Shaiva as-
cetic, &ec.

" “The outcast’s son;” a son born in the outcast state, for
a son previously born, does not partake of the outcast-blemish
incurred by his father. It shall be shown later on, that the
relation between a father and his son, being a secular matter,
is suspended in the outcast and similar states. .

[154.] Hence Vishpu says:® “Of these, the bosom sons
alone are share-takers, but the son of an outcast, born after the
act which caused his outcast condition, and such as are born
of women of inverted class, are not sharers: the sons of these
are not sharers, even in their paternal grandfather’s sub-
stance.” ’

In the phrase,® “ When their father is dead,” the word
¢ though ” is to be understood. The explanation to be made
is, that neither after their father’s death, nor before his death,
are the impotent and the rest takers of shares.

[155.] Therefore Apastamba* says: “Let him divide ms
heritage amongst his sons, in equal shares, during his lifetime;
rejecting the impotent, the insane, and the outcast also.” “Re-
jecting; ”’ ¢ excluding. The word “also ”’ includes those who
‘are not eligible for marriage.

[156.] The author of the Chandrikd,* however, says, that the
phrase,” “ When their father is dead,” ‘is intended to point
out the time of division ; and (that by) it is to be understood;
that they who are impotent &c at the time of the division

1 Smyi. Ch. v. 1.

+ 2 Vighpu, xv. 34 to 38. 3 In Devala’s text, § 153, above.
4 Apa. 1L (6), xiv. 1. See § 85, ahave.
5 Smri. Ch. v. 3. 8 Smri. Ch. v. 2.

7 In Devala’s text, § 153, above.
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have no participation in the shares; and not they only who
are born impotent &c.

[157.] As for that which is said by Ydjnavalkya,!—* The
bosom sons of these, and the sons of their widows take shares,
if they are without blemish,” —it is to be understood ? that this
applies to the Dvépara and other ages; because the- widow’s
son is prohibited in the Kili age.

[158.] Therefore, a reception of their paternal grandfather’s
property belongs to the sons of the shareless,® when they have
no disease &c opposed to share-taking, in accordance with the
text of Devala: “ Let the sons receive a share in their father’s
heritage, if they are free from blemish.”

[159.] Yéjravalkya* says here: “Let the impotent, the
outcast, his son, the lame, the insane, the idiot, the blind, the
incurably diseased, and the rest, be maintained: they are not
share-takers.”

“ His son;” * born while he is an outcast.

The term, “and the rest,” ® is intended to include concisely
those who are memberless &c.

“ Be maintained ;” as long as they live,’ in accordance with

the text of Manu:* “ They must be maintained as long as they
live.”

[Division amongst sons of different classes.]

[160.] Ydjnavalkya® states a special matter in the division
of persons of dissimilar classes: “ Let the sons of the Bréhman
take four shares, or three, or two, or one, in the order of their

1 Y&jn. IL 141 ; Miték. IL x. 9 ; Smyi. Ch. v. 39,
2 Smri. Ch. v. 40. See Miték. IL x. 11.

3 Mitédk. IL x. 10; Smyi. Ch. v. 32, 4 Yéjn. II. 140.
5 Mitdk. II. x. 2; Smyi. Ch. v, 21. 6 Miték. II. x. 3.
7 Miték. IL. x. 5; Smri. Ch. v. 22, 8 Manu, ix. 202.

9 Yéjn. IL 125.
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class; the Kghatriya's, three shares, or two, or one; and the
Vaishya’s take two shares, or one.”

[161.] « The Bréhman® has four wives; the Kshatriya has
three; the Vaishya has two; and the Shidra has only one
wife.”

The three classes are indicated according to their relative
order.

[162.] Regarding the sons of the Bréhman there :—By * the
word “class,” the three classes are spoken of, namely, the
Brdhman and the others. The affix® ¢shah’* is used in
cases of successive order : wherefore, let the sons of the Brah-
man be, that is, become, takers of four shares, or three, or two,
or one, in successive order, class by class.

[163.] This shall be explained:—The sons® of a Brahman
by a Brahmani woman receive four shares each ; his sons by a
Kshatriyd woman, three each; his sons by a Vaishy4 woman,
two each ; and his sons by a Shidré woman, one each.

[164.] “The Kshatriya's’ sons;® those born of a Ksha-
triya. “1In the order of their class,” must be supplied. “Three
shares, or two, or one,” according to their order. The sons of
a Kshatriya by a Kshatriya woman receive three shares each;
his sons by a Vaishys woman, two each ; his sons by a Shédra
woman, one each.

[165.] “The Vaishya's” sons;’ those born of a Vaishya,
“in the order of their class,” “take two shares, or one.”” The
sons of a Vaishya by a Vaishys woman receive two shares
each ; and by a Shidr4d woman, one each.

1 Vishpu, xxiv. 1 to 4. See Manu, iii. 12, 13; Y4jn. L. §7, with Mitdk.I.
viii. 2, and Colebrooke’s note there ; Nérada, xii. 4 to 6.

2 Miték. I. viii. 3.

3 See Wilson’s Sanskrit Grammar, page 336 ; with Pénini, V. iv. 43.

‘In the word ‘varnashah’ (“in the order of their class,”) in Ydjn.'s
text, § 160, above,

5 Mitdk. 1. viii. 4. ¢ Mitdk. I. viii. 5. 7 Mitdk. L viii. 6.
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[166.] “The Shtdra has only one wife;”’' and, since he
cannot have sons of dissimilar classes, the division in equal
shares, above described, alone belongs to his sons.

[167.] Moreover, this is stated by ¥djnavalkya in accordance
with the rule of another law-code;* because, according to his
doctrine, the marriage of a Brdhman with a Shidr4 woman is
forbidden ; as it is said by himself,’ “ That is not my doctrine,
forasmuch as he himself is born of her.”

“That ;" the contraction of a marriage between a Brahman
and a Shidrd woman is meant.

[ Property subject and not subject to division.]

[168.] Kdtydyana describes the wealth which is subject to
division : “That which belonged to a man’s paternal grand-
father, and to his father, and whatever besides has been acquired
by himself, all this is to be divided in a division amongst the
heirs.”

“ Acquired by himself;” ¢ self-acquired with the assistance
of the undivided paternal and other wealth: since that which
is otherwise self-acquired is not subject to division.

[169.] As Ydjnavalkya® says: “ Whatever else has been
self-acquired without detriment to the father’s wealth, the gift
of a friend, and a marriage present, shall not belong to the
heirs. Moreover, he who shall recover wealth which has
descended in succession and been forcibly taken away, shall not
give it up to the heirs ; nor that which he has obtained by his
learning.”

[170.] That® which is * self-acquired ” without the ex-
penditure of the mother and father’s wealth, the gift of a

1 § 161, above. Miték. L. viii. 7. 2 See Vishnu, xxiv. 1.
3 Y4jn. I, 56. 4 Smyi. Ch. vi. 2.
5 Y4jn. IL 118, 119 ; Miték, L iv. 1 ; Smri. Ch. vii. 25, 27, 32.

. 6 Mitdk, L iv. 2.
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friend,” obtained by the assistance of a friend,—* a marriage
present ” received at a wedding,—* shall not belong to the
heirs,” that is, the brothers and the rest.

“ He who,” amongst the sons, recovers any wealth “which
has descended in succession,” that is, whatever has come down
in his father’s line, which was “ forcibly taken away” by others,
and not recovered by his father and the rest, because of their
inability &e., “shall not give it up to the heirs,” that is, his
brothers : he alone who recovers it shall take it.

[171.] There it is said by Vijndnayogi, that he who amongst
the sons recovers with the consent of the others, shall not give
it up to the heirs. Adpardrka does not agree with this; be-
cause the phrase, “ with the consent of the others,” is meaning-
less, since they have no right in that portion. .

[172.] Shankha says, that if it is a field, he takes a fourth
part; “But he who shall of himself recover land in regular
succession, which was formerly lost, the others shall give him
a one-fourth part, according to the share which they take.”

, In*the phrase “in regular succession,” supply, “ which has
descended.”

[178.] The meaning® of the phrase,! “ Whatever else has
been self-acquired,” is made clear by Manu;* that is to say
“That which he may earn by his labour without detriment to
his father’s wealth.”

“By his labour ;” that is,® by agriculture &c resulting from
labour. '

" «His father’s wealth ;” here’ the use of the word “ father,”
has the implied meaning of “undivided.” ¢ Without detri-
ment ;” that is, without wasting.

1 Miték. L. iv. 3: Smyi. Ch. vii. 33.

3 Miték. L iv. 4. 8 Miték. I.iv. 10; Smri. Ch. vii. 27.
4 In Y4jn.’s text, § 169, above. 5 Manu, ix. 208.

b Mitdk. I. iv. 11; Smri. Ch. vii. 28. 7 Smyi. Ch. vii. 28
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[174.] Vydsa also says® emphatically : “ Whatever property
he acquires by his own efforts without using his father’s wealth,
he shall not give it to the heirs.”

[175.] Prajépati also says*: “ That which has been obtained
by learning, valour, or labour, his woman’s property, guest-
presents, gifts from friends, and wedding-presents, are not to
be divided with his brothers.”

¢ That which has been obtained by learning,” whether by his
knowledge of the Veda, or by reciting it, or by explaining its
meaning, he shall not give to the heirs: he alone who acquires
it shall take it.

[176.] It was formerly laid down by Bhdrichi, that wealth
in the possession of a single person under these circumstances
is subject to division.

[177.] Kétydyana® has described the nature of property
obtained by learning: “That which has been obtained by
learning as a prize in a competition, is property obtained by
learning : it is not to be included in a division. That which
has been obtained from a pupil, or by acting as a sacrificing
priest, or for setting a subject for discussion, or for deciding a
doubtful question, or for pronouncing a prudent enconium, or
at a controversy, or for a recitation, they emphatically call
property obtained by learning : it is not to be included in a
division.””  Brikaspati says: ‘ That which has been received
by learning, as the stake at a game of chance upon the defeat
* of the adversary, must be recognised as property obtained by
learning : it is not to be divided.” Bhrigu says: “ That which
has been obtained as an acknowledgment of learning, that also
which has been obtained from a pupil, and that which has
been acquired by a sacrificing priest, is property obtained by
learning.”

} Smri. Ch. vii. 29. 2 Smyi. Ch. vii. 31.
3 Smyi. Ch. vii. 4.
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“ A recitation ;” namely,! the composition of a poem of a
hundred verses, and such like, in a defined space of time ; or, a
recitation at a feast.

[178.] And here*® the phrase,® ¢ Whatever else has been
self-acquired without detriment to the father’s wealth,” is to
be understood throughout. Hence it is to be added in each
instance: thus, whatever wedding-present has been received
without detriment to the father’s wealth ; whatever hereditary
property has been recovered without injury to the father’s
wealth ; whatever has been obtained by learning without injury
to the father’s wealth.

[179.] Therefore,* the gift of a friend with a requital pre-
judicial to the father’s wealth ; that which is received by
marriage in the Asura and other forms with prejudice to the
father's wealth ; similarly, whatever hereditary property has
been recovered with prejudice to the father’s wealth ;—all this
is to be divided by all the brothers.

[180.] Similarly,® since the words, ¢ without detriment to
the father’s wealth,” are to be:understood throughout, even
that which is received as a religious gift with prejudice to the
father’s wealth, is subject to division.

[181.] If this® is not to be supplied throughout, there
would be no necessity for the passage’ beginning with “ gifts
from friends, and wedding-presents.”

[182.] Hence,® it is declared, as the purport of the text,
« gifts from friends &e,” that, whatever is received as a gift
from a friend, and the rest, even with prejudice to the father’s
wealth, is not liable to be divided.

[183.] If it were,® there would be a violation of established

1 Smri. Ch. vii. 5.

2 Miték. I iv. 6. 3 In Y4jn.'s text, § 169, above.
¢ Miték. L iv. 6. 5 Miték. L iv. 7.
¢ Mitdk. L. iv. 7. 7 In Prajipati’s text, § 175, above.

8 Miték. L iv. 8. 9 Miték. L iv. 8.
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custom, and also a contradiction of the text of Ndrada,! in the
instance of that which is obtained by learning: “ He who,
though he be an unlearned man, supports the family of his
brother while engaged in the pursuit of learning, shall receive
from him a share of his property obtained by learning.”

[184.] The non-divisibility of that which has been received
as a religious gift arises out of the detached rule, «“ Without
detriment to the father’s wealth,” as being a violation of usage.
This is made clear by Manu, as stated already,® “ Without
detriment to the father’s wealth, &e.”

{185.] An indication® of the ineligibility for division, of pro-
perty obtained by learning, is stated by Kdtydyana : “ What-
ever learning is otherwise obtained by the aid of the food of a
stranger, the property which is earned by it is called, “ property
obtained by learning.”

In the word* ‘stranger’ here, everybody else is included
except an undivided person. The word ‘food,’ is inclusive of
every kind of wealth by implication.

[186.] Therefore® it is to be concluded, that it is proper to
supply the phrase, “ without detriment to the father’s wealth,”
throughout.

[187.] It is® not to-be said; that the gift of a friend and
such other property as is obtained without detriment to the
father’s wealth, is not subject to division, because it was not
obtained at a division: it is very certain that whatever has
been earned by anybody is his own property’ alone; it does
not belong to anybody else : how can it be forbidden before it
is obtained ?

[188.] It is replied,® that there is a prohibition against

1 Nérada, xiii. 10; Mitdk. L iv. 8; Smyi. Ch. vii. 6.

2 § 173, above. 3 Mitik. L iv. 8; Smyi. Ch. vii. 2.
4 Smri. Ch. vii. 3, 5 Mitdk. L iv. 9.
6 Miték. L. iv, 12. 7 Svam.

8 Miték. L iv. 15.
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obtaining it ; “They all are equal sharers in that which is
obtained by united persons.”

[189.] Here Hdrita says: “ Let them not divide the yogak-
shema, and the pathway.” :

‘Yoga; that is,® the obtaining of that which had not been
obtained. ‘Kghema ;' that is, the preservation of that which
has been obtained.

[190.] Laugdkshi explains® the meaning of the term ¢ yogak-
shema’; “ The learned say, that kghema is a deed of charity,
and that yoga is a sacrifice : these are expressly declared to be
indivisible ; and so also a couch and a seat.”

[191.] The meaning of it is this; by the word ¢ yoga,’ a
sacrificial act performed with the fire appointed by the Veda and
the law-codes is described : by the word ¢ kshema,’ a work of
charity, which is the means of preserving that which has been
acquired, is described ; such as the construction of a well, or a
grove. Both of these, though connected with the father, and
though carried out with prejudice to the father’s wealth, are
indivisible.*

[192.] Some,* however, say, that the king’s ministers,
domestic priests, and others who perform yoga and kshema, are
spoken of : and ofhers, an umbrella, a fly-whisk, a weapon,
a vehicle, &c.

[193.] « The pathway ;”’ that is, the path leading to and
from the dwelling-house, the garden, &. That, too, is indi-
visible.!

[194.] Ndrada, moreover, has stated a special matter:
¢ This rule is applicable to whom property of her own has been
given by his mother from affection : whatever option belongs to

1 Brihaspati; Mit4k. L iv. 15, note.

3 Miték. L iv. 23. 3 Miték. L iv. 23 ; Smyi. Ch. vii. 40,
4 Mitk. L iv. 23. 5 Miték. L. iv. 24.
8 Of Hérita’s text, § 189, above. 7 Miték. L iv. 25,

$ Nérada, xiii. 7.
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the father, belongs to the mother also.” ¢ As regards their own
property,” is to be supplied.  This rule;”’ that is,! the rule of
non-divisibility, spoken of in the case of a gift by a father.

[195.] As* for that which is said by Uskanas, respecting the
non-divisibility of a field,—* Property obtained at a sacrifice,
fields, vehicles, cooked food, water, and women, are not divi-
sible amongst relations down to the thousandth generation,”—
it is the case of the son of a Brahman by a Kghatriya woman ;
according to the Zext,® “ Land received as a religious donation,
must on no account be given up to the son of a Kshatriya
woman and others, even though his father may bave given it :
on his death, the son of the Brahmani woman shall take it.”

This is the explanation of Vijndineshvara, Asahdya, and Med-
katithi.

[196.] But Bkéricki, Apardrka, the author of the Chandrikd,*
and others, have explained it thus :—The gain derived from a
sacrifice is to be divided ; and a field is divisible with the con-
sent of all the heirs: according to the text of Prajdpati, ““ In
the case of immovable property, everything, however trifling,
which is done without the consent of the heirs, is to be con-
sidered as not done, if even one objects.” * In®the world, even
in the division of an estate, no one whatever has any abso-
lute power : it is only to be enjoyed ; there is neither gift nor
sale.”

«In the world ;” for successive generations in the case of
immovable property &c. “No one whatever;” even® the
father &c. By the phrase, “ Even in the division of property,”
any lordship in the case of a sale &c., is included. There, his
meaning is,’ that no division, sale, or gift, shall be made other-
wise than with the consent of the heirs.

1 Smyi. Ch. vii. 24. - 3 Miték. L iv. 26 ; Smri. Ch. vii. 44.
3 Brihaspati ; Miték. L iv. 26, note. 4 Smyi. Ch. vii. 45.

$ Vriddha Yéjnavalkya; Smri. Ch. vii. 49. 6 Smyi. Ch. vii.49.
7 Smri. Ch. vii. 50.
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[197.] Likewise it is said by Manu :' “ Raiment, vehicles,
ornaments, cooked meats, water, women, the yogakshema, and
the pathways, are specially declared to-be indivisible.”

[198.] The indivisibility of raiment is of such only as are
worn ; not of any others. Shankka and Likhita say:*  But
there is no division of the clothes which are worn.”

[199.] But those worn by the father, are, after the father’s
death, to be given by those who divide, to him who consumes
the funeral meal, as Brikaspati says:* “ Let him give to him
who consumes the funeral meal, his father’s raiment, orna-
ments, couch, &c, his vehicles, &c, showing him reverence with
perfumes and garlands.”

[200.] But*in the case of horses and other vehicles being
numerous, they are to be divided amongst those who live by
the sale of them.

[201.] “The ornaments ™ also:* those which are worn by
any one, belong to him alone; those which are not worn, and
are common property, must be divided, in accordance with the
text :* “Those ornaments which may be worn by the women
during their husband’s life, the heirs shall not divide: they
who divide them are degraded.”

[202.] Here,” by the use of the word ¢ worn,’ the divisibility
of such as are not worn arises.

[203.] “ Cooked meats;” rice-sweetmeats, &ec. “ Rice-
sweetmeats, &c. ;”’ such sweetmeats &c., as are made of rice
are “ rice-sweetmeats, &c.”

[204.] As is said by Manw :* “Rice, clothes, ornaments,

vehicles, water-expanses, and women, all these are not to be
divided.”

1 Manu, ix. 219; Miték. I.iv. 16 ; Smyi. Ch. vii. 39,

3 Miték. L. iv. 17 ; Smyi. Ch. vii. 40; Kétydyana’s text.

3 Miték. L iv. 17. See Smyi. Ch. vii. 41, 42.

4 Miték. 1. iv. 18. See Smyi. Ch. vii. 43. 5 Mitdk. L. iv.19.
6 Manu, ix. 200. 7 Miték. 1. iv. 19.

8 Smri. Ch. vii. 39.
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“ Water ;” wells &c! which contain it. These are not to
be divided by means of their sale-price &c: they are to be
enjoyed by arrangement.

“Women;” slaves.s They are not to be divided by means
of their sale-price: they are to be made to do work according
to arrangement.

[Division by sons of deceased undivided fathers.)

[205.] A special matter shall now be shown in the divi-
sion of the property of a paternal grandfather amongst his
grandsons.

[206.] There Ydjnavalkya® says: ‘ Amongst’ the sons of
deceased fathers, the devolution of shares is according to their
fathers.”

Those* who are sons of deceased undivided men, amongst
them “the devolution of shares is according to their fathers.”
This shall be explained :—

[207.] Where® undivided brothers, having begotten sons,
die, and their sons are in unequal numbers, one having two
sons, another three, and another four ;—there, the two take
their own father’s single share; the three sons of the other
also take the single share belonging to their father; and the
four also take only a single share.

[208.] Hence Kditydyana says:® “That same share shall
belong of right to all the brothers.”

“That same share ”’; their father’s share.

[209.] Although? in the taking of the father’s share, un-
equal proprietorship may arise by the distribution of a father’s

1 Miték. L iv. 21. See Smyi. Ch. vii. 40.

2 Miték. I. iv. 22; Smri. Ch. vii. 40. 3 Yéju. IL. 120.

4 Smyi. Ch. viii. 2. 5 Miték. I. v. 2; Smri. Ch. viii. 4,
6 Smri. Ch. viii. 7. 7 Smri. Ch. viii. 5.



of the Sarasvati-vildsa. 45

share amongst several sons ; nevertheless, it is to be adopted,
because it has textual authority.

[210.] Similarly,! in the case of two undivided brothers
having sons, whichever brother dies, his son is to divide in half-
shares with his. paternal uncle, in accordance with the text of
Kétydyana : “In the case of the death of an undivided younger
brother, his son shall be made a sharer in the estate.”

[211.] So also Vighnu:* “ Where one is dead or two are
dead, or where one is alive or two are alive, and their sons are
unequal in number or equal ;—there, the devolution of the
shares is according to the fathers.”
 [212.] Vijndneshvara® says: “ Here also the textual arrange-
ment is, that the sons of those who have died receive their
father’s share alone.”

[218.] But Apardirka, Bhdrichi, and others say: The
phrase,* “The devolution of the shares is according to the
fathers,” is an explanation intending a settlement founded on
justice ; that, since the soms of deceased fathers possess an
ownership in the heritage, or wealth obtained through their
father, which is disposable according to their pleasure, division
belongs to their father’s ownership alone ; and for that reason
Kétydyana says,® “That same shall belong of right to all the
brothers.”

[The joint ownership of father and son in ancestral property.]

[214.] Here Ydjnavalkya® states a special matter: ¢ For,
as regards land or an allowance or other wealth acquired by a
paternal grandfather, there, the proprietorship of a father and
his son is similar.”

i Simnyi. Ch, viii. 6. 2 See Vishpu, xvii, 23.
3 Miték. L. v. 2. 4 In Vishpu’s text, § 211, above.
5 § 208, above, ¢ Yéjn. IL. 121, - -
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¢ Land ;' ! grain-fields, &ec. .

¢ An allowance ;’ * that is termed an allowance, which is made
by a king, a minister, or other great persenage, that a certain
portion of each article sold in the shop of a merebant &c.,
shall be given daily or monthly for the support of a certain
person.

‘ Wealth ;’* evidently, gold, silver, &. As*for that which
was obtained by a paternal grandfather, as a religious gift,
by purchase, &c. ;—there, “ the proprietorship of a father and
his son is similar,”” that is, equal.

¢ For;’ wherefore; the meaning is, according to local usage, &c.

[215.] Wherefore,® there is no division at the pleasure of
the father alone ; nor do two shares belong to the father.

[216.] Therefore® also the fext,” “If a division is made by
the father, let him divide his sons according to his pleasure,”
is to be understood to apply to his self-acquisitions.

[217.] Similarly,® this zexz,” “ When the father himself
divides, let him take two shares,” applies to self-acquisitions.

[218.] This dependence also, ‘Though they may have
arrived at old age, there shall be no independence while they
two are alive,”® applies to the wealth acquired by the mother
and the father.

[219.] Similarly ™ this also: “For these are not lords
while they two are alive.”

[220.] Therefore,'” it is to be understood, that there may be
a division of the wealth of the paternal grandfather, at the
desire of a son alone, even while his mother continues to be

1 Miték. v. 4. 2 See Smyi. Ch. viii. 18,

8 Mitdk. I. v. 4, 4 Miték. L. v. 5.

5 Mitak. I v. 5. 6 Miték. I. v. 7; Smyi. Ch. ii. (§ 1), 15.

7 Yéjun. IL 114. 8 Mitdk. I. v. 7. See Smyi. Ch. ii. (§ 1), 27.

9 Nérada, xiii. 12.

10 Ascribed doubtfully to Manu; Mit4k. L. v. 7, note.
n Miték. L v. 7. 12 Manu, ix. 104,

13 Miték. I. v. 8.
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capable of bearing children, and the father continues to have
virile desires, and does not wish for a division.

[221.] So also,! in the case of a gift, or a sale, of a paternal
grandfather’s wealth, by an undivided father, the right of
prohibition belongs to his son, grandson, and great-grandson.!
But in their father’s acquisitions, they have not the right of
prohibition, because of their dependence on him; but they
must add their consent.

[222.] It is® to be understood, that, although proprietorship
in the property of a father and paternal grandfather is by birth
alone ; nevertheless, since the son is dependent on his father
in the instance of the paternal property, and his father has
supreme power by acquisition, consent must be made by the
son in the case of a disposition by the father of his self-acquired
wealth ; in accordance with the Zext,  There shall be neither
gift nor sale when all the sons are not together.” But,* in the
case of the property of the paternal grandfather, there exists
the difference that he has the right of prohibition, because the
proprietorship of both is without distinction.

[228.] Hence® it is said by Manu:* “ Whatever paternal
wealth he may recover, which was unrecovered by his father, he
shall not, if he is unwilling, divide that self-acquisition with his
sons.”

[224.] Its meaning’ is this :—It is to be understood, that, by
saying that if a father recovers any portion of the acquisitions
of the paternal grandfather, which were withheld by somebody
or other, and not recovered by the paternal grandfather, he
need not of his own accord divide that self-acquisition with his

1 Mitdk. L v. 9.

2 MS. C. omits the great-grandson ; so does Miték, I. vi. 9.
3 Miték. I. v. 10.

4 Mitdk. I iv. 10. See Smryi. Ch. viii. 19, 20.

5 Miték. L. vi. 11. 6 Manu, ix. 209,

7 Miték. I vi. 11. See Smri. Ch. viii. 21, ff.
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sons, “if he is unwilling,” that is, if he is disinclined,—he
shows, that he must divide the acquisitions of their paternal
grandfather with his pons, at the sons’ desire, though he may
be unwilling.

[225.] So also Brikaspati :* ‘ Because, in wealth acquired

by a paternal grandfather, whether moveable or immoveable, it

is said thata father and son have equal shares.”
[226.] Pydsa too:* In a hereditary house or field, sons and
grandsons are equal sharers.”

[The shares of sons born after a division.]

[227.] Yédjnavalkya® states the rule of division for a som
born subsequent to the time of division: “ A son born amongst
divided persons, of a woman of equal class, i8 a sharer in a
division.” '

[228.] Its* meaning is this :—When sons are divided, one
born subsequently, of a wife of equal class, is a sharer in a
division.

A division ;" that is, that which is to be divided.

“Share;” that is, the share of his parents.

“ A sharer in a division ;” that is, he divides that; that is,
after the death of his parents, he obtains their share.

[229.] But one born of a woman of a different class shall
take his share out of his father’s share alone.

[280.] Vijndneshvara,® however, says, the whole of his
mother’s property alone.

[281.] Adpardrka, and others, say, the whole of both;
according to the fext,® “ Let him who is born after a division
take the paternal property alone;” because it is admitted, that

1 Smyi. Ch. viil, 17. - 2 Smri. Ch. viii. 17.
3 Yéjn. IL 122, 4 Miték. I. vi. 2.
5 Mitdk. L. vi. 3. 6 Manu, ix. 216 ; Miték. I. vi. 4.
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that is ‘paternal,’ which belongs to both parents equally.
Similarly, according to the Vedic zex¢ ;' “ He has no right in his
parents’ share, who is born before a division; nor in his
brother’s, who is born of a divided man.” The meaning® of
the verse is, that he who is born before the division is not a
proprietor in the share of his parents, that is, his mother and
father’s ; and, that he who is born of a divided man, is not a
proprietor in the share of his brother.

[282.] Thus,® the whole of that which is acquired by the
father after the time of the division, belongs to him alone who
is born when he is divided.

233.] So Vigshnu*says: *The whole of that which is self-
acquired by a father divided from his sons, belongs to him who
is born while he is divided : those who were born previously
are pronounced to be non-proprietors.”

[284.] And® as for those who were divided and are re-united
with their father, he who is born while he is divided must
divide with them after their father’s death ; as Manu® says:
“Or, he shall divide with those who may be re-united with
him.” -

[285.] Where the father has two, or three, or more soms,
and is divided from a certain number, and undivided from the
others, the wealth acquired by their fatheris to be divided after
their father’s death amongst those who are undivided.

[236.] If the father be subsequently divided from these,
his wealth is to be divided amongst those sons who were pre-
viously divided and those who were subsequently divided alone.
It does not belong to the wife. It will be shown later on,
that the order of succession to proprietorship, “The wife, the

1 Brihaspati; Miték. L. vi. 4, note. 2 Miték. I. vi. 5.
8 Miték. L vi. 6. See Smri. Ch. xiii. 5.
4+ This text is ascribed to Brihaspati in Miték. I. vi. 6, note, and Smri.
Ch, xiii. 9.
8 Miték. 1. vi. 7; Smyi. Ch. xiii. 15. 6 Manu, ix. 216,
E
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daughters, &c,”” does not apply to a father, but to a bro-
ther &c.

[287.] Yajnavalkya' states the rule of the share of one born
after a division, when the pregnancy of a brother’s wife, or the
mother, was not evident at the time of the divisiorr: “ His
civision shall be out of that which is visible, freed from the
income and expenditure.”

[288.] This shall be explained. Vijndneshvara distinctly
states,? that a share equal to their own is to be made for him who
is born after the division, by taking something out of each of the
shares which remain, after adding the income which has arisen
in their respective shares, and discharging the debts contracted
by their father.

« His division ;”’® the division of one who was born after the
time of the division of his brothers, his mother’s pregnancy
being unapparent at the time of the division of his brothers
upon the death of his father, is, * his division.”

{239.] But*when her pregnancy is apparent, Vasishtha says,*
they must await the delivery, and then make the division :
« Moreover, the division of the heritage belongs to the brothers
until such of the women as are childless shall obtain a son.”

“Must await the delivery of those who are pregnant,” is to
be added. The rest has already been explained,® and need not
be repeated here.

[240.] Brihaspati says,” that this same rule also applies to
one who has gone to another country: *“ He who leaves his
family connections, and lives in a foreign country, when he
returns, without doubt a half-share must be given to him.”

1 Y4jn. I1. 122 ; Smri. Ch. xiii. 17. 2 Mitdk. L. vi. 10.
3 Mitdk. L vi. 9. 4 Mitdk. L. vi. 12,
5 See § 103, above. ¢ See § 103, fT., above.

7 Smri. Ch. xiii. 21. See Miték. II. ix. 13.






