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PRETFACE TO THE SECOND EDITION.

THE publication of a second edition of this work, so
shortly after the first, may appear strange, but the
rapid sale of the first edition and the pressing demand
for further copies, have rendercd such a publication
indispensable. It is the pleasing duty of the author
to proclaim his gratitude to the Government and the
Public for the encouragement he has been favoured
with, without which, and without the consequent
conviction in his mind that his work posstsses some
degree of usefulness, he would not have ventured to
lay a second edition of it before the Public; and he
has been enabled, in passing the work through the
Press, to make some few alterations and additions
wherever they were found to be necessary.

T. KRISTNASAWMY.

" CUDDALORE, July 1867,






PREFACE TO THE FIRST EDITION.

No BraNcH of the Hindu Law has attained so much
importance as the law of succession or inheritance. It
is a law by which the rights of the majority of the
people of Southern India are governed, and which is
of most frequent use and extensive application.

Till 1863, it had been the practice to apply to the
Pundits or Law Officers for opinions on doubtful points
of law, and their opinions, though implicitly followed,
were frequently found not to be free from faults and
defects. A striking instance of this is exhibited in
the Judgment of the High Court in the famous case of
the Collector of Madura versus M. Ramalinga Sathu-
pathy, in which the Honourable Judges, after advert-
ing to the Pundit’s opinion in that case, observe:
‘The Pundit’s opinion in this case may be at once set
“ agide ; he has absolutely interpolated the words ‘ven-
‘“ erable protectors’ into a passage of Vasishtha, which
“is the basis of all the commentaries upon which we
‘““have to remark. We believe this to be a very fair
‘“ example of the manner in which the Pundits have,
“for a long series of years, been accustomed to give
¢ their opinions, and the fact that the custom of the
“late Sudder Court was to follow those opinions,
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“ without any scrutiny of the materials upon which
“ they were or professed to be based, renders us unable
“to attach to their decisions and dicta the weight to
“ which the decisions of a Court of Justice, founded
‘“wupon its own deliberate examination of real authori-
“ ties, would be entitled.”

Since the abolition of the office of Pundits, a close
research into the text-books of Hindu Law has become
absolutely necessary for the right administration
of justice ; and for this purpose the want of correct
and exact translations of several of the useful Hindu
Law books, applicable to the various parts of India,
has been greatly felt.

In the Madras School, the Mitdkshara is the
most celebrated authority. This treatise has fortu-
nately been translated by H. T. Colebrooke, Esq.,
and the translation has proved an immense benefit to
the Public and has been regarded as of standard
excellence.

Next to the Mitékshara, in point of authority,
stands the Smrati Chandrika, an exposition of the
Smritis or laws, by Devanna Bhut. The Honourable
T. L. Strange, the late Judge of the High Court of
Madras, in his Manual of Hindu Law, speaks as fol-
Iows of the Smrati Chandrika :—* This is an especial
“ authority of the Madras School, in which it has eri-
“ ginated, and stands next in estimation to the Mit4k-
‘ ghara. It differs,however,in doctrine from the Mitak-
“ shara in some few points.” Sir Thomas Strange, in
his well-known production, entitled *The Elements
«of Hindu Law,” referring to the Smrati Chandrika,
makes the following observation: “Of the Author
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*of the_Smrati Chandrika, named Devanna Bhut,
“little, if anything, seems to be known. The work
“ attributed to him was compiled during the existence
“of the Vidayanagara Dominion (an extensive south-
“ern empire that flourished during the thirteenth,
“fourteenth, and fifteenth centuries of our era;) but
‘“ apparently not under the direct sanction of the
“ Government. _It has been considered by Mr. Cole-
¢ brooke to be a work of uncommon excellence, if not
¢ guperior, in extent of research and copiousness of
¢ disquisition, to the Madhavya ; though he would not
“‘venture to say, upon his own opinion, which would
¢ prevail where they might be found to differ.”

.~ Mr. Colebroke, in his preface to the treatises of
Jimuta Vahana and Mitakshara, says, * The works of
“ other eminent writers have, concurrently with the
¢ Mitékshara, considerable weight in the Schools of
¢ Law, which have respectively adopted them; as the
¢ Smriti Chandrika in the south of India ; the Chin-
¢ tamani, Ratnakara and Vivadachandra at Benares,
‘“and the Mayukha among the Mahrattas.”

I have, in the following pages, translated so much
of the above work as relate to the law of succession
orinheritance. The difficulty of the task was greater
than I had anticipated at the time of undertaking
the translation.

" Notwithstanding my utmost endeavours, I was
unable to get a printed copy of the Smriti Chandrika in
Sanskrit, I was hence obliged to furnish myself with
several manuscript copies in Sanskrit from different
quarters, such as Tanjore, Madras, and Mysore. They
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“were of course found to contain several clerical errors,

and exhibited, in some mstances, even inconsistent
readings. I compared all the copies together with the
assistance of learned Castris, and prepared at first &~
correct manuseript copy, trying at the same time to
rectify all that appeared to me to be apparent clerical
errors and adopting such of the readings as were
found more agreeable to the context.

I then proceeded to translate the work into English,
and in doing so, I divided the several parts into
Chapters, Sections, and Paragraphs, for the sake of
convenient reference.

‘Whenever I found that the texts of the divine legis-
lator and of the sages of antiquity, cited in the Smrati
Chandrika, had been translated in the Mit4kshara,
Vyvahara Mayukha, Jimuta Vahana, or the Digest,
I followed those versions, unless where I found that
they were not consistent with the Sanskrit texts as
cited in, and interpreted by the Smrati Chandrika,
in which case I have given my own translations of
them.

Not unfrequently I found that one and the same
text had been translated differently in each of the
above books. In such a case, I adopted that transla-
tion which appeared to me best conformabie to the
letter and spirit of the text as propounded by the
author of the Smrati Chandrika.

Of such parts of the treatise as appeared to me to
be rather obscure, I have given my own explanations
in the form of notes. I have also inserted at appro-
priate places such of the notes of the Mit4kshara,
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Jimuta Vahana, and the Digest, bearing upon the
doctrines treated of in the Smrati Chandrika, as
appeared to me to be too valuable to be omitted, and
have further noted the variations in the readings of
texts as exhibited by different authors. The chief
points in which the Smrati Chandrika differs in doc-
trinefrom the Mit4kshara, I have marked; as also those
on which the law, as followedin Bengal, variesfrom that
obtaining in the Madras School. I have further quoted,
in proper places, the decisions of the High Courts
and the Privy Council bearing on the several points
of law dwelt on in the Smr6ti Chandrika, and at the
conclusion of each chapter I have glven a Summary
exhibiting, in numerical order, the substance of the
chapter as extracted from the mass of disquisitions to
be found therein. I have added to the chapter treat-
ing of collateral succession a tabular sketch exhibit-
ing, accordingtothe Smrti Chandrika, the successors to
the property of one deceased and the order in which
they are respectively entitled to inherit. In short, I
have spared no pains or trouble to render the work
as useful as possible.

I must here add that I felt a deep sense of responsi-
bility in the undertaking, and this, added to the diffi-
culty of the undertaking and to my consciousness that
my labours would be subject to the criticism of the
public, almost paralyzed my efforts. The patronage
and support, however, which the Honourable the
Government have held out to me, enabled me to
persevere and complete the task ; though, of course,
they by no means undertook to guarantee the correct- -
ness of the work.
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That support, added to the encouragement I met
with at the hands of both the Government and the
Public when I had compiled a work called “ The
District Munsiff’s Guide” in 1853, has emboldened

me again to present this feeble effort of mine for their
acceptance.

There may be many faults in the execution of this
work, which it is hoped that the Public, considering
the difficulty of the undertaking, will indulgently
forgive.

T. KRISTNASAWMY.
November 1866.
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CHAPTER L

DEFINITION OF INHERITANCE AND OF PARTITION-—DISQUISITION
ON PROPERTY—PERIODS OF PARTITION.

1. MEeNU:—* Thus has been declared to you the law
abounding in the purest affection, for
the conduct of man and wife, together
with the practise of raising up offspring in case of necessity.
Learn now the law of inheritance (D4ya Dhérma).”

2. The meaning is—Learn you the law which I pro-
pound relating to the wealth called
“ heritage” (D4ya).

3. 1Ifit be asked what is the wealth called “heritage”(l)

" . (D4ya), the Neghandookarer (the
bybﬁig’m’;:&;f::‘”ge’" Lexicographer) says,—* The learned
define heritage to be the wealth of a

father, which admits of partition.” )

4, The meaning is, the learned call by the name “ Daya”

(heritage), the wealth descending
kaf;‘f:’é:ix": of Neghandoo- £, the father and the like,(® and
which admits of partition.

5. Hence Dharaiswara describes ¢ heritage’ as follows : —

, “ By ‘heritage’ is meant that wealth
oflz:ﬁ:g: ara’s definition  which descends either from the
father or from the mother.”(3)

Text of Menu.

Exposition of the text.

(1). Ddya, by derivation, signifies  what is given"’—Deeyita-Iti-Déyah).
Gift is the literal interpretation of the word ¢‘ Days,” and Leritage a meta-
phorical sense of the term. .

(2). The phrase *‘and the like” is not in the text of Neghandookarer.
‘Vyvahara Mayukha, however, says that the word « father” is put in the te.xt
merely to denote relations in general, as a part for the whole—chapter iv,
section ii. para, 1. .

(8). The author of the Smruti Chandrika cites this text as supporting his
own interpretation of N eghandookarer’s text to some extent. 1
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6. The particle “ Cha” used in the above text of Dha-

raiswara, shews that property inhe-

prrhe particle . xih,a"eil_l rited from otl'xers, besides the father

plained. and mother, is also included in the
term ¢ heritage.”

7. The particle “ Eva” (alone) used in the above text, is

Esplanation of the word said to denote [:»roperty not previous-

“alone” in Dharaiswara’s ly vested. This, however, is not

text, refuted. correct, for, property devolves from
parents on sons and grandsons in virtue of a pre-existent
right only.

8. It must therefore be concluded that the Neghandoo-

Interpretationof Neghan- karer meant to define’ * heritage” to
dookarer'sdefinitionof “he- b « wealth which becomes the pro-
ritage,” with reference to
the above authority of Dha- perty of one or more persons by
raiswara. reason of relation to the owner, and
which wealth further admits of partition.”(1)

9. The law of Inheritance “ Diya Dhérma” (used in

Meaning of the term the text of Menu, para. 1) means the
“Déya Dhérma” in Menw's yule of partition, for “ the duties of
pext. man and wife and partition” have
been enumerated as among the different divisions of this
work.

10. Sangrahakara,(?) therefore, says, “ By the word Déya,

, wealth descending from the father

9u§;ﬂati§aagov?§eui: and that descending from the mother
e were both meant. The partition of

such wealth is now explained.”

(1). Mittkshara defines * heritage” to be * that wealth which becomes the
property of another, solely by reason of relation to the owner” (Mit. chap. i.
sec, i. para.2). To this definition, the author of the Smruti Chandrika adds the
words ‘‘and which wealth further admits of partition:” vide chap. iv. paras. 10
and 11, The definition of ¢ heritage,” according to the Bengal law, as given
in Jim. Vah. is quite different. According to that law, ‘¢ heritage” is wealth
én which property, dependent on relation to the former owner, arises on the
demuc of that owner—Jim. Vah, chap. i, para. 5.

(2). Sangrahakara is the author that abndged the institutes of Menu

<
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11. The meaning of the above passage is :—By the word
“DAya” (heritage) which forms a
part of the compound term “DA4ya
. Dhérma” (law of heritage), wealth
descending from the father and the like was meant. The
partition of such wealth is explained now (that is, after
having expounded the whole law relative to the duties of
man and wife) by Menu.(?)
12. If itbeasked how itis explained, Menu says, “After
Text of Menn a8 b0 how the (death of the) fathe?r and the
and when partition is to be mother, the brothers being assem-
made. bled, must divide equally the pater-
nal estate; for, they have not power (Aneegah) over it
while their parents live.”
13. Sangrahakara explains the purport of the above text
Sangrabakara’s text in as follows :—
explanation of the above ¢ At what time, how, by whom,
text of Meau. and of what sort of heritage a par-
tition is to be made is (by the above text) explained in con-
formity with the Gasters.”
14. “Of what sort of heritage”] Of estate left by the
. father, mother, or the like. At what
wﬁ"&°§fl‘;’g’:a‘faﬁfa_‘b°"° time.] This is plain. How,] Whe-’
ther in equal or unequal portions.
By whom] whether by the father, brother, sister, or the
like. All these points have been explained (by Menu)
in the text, ¢ After the death of the father, &c.,” para. 12,
without violation of the law of Virdha Menu, and others.
15. By the phrase “ After the death of the father,” the
' time when the father’s estate is to
fro?ﬁiﬁ%";ﬁxﬁmg be divided is indicated, and, by the
words, “and the mother” follow-
ing the above phrase in the text of Menu, para. 12, the

time when the mother’s estate is to be divided is shewn.
]

Exposition of Sangraha-
kara’s text.

(1). It must be remembered here that Sangrahakara’s work is a mere
abridgment of Menu’s institutes,



4 DEFINITION OF INHERITANCE  [CHAP. I

Hence, a father's estate may be divided although the mother
be living. Likewise, a mother's estate may be divided
although the father be alive. It is unnecessary that both
the parents should have died before a partition of the pro-
perty of either of them could take place.
16. Accordingly,Sangrahakara, “A partitiomof the father's
wealth may take place even whilst
eg’ ?L".':L‘;fa"::‘ ﬁf: :bl:::vte. the mother lives, for this reason, that,
conclusions. without her husband, the mother
does not, from her independenee, derive ownership. A parti-
tion of the mother's wealth also may take place in like
manner while the father is alive, for, if there be issue, the
lord (of the wife) is not the lord of the wife’s wealth.”
17. Because the father'’s widow, without her husband,
that is, even after the demise of her
kaﬁ‘f;“;:gge“ Sangrab- 1 usband, possessesno independent(1)
power over his property, and because
likewise a husbaud, while sons are living, possesses no owner-
ship() over the property of his wife, therefore the partition
of the property of one of them, while the other is living, is
proper. Such is the meaning of the above passage. Hence,
the passage, by implication, prohibits the division of the
father’s property during his life-time, and that of the mother
during her life-time.
18. This is expressly stated at the cenclusion of the
The concluding part of PA983ge of Menu, (para. 12); by the
Menu’s passage, repeated.  phrase, “ They have not power
(Aneegah) (2) over it while their parents live.”
19. By saying “they have not power (aneecah”), it is
The term * Aneegah” in  M€anb that they have not indepen-
theabove part construed in  dent power (asvatantrah). Accord-
a qualified sense. Authority .
of Cankhain support of such ingly, Gankha :—¢ Sons cannot di-
& construction. vide while their father lives, al-
though they have acquired a right to it (father’s wealth)

(1), Vide chap. ix. sec. ii, para. 14.
(2). “ Eegah” signifies “master.” He who is not master is termed “Aneegah .”
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from (the time of their birth). They have no power to
make such a partition, since they are not their own masters
in respect of wealtlr and religious duties.”

20. Although the souns acquire a right by their birth to
the paternal estate, still they are
not competent to make a partition
of it while the father lives, for, dur-
ing that time (bis life-time), they possess no independent
power over wealth and religious duties. Hence they cannot
divide the property.

21. The absence of independent power over wealth

means want of independent power in
"ESS;:?;;;: wa:‘:e term  regard to the receipt and alienation
7 of wealth. Accordingly, Harita:—
« While the father lives, sons are not independent in

Authority of Harita in regard to the receipt, expenditure
support of the explana.txou and (¢ Akshalpa. Y of wealth.”

¢ Receipt” means the enjoy;nent, and “ Expenditure” the
disbursement, of wealth; ““Akshaipa”
fining the slaves and other house-
hold servants when they eommit
faults, in the way of chastisement. “ Are not independent”
are not competent to enjoy the wealth at pleasure, irrespec-
. tive of the will of the father.

22, The absence of independent power in respect of reli-
gious duties (referred to in the
above text of Gankha, para. 19,)
means, likewise, want of compe-
tence for the separate performance of religious sacrifices,
and for the separate formation of tanks, &c. for charitable
- Conclusion from Cankha's PUrposes. It must hence be under-
‘tieux;e:s respects religious gtood tha{ the son must mainfain
consecrated fire (Agnihotrah), and

Exposition of Cankha's
text.

Certain terms in the text
of Harita, explained.

Explanation of Cankha’s
text, continued,

(1). Akshaipa is translated as ¢ bailment” in Colebrooke’s Jim. Vah. ch. 1.,
para. 42; as ““recovery” in II Digest, page 199 ; and as ‘‘ censure” in Borra-
daile’s V. M., chap. iv. sec. i. para. 4. But none of these translations agree
with this author, who construes the term in the sense of ‘‘amercement.”
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perform other religious acts with the permission of his
father and not without it.
93, Devala says :—* When the father is deceased, let the
, sons divide the father’s wealth, for,
ui'i“w“féi“fﬁfﬁf%e;?&: sons have not ownership (Asvami-
reconciled by constriio§ em) while the father is alive and free
therein used as “Asvatan- from defect.” The want of owner-
triem. ship (Asvamiem) referred to in this
text must be construed as implying simply want of inde-
pendent power (Asvatantriem), for, it is a fact established
in the world that sons have(l) ownership by birth in the
property of their father, even where the latter may be free

from defect.2)

(1). According to the Bengal law, sons have not owneralnp in their father's
property, ancestral or otherwise, until his demise—J. V. i. 30 ; ii. 9—11.

(2). From the texts of Menu,para. 12, Cankha, para. 19, Barlta, para. 21,and
from the text of Devala, para.23, as interpreted by the author of the Smruti
Chandrika,it would appear that sons, by birth, acquire merely a right (Svamiem)
to the paternal estate, but that they possess no independent power (Svatantriem)
over it until the death of their father, unless the father, during his life-time,
becomes disqualified in one or other of the ways described in the texts of
Harita, para. 30, Cankha, para. 31, and Nareda, para. 34, in which case the
sons acquire independent power notwithstanding the existence of their father.
No such distinction, however, prevails in respect of the grandfather’s pro-
perty, in which the grandsons are declared (chap. viii. para. 21) to possess an
interest (consisting of both right and independent power) equal to that of
their father during the life-time of the latter, and while he labours under no -
disqualification. The High Court, in their Judgment in 8. A. No. 2 of 1865
(Madras High Court’s Reports, volume ii. page 347), recognize fully the right; -
of sons by birth, and observe, in reference to Clause 13, Section L. of the Limi-
tation Act, that according to the Benares School, the death cf the father is
an event altogether without legal effect (1) ; that the right to a share is never

a consequence of such death, and property, at

(1). Quwzre. Whether the all events real property, can in no circumstance
death of the father hasnot be said to have descended to any member of an
at least the legal effect of undivided family, because, from his birth, heis
conferring on the sons tnde- a joint tenant with the rights of survivorship.
pendent power over his pro- The Judgment of the High Court further con-
perty under the texts of tains the following remarks with reference to
Menu, Cankha, and Harita, Clause 13, Section L. of the Limitation Act,

o 3bove quoted ?

‘It is equally unnecessary to say whether its (Clause 13, Sec. I.) effect, where

(1). Quere. Whether, with refer- it has any operation, is in all cir-
ence to these remarks, that portion cumstances to compel a suit for parti-
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24 The objector here says :—* Ownership (Svamya) is

Opponent’s  arguments not a worldly matter, but deducible
against the propriety of the from the Castra or sacred institutes
apove construction. Owner-
ship is deducible from the alone, and that therefore the sense
Castra alone. of the above text of Devala is vitiat-
ed by saying that it is a matter established in the world
that sons have ownership by birth. It cannot be alleged that
ewnership (Svamiem) is but nominally said to be deducible
from the Qastra, for, the reason why it should be considered
as deducible from the Gastra has been set forth by Sangra-
hakara in the following passage. ¢ One cannot be the owner
of a property, simply because he is
in possession of it, for, does it not
as deducible from the Cas. OCCUr that possession by one of
tra, cited. : another’s property is obtained even
by theft or other nefarious means ? Therefore, ownership
is deducible from the Castra alone and not from mere
possession. The meaning of this passage is that a thing

Sangrahakara’s text shew-
ing the reason why owner-
ship should be considered

Meaning of Sangrahaka- cannot be comcluded to be the

ra’s passage,

property of one, simply because

it remains in his possession, for, if so, one that obtains

of Clause 13, Section I, of the Limita-
tion Act which prescribes for suits to
share in joint family property a limi-
tation of 12 years “from the date of
the last payment to the plaintiff or
any person through whom he claims,
by the person in the possession or
management of such property or es-
tate on account of such alleged share’’
is not also applicable to the province
of Madras, and if so, what is the law
of limitation observable in the pro-
vince of Madras in cases where the
exclusive possession of the whole of
the father’s estate has been held to
the exclusion of one by the other
co-parceners ! For the rule of limita-
tion according to the Hindoo Law as
laid down in the Smruti Chandrika as
regards cases like the above, vide
chap. xvj, paras. 14 and 15,

tion within 12 years, or whether it is
confined to cases in which exclusive
possession of the whole of the father’s
estate has been held to the exclusion
of the others by one of the brothers,
orco-parcenersin accordance with some
texts of the Bengal law in happy con-
flict with others. We say that it is
unnecessary to decide, and we gladly
abstain from deciding these points,
because it is manifest that the section
applies to cases of the Plaintiff’s right
accruing by descent. It is manifestly
therefore wholly inapplicable to the
case of these provinces, in which the
right to property and of consequence
to partition does not accrue in the
manner described in this section(1). -
Vide also note to chap, viii, para. 11
of this treatise,
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possession of another’s property by theft or the like, would
bave also to be called the owner of such property. There-
fore, ownership is deduocible from the Gastra alone and not
from other (temporal) proof. Again, if one was to be abso-
lutely concluded from mere possession to be the owner of a
property, no one could say in the world ¢the property of
such a man has been wrongfully taken by such a man,”
ownership in that case being supposed to attach to any man
Another reason why that is in possession. Besides, if
ownership Jhould be ooneh  ownership was deducible from any
Castra alone. other proof than that of the Gastra,
the restrictions which the Gautama’s text, ¢ Acceptance is
for a Bramin an additional mode, conquest for a Ksha-
triya, gain for a Vaigya or Sudra,’ impose, as to the
modes of acquisition with reference to each tribes would
become useless, other temporal proof being alone con-
sidered to be the criterion of ownership. These two objec- .
tions have also been noticed by the same author (San-
grahakara) in the following passage. ‘If otherwise, it could
not be said that such a thing was
wrongfully taken by such a man.
What has been, in due order, laid
down in the Gastra by the phrase ‘acceptance conquest,
trade, servility and the like,” with reference to each tribe
separately, (becomes useless).” So much of the above pas-
sage as ends with by such a man’ exhibits the first objec-
tion, and the rest of the passage, with the addition of the
words ‘becomes useless, the second objection. Property, .
‘ (Svatva)() too, like ownership (Sva-
areol::)lt].;r:ﬁgemep c:?xla)flli‘;tyy mya), must be understood to be
‘ deducible from the Castra alone,
‘Svamya’ and ‘Svatva’ being both of the same quality,

Sangrahakara's text exhi-
biting both the reasons.

o (). Property (Svata) has reference to the thing, and ownership (Svamya)
to the person. The relatioh which a thing bears to its owner is called
“Svatva,” and the relation which an owner bears to his property is called

¢¢ Svamya.”
-
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and the arguments urged in reference to one of them to
show that it is deducible from the
Property too, like owner . .
ship, is deducible from the Gastra applying with equal force to
Castra. the other. Sangrahakara, however,
adverting to ‘Svatva,” too, proceeds to describe how both
“Svatva” and “Svamya” are infer-
Sangrahakara’ i . ] .
in rofn to“pio;:ﬁ‘;'f’“g rible from the Gastra alone. ‘A thing
cannot be said to be the property
(Svatva) of a man, simply because he can, at his will, exercise
the power of alienation over the same, for, alienation of every
thing is subject to the restrictions of law.” The meaning

of this passage is:—One cannot argue,
kﬁ?;i"f::;“ Saograba- ¢ gy not say that a thing is the
property (Svam) of one, because it i8
seen in his possession, but I say that a thing over which
the power of alienation may be exercised by one at will
is his property. This cannot be said to be a fallacious
reasoning, for, a thing usurped and the like are not to be
alienated at will, and cannot, consequently, be called the pro-
perty of the usurper, and the like." The alienation of every
kind of property, even of that to which one has a legal
right, is restricted by law to certain specified purposes, such
as the maintenance of priests, servants, and the like. There
is hence nothing over which a man can exercise the power
of aliepation at will. Dharaiswara Curi also maintains
the same principle. Since, thus,®Svamyem’ and ¢ Svatvam’
are both shewn to be the result of the (Gastra alone, and since,
by the text of the Castra, ‘Sons have not ownership while the
. ) father is alive and free from defect,
tog::flg“‘f;’:nt‘;f the objec-  yara. 23, it is settled that sons have
not ownership by birth, it is neces-
sary that the text of Gankha, which, among other things,
says, ‘ Although they (sons) have acquired a right to it
(father’s wealth) from the time of their birth, para. 19, should
be construed differently.”(1)

(1). How thisis to be construed the objector does not say,
. 9

P4
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25. Reply of the author. I do notcall that the property
Reply to the objectors Of one, over which he cun perform
;ﬁ:ﬁﬁ‘;ﬁ%&%ﬁ“m‘}:ﬁ:ﬁ; the act of alienation at will (Yethaista
to property. Veneyojeyam), but I call that his
property which is capable of being alienated by him at will
(Yethaista Veneyogarham).
26. The objector again says: “ Since the Gastras contain
Objection  against the" restrictions as to alienations, and
above reply. limit the alienations to the mainte-
nance of priests, servants,and the like, it follows that there is
nothing (in the world) over which the act of alienation may
be perforined at will. In the absence of any such act as
alienation at will, there could of course, be nothing that
can be called ‘capable of beingalienated at will.””
27. This is incorrect. Even if there should be no such
Lo . act as alienation at will, a thing may
Objection briated. be called capable of being alienated
at will. Accordingly, Bhavanatha, in his Naya Viveka,
says “That which was acquired by one is to him capable
(of being alienated at will”). The particle ¢ Cha,” used in the
above passage of Bhavanatha, is intended to denote that, in
his (Bbavanatha’s) opinion, capability to be alienated at
will admits of being defined just in the same maoner as
“ Svatva” or property does. To avoid supposing that
if so, a property obtained by theft would be also capable
of being alienated at wifl by the thief, the same author
(Bhavanatha) adds, “ The modes of acquisition by birth, &e.
Bhavanatha's passage ss 21 tlfe x,l’mdes recogrfize(‘l by popular
to acquisitions recognized practice.” The meaning is, that such
by the world, acquisitions only as are made by
birth, purchase, partition, seizure, finding, and the like, are
N i récognized by the world, and they
thf’:sx BZZL?EL’ of Bhavna- 41one(l) confer ownership and not
an acquisition made by theft or the

(1). This is opposed to the principle of Mitdkshara, who maintains
that even what is gained by infringing restrictions is property—Mit. chap. i,

se . i, para, 10,
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like. The particle “ Cha,” used in the above passage of
Bhavanatha, is intended to denote the practicability of re-
futing fallacious reasoning. If it be asked then, what rule
is there to show that such a mode of acquisition has been
recognized by the world, and such a mode has not, the same
author states: “A Smruti or code of
sh?:“:‘:‘:::hé‘;;nfm"w: law, like grammar and the like, has
by way of mere repetition, been framed in order to show what
;;h:ﬁeh;z,ff" established ;e the rules established in the world
from the earliest pegiod.” The pur-
port is that such modes of acquisition alone as have, from
. the beginning, been recognized by
thg:m;: of Bhavana 416 world, are capable of conferring
ownership ; that they are necessary
to be learnt in order to ascertain how property can be
acquired in both worldly and religious matters; and that,
therefore, with the object of shewing what are the modes
of acquisition thus recognized by the world, the institutes
’ _ of law (Dharma Smruti) framed by
inf:‘;j";‘:,:,ﬁ“gfg’;"},’; Gautama and’ others set forth, “ An
:ﬁgu:‘;ﬁg?ci:dcfsnwed by owner is by mhentam?e, purchase,
partition, seizure, or finding, Accept-
ance is for a Bramin an additional mode, conquest for a
Kshatriya, gain for a Vaigya or Sudra,” in the same way as
a grammar does show what are the correct expressions in a
language as long acknowledged in"the world.
-Fnheritance. Gain by inheritance ; that is, a right which
Meaping of certain terms & SO0 OF the like acquires by Lirth
used in the passage. over property of the father or the
like. Gautama explains in the following passage the origin
of the son’s title to the paternal estate. “The venerable
teachers direet that ownership to wealth is acquired by
birth alone.” By birth alone] By the very. formation of
the foetus in the mother’s womb.
Partition. Partition which confers a special or exclusive
ownership on the sons, and the like, over the paternal estate.
Seizure is the appropriation of water, grass, wood, and
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the like, not previously appertaining to any other (person
as owner).
Finding is the discovery of a hidden treasure,and the like.
If these reasons exist, the son, &c., the purchaser, the
: sharer, the seizer, and the finder,
pf;ggf‘iﬁ” of Gautama’s  hooome respectively the owners of
the property derived from the father,
&ec., sold, divided, seized, and found. Acceptance is an
additional mode of acquisition exclusively appertaining to
a Bramin. Likgwise, for a Kshatriya, what is obtained
by victory is peculiar. Nirvishtam(l) or what is gained in
the way of hire by agriculture, and the like, is for a Vaigya
peculiar, and sois for a Gudra ; Nirvishtam, or what is earn-
ed in the form of wages by doing service to the regenerate.
Thus, the meaning of the law of Gautama, prescribing the
several modes of acquisition, must be understood. What
Sangrahakara has stated under the text “One cannot be
the owner of a property simply because he is in possession
of it, &c., para. 24,” and what Dharaiswara Quri has pro-
pounded, must all be considered as useless. The inconsis-
tency of the text of Devala, “Sons have not ownership
(Svamiem) while the father is alive and free from defect;
para. 23,” with the passage, para. 18, of Gankha, which
declaves sons to have acquired a right by birth to their
The right doctrine assert- father’s estate, must be reconciled
ed. only by construing the former text
in a manner not strictly literal, (tha} is, by construing
the term ¢ Asvamiem” as ¢ Asvatantriem,” as shewn in
para. 23). Thus much is sufficient to meet the objections of
the opponent.(2)

(1). “Nirvishtam” is derived from ‘‘ Nirvesam,” which is exhibited in.the
3rd book of the Amarakosha (Dictionary of Amarasimha), chap. iv. verse 217,
as signifying ¢ wages.”

(2). The objector’s arguments and the reply thereto are, in substance, as
follows—

The objector says :

I. That ownership (proprietary right) as well as property, are deducible
from the Castra alone,



CHAP. 1] AND OF PARTITION. 13

28. Now, from the digression; the use of the phrase

“free from defect” in the text of

fr:;f‘l’gz‘;:fa.:‘t’ezf drawn  Dyevala, para. 23, serves to indicate

that where a father labours under a

defect, the sons become independent of him. It must con-

sequently be understood, that even where a father is alive,

if he be disqualified, independence in respect of the receipt

) and expenditure of the wealth be-

“ﬁzfif“t‘;f: becomes disqua-  oomes vested in the eldest son, and

quires independence. that the other sons are to remain

The passage of Cankha under his control. Hence, Gankha

;ﬁft[;’fk:ﬁ?og?n‘m‘? m8up-  gand Likhita: “Should the father be

incapable, let the eldest manage the

affairs of the family, or with his consent, a younger brother
(Anantara) conversant with business.”

29. 'With his consent] With the consent of the eldest son

II. That the text of Devala, citqg in para. 23, is a Castra.

III. That, according to the plain terms of this text, ownership in sons
does not accrue till the death of the father or till he becomes disqualified by
age, &c.

IV. That, therefore, the author of Smruti Chandrika misinterprets the
text by saying,—

1stly.—That ownership is a matter of popular recognition.

2ndly.—That, according to popular notion, it arises by dirtk in sons.

3rdly.—That therefore the text of Devala, which declares sons not to possess
ownership till the death of their father or till he becomes disqualified by age,
&c., must be construed not in its literal sense, but as implying that sons,
though possessing ownership by birth, do not possess an independent power
over the property till the death of their father or till he becomes disqualified
by age, &ec.

The reply is : —

1. That ownership and property are worldly matters.

II. That the Castras are merely demonstrative of the rules that have been
established in, and recognized by, the world.

III. That, according to the law (Castra)of Gautama, which describes the
several modes of acquisition recognized by the world, sons acquire a right
by birth to the paternal estate.

IV. That Cankha’s text, cited in para. 19, is in accordance with the above
Castra.

V. And that therefore the text of Devala must not be construed literally,
but in conformity with the above Castra,
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who then possesses the independent power. Younger brother

Exposition of the above ‘ Anantara” signifies generally a
passage. brother of the eldest (whether he be
the next younger brother or not) ; competency to transact
business and not seniority of birth being here essential,
The incapability contemplated by the above text in the
father is decay, and the like.

30. Hence, Harita :—« But if he be decayed, remotel y

Harita's toxt as to when absent, or afflicted with disease, let
the eldestsonistomanage  the eldest sop manage the affairs as
the family afairs. he pleases (Kamam.)” (1)

81. If he be decayed, &c.} This must be read “If, while
the father lives, he (the father) be
decayed, &c.”” ; the expression “ while
the father lives,” being understood in the former text, para,
28, and being alsorequired here. By the use of the phrase,
“ a8 he pleases (Kamam),” in reference to the eldest son, in
the above passage, the depend®nce of the sons on their
father is shewn to have then ceased. As such a cessation

. ) necessarily creates in the sons a right
s;'ﬂ“n'::g"t‘:k:‘pﬁc‘: will °of to divide the paternal estate, a par-
occasions referred to by tition can then take place at the will
Harita.

Coukha's textas to when L the sons only. Hence, Cankha :
partition may take place at —*¢ Partition of inheritance takes
the will of sone. place without the father’s wish if he

be old, disturbed in intellect, or attacked with lasting
disease.”’ (%)
32. Without the father’s wish] While a father has no
Exposition of Cankha’s wish that a partition should take
text, place. If he be old] If he be ex-
tremely 0ld.3) Disturbed in intellect] Deranged in mind.

(1). There is another reading of this passage, Kamad4né, ¢ if he be pro-
digal” instead of Kamamdiné. See Vivada Ratnakara,

(2). This text is read differently in Jim. Vah. chap. i. para. 42, and its import

v is the reverse of theonecited here, See also note to Jim. Vah. chap. i. para. 43.

(3). Where a father is not very old, but simply advanced in years, the

power of making a partition in the family is declared to be in him and notin -

the sons—chap. ii. sec. i. paras. 31 and 33,

Expoaiﬁoh of the text.
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83. The purport of the text hence is that if the father
The conclusion to be Should lose his independence by old
%m’{gafrom the text of age or the like, the sons are then
) competent, at their own will, to make

a partition of his property even without his will

34. The phrase ¢ attacked with lasting disease” used in

Nareda’s text on the same  UN€ above text of Gankha, refers also
subject. to one influenced by lasting wrath.
Hence, Nareda :— A father who is afflicted with disease
or influenced by wrath, or whose mind is engrossed by a
beloved object,(1) or who acts otherwise than the law per-
mits, has no power in the distribution of the estate.” Here
add the words “but the sons have power.”

Who acts otherwise than the law permits] Who pursues
a course not warranted by the law.

35. The same author adds that, in some instances, par-

The same author'’s textas titi00 1May be made by the sons
to when a partition may be alone even where the father labours
made by the sonseven where
the father labours under no” under no defect :—* Let sons equal-
detect. ly divide the wealth when the father
is dead, or when the mother(2) is past child-bearing, and the
sisters are married and when the father’s sensual passions
are extinguished and his affection (Spriha) or desire for
worldly concerns have ceased.”

36. The first hemistich of the above passage (“Let
sons divide equally the wealth
when the father is dead”) appa-
rently refers to a partition taking place after the demise of
the father, and yet the hemistich has been inserted here
in order to complete the meaning of the second hemistich.
The meaning of the second hemistich is, that where it is
ascertained that the father is no longer competent to beget
issue, where the daughters have all been married, and where

Exposition of the above
xt.

(1). This ordinarily means ** who becomes voluptuous.”
(2). The word ‘ mother” includes a stepmother also. See note to Jim
. Vah. chap. ii, para. 1.
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the father’s attachment to wealth has become extinct, the
wealth is to be shared by the sons alone.

37. Baudhayana confers, in this instance, a power on the
_ The partition, however, father to grant permissic.nz. to effect
oo case referred toin  the partition. “A pa.rtxtlon. of the
to take place with the per- heritage isto take place with the

issi he father. . e
mission of the father permission of the father.”

388. 1fit be asked, in what case then a partition is to be
Nareda's text a8 to when made by the father himself ; Nareda:
a partition is to be made by —* Or the father alone, being him-
the father himself. self in age, may, at his own instance,
divide the estate among his sons.” By the words ¢ being
himself in age,” it would appear that this passage is applica-
ble to the case of a father who hasnot been deprived of his
independence. While the particle “Eva” (alone) used in
The objectof the particles the text isin itself sufficient to shew
“Eva”and *“Va” usedin Uhat the partitionis to be made by the
the text, explained. father, the term  himself (Svayem)”
being also used in the text, shews that it is needless in such
a case that the sons should also give their consent. The
disjunctive particle “ Va”’ (or) used in the text and which
indicates an alternative, denotes that the father (instead of
dividing the property with his sons) may live together
with them, and not that partition may be made by any one
else besides the father. The alternative indicated by the
particle “ Va,” is in favour of common abode alone.
L 39. Veyasa, too, accordingly : “Of
the cyasals text enioining prothers and the living father, the
and sons. common abode is enjoined.”

40. Even after the demise of the father, the common
abode of brothers is preferable for
The common abode of

brothers  recommended, the common acquisition of property.
even after the demise of A dingl nkh d Likhita :
their father, on the ground £.CCOTAINGLY, Gankha and Likhita :—
 of its promoting the family ¢ Willingly let them live together; by
C;‘;“}"‘-“"" Likhita'stext union, they exhibit thrift.” This is
opinton, » "UPPOrt of the  hecauge there are not, in such a case, -
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the expenses attendant upon the separate residence of the
co-heirs. .
41; But where the co-heirs become divided, religious
Religious duties increase duties increase, as observed by. G:(au-
in case of partition; Gau- tama in the passage, “Religious
tama’s text. I . ps g
duties increase in case of partition.
42. Ifit be asked how they increase, Nareda says :—
Nareda's text in support - LDe Teligious duties of unseparated
of the opinion. brethren are single. When partition,

indeed, has been made, religious duties become separate for
each of them.”

Religious duties. Duties relating to the worship of manes,
deities and bramins.

43. Brahaspati, too, “ Among co-heirs living in commen-

Brahaspati's text on the S81ity, .. with one dressing of food,

same subject. the worship of mapes, deities and
bramins takes place in one house only ; but, in a family of
divided brethren, the above acts are performed in each
house separately.
44. The objector says; the religions duties connected
. . with the consecrated fire (Agni-
thg b%ﬁ?éi’i °§§°‘2‘§u;},‘:§ hotra), &o., are multiplied in the
duties connected with “Ag-  cage of divided brethren only and
nihotra,” &c. is also one of 7
the reasons for preferenee not in the case of the undivided.
being givon o partition. Because undivided brethren are
wanting in ownership, it is impracticable for them to derive
the benefits of conseerated fire, &c. to be kept by each of
them. Hence, the benefits of consecrated fire and the like
must also be urged as a reason why partition among brethren
is preferable. Sangrahakara, too, accordingly says :—4%The
. , . ownership of sons in the wealth
ms;?:f:a léﬁkiﬁl’oﬁ?::mé': of a father is produced by partition.
argument. When ownership is generated, (the
right of each to maintain perpetual or consecrated fire and
the like) comes in, and the separation is therefore lawful.”
The words “the right of each to maintain perpetual og con-
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secrated fire” must be understood before the terms “ comes
in” in the above passage.

45. Reply. It is improper to say that the ownership of

The opinion of the objec- 80nS in the wealth of the father is
tor refuted, produced by partition. It has already
been shewn that ownership in sons is generated by birth
alone. Undivided brethren also hence possess ownership,
and therefore the benefits of eonsecrated fire, and the like,
to be kept by each of them, accrue in their case also. There
is consequently no reason to prefer division to non-division
on this ground.

46. It must therefore be understood that the religious

Correct interpretation of duties which Gautama and others
Ahe_words * religious du- have declared, para. 41, as increasing
ties™used in Gautamasbext. ;) 00 of partition are duties (nob
of consecrated fire, &c.), but those that have already been
noticed, paras. 43 and 44, (namely, the worship of manes,
deities and bramins).

SuMMARY (BY THE TRANSLATOR.)

1. Heritage defined to be “ wealth which becomes the
property of one or more persons by reason of relationship
%o the owner, and which wealth further admits of partition.”

II. The partition of the father’s estate takes place after
his death, and that of the mother after her death.

III. Sons acquire a right by bdirth to the wealth of their
father, but they are mot independent in respect of their
father’s wealth during his life-time.

IV. When, however, the father becomes—

I. Decayed.
II. Remotely absent.
TII. Afflicted with lasting disease.
1V. Extremely old.
V. Disturbed in intellect.
V1. Influenced by lasting wrath.
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VII. Voluptuous.
VIII. Addioted to a course not warranted by the
‘ law,
the sons acquire independent pewer, and they are then jus-
tified in making a partition of the family property at their
own instance, irrespective of the will of the father.

V. Even where the father is not disqualified in any of
the ways above-mentioned, a partition may be made by the
sons, provided the mother is past child-bearing, the sisters
are all married, and the temporal affections of the father
bave become extinct. In these cases, however, the father’s
permission is necessary to make the partition.

VI. At a period, however, when the father has not lost
his independence, he is at liberty to make a partition thh
his sons, irrespective of the will of the latter.

VII. Common abode of co-heirs tends to the increase of
family wealth, and partition to the promotion of religious
duties.
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CHAPTER II.

PARTITION.

SEcTION 1.

PARTITION DURING LIFE-TIME OF THE FATHER.

1. Gankha and Likhita:—*“That partition which is
Cankha and Likhita's permitted while the father lives
:;‘s;‘;g:‘g‘;'ﬁg?fi'gf‘gl;: must take place, according to law,
of the father. either openly or privately.” (1)
2. The partition during life-time of the father, which is
Exposltlon of the above permltted (by law), must be made
either openly, that is, in presence of
relatives, &c., or privately, that is, secretly, according to law,
%. e. without violation of the law.
3. K4tyayana explains the mode of such partition :—
Kétyhyana's text in favour -~ LDab partition is declared legal by
of equal partition. which the parents and brothers take
the entire estate in equal shares.”
4. The meaning of this text is that, where, in a parti-
Exposition of the above tiOD, the parents and others take in
text of Katyayana, equal portions, but not otherwise,

the whole estate belonging in common to the family, such

(1). This passage is rendered in II Digest, page 205, thus :—‘‘ While the
father lives, the estate may be divided with %is consent, openly or privately,
according to law.” This version does not seem to agree with the original
text as cited in the Smruti Chandrxka, for two reasons: lstly, the Sanskrit
word ‘‘Anumatah,” occurring in the original text, implies ¢ permitted,” and
goes to qualify ‘¢ Vibhagah” (partition), and there is nothing in the original

¢ text justifying the insertion of the word * his” in the translation ; 2ndly, such
a version would militate against the several passages in the previous chapter,
which allow partitionin many instances, during life-time of the father, against
his will and at the instance of the sons only. )
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a partition being recognized by law, is declared to be one
made in conformity with the law.

5. Baudbiyana, in order to shew that there is a different
law by which a partition assigning
_a greater share to the eldest brother
is declared legal, premises as follows :

6. “The shares of all are equal, it being without dis-
tinction laid down in the G ruti, ‘Menu
distributed his heritage among his
sons,’”’

7. Inthe Scripture (called Brahmanum) treating of par-

Esposition of the aboye tition during life-time of the fatber,
passage. it is said, “ Menu distributed his
heritage among his sons.” No distinction is observed here
as to the shares of the several sons. Under the principle
that equality must be the rule, where there is nothing laid
down to the contrary, it appears from this Gastra alone that
the shares of father and sons are all contemplated to be equal.

8. As for the eldest son, the same author (Baudhdyana),

Baudhdyana’s passage in observing that another Qruti(l) sanc-
favour of unequal partition.  {jons a greater share being allowed
to him, says, “ Let the eldest take ome most excellent chattel
(Dhana) ; it being declared in Gruti :—* It is necessary to
gratify the eldest son with wealtk (Dhana).’”

9. Baudhdyana, in using the words ‘“one most excel-

Attontion drawn to the lent chattel,” draws attention to the
:;;s:lg:d xg‘ugll}):;a yisw‘zecg use of the term “ Dhana,”‘ in the
in the Cruti. singular number in the Gruti.

Certain erms in the pas-  10. ‘ Necessary to gratify,” means
;?fnene?im d in para. 8, ex- necessary to please.

‘11.  A’pastamba, too, accordingly :— Having gratified

A’pastamba’s passage in the eldest son with one cbattel, let the
favourof unequal partition.  father, in his life-time, distribute the

heritage among his sons in equal shares.”

Baudbayana’s doctrine,

Baudhiyana’s passage in
favour of equal partition.

(1). This is the different law referred to in para. 5, but this law prevailed
in former ages (chap. iii. paras. 18 and 19), and was applicable to self-
acquisition alone, See chap. viii. para, 19,
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12. The father, when alive, after having satisfied the

Exposition of the above first or eldest son with one superior
passage. chattel, deducted out of the com-
mon wealth, may make a partition of the remainder by
assigning to himself and his sons, inclusive of the eldest,
equal shares.

13. Thus, the deduction is made solely on account of

Why and how deduction seniority in birth, and that deduc-
is to be made. tion must be of one chattel ouly,
the best of all. The residue must be divided in equal por-
tions. This must be considered to be the other mode of
legal partition.

14. Of the two modes of partition prescribed,as above

Father to select one or shewn, by Kétyéyana, para. 3, and
the other mode of partition. Baudhfiyana, para. 8, respectively,
that which the father wishes to follow, he may adopt ; for,
in a partition made by the father, he alone is the lord, and
the selection of one or the other mode of partition rests
entirely with him.

15. Yéajfiavalkya,(1) referring briefly to all the above

Yajnavalkyw's text recog- principles, states: ¢ If the father
nizing both the modes. should make a partition, let him
separate his sons (from himself) at his pleasure, and(2) either
(dismiss) the eldest with the best share, or (if he choose) all
may be equal sharers.” :

16. In the second hemistich of the above Gloka, the two

Exposition of tho above modes of partition above shewn have
passage. ' been indicated in the inverse(3) order.
The first hemistich must be understood to declare that the
adoption of one or the other of the above two modes is a
matter entirely within the discretion of the father alone,

(1). Mit.—chap. i. sec. ii, para. 1.
(2). Here commences the second hemistich of the text.
(3). This is because, in this treatise, equal partition is noticed first and
_ then unequal partition.j Whereas, in the text of Yéajnavalkya, the reverse is
the order, :
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and not of the sons also. Therefore, whichever mode the

father chooses to adopt by his own will, must be assented
to by the sons, although they may not like the same.

17.  Acocordingly, the same author :—“ A legal distri-

Another text of Y&jnav- bution made by t.he father among

;11;{; s;laei:&l;g ‘;l;;:z;.}evg:lug sons se})arated with grefzter or less
shares, is pronounced valid.”

18. Sons other than the eldest are separated with less

Exposition of the above shares, no greater share being pre-
text. scribed in their case. The eldest
being vested with a right to a superior share is separated
with a larger portion of the property ; thus, in the case of the
eldest and the other sons, the father is at liberty to adopt,
what is called “ a partition with deduction.” Nevertheless,
the sons are to assent to it, such a mode of partition being
sanctioned by law and declared above to be legal.

19. Nareda, too, holds the same principle: * For such

Nareda’s text on thegame 88 have been separated by their
subject. father with equal, greater, or less
allotments of wealth, the distribution actually effected is
the legal one, for, the father is the lord of all.

20. Where the father gives equal shares to all his sons,

Exposition of theabove the eldest ought not to express dis-
text. satisfaction by saying “One best
chattel was not given to me by the father in excess.” Like-
wise, where the father makes unequal partition, the younger
brothers should not express dissatisfaction by saying ¢ Less
shares were given to us by the father, while a greater share
was assigned to the eldest.” For, in either case, the father’s
will alone renders the partition legal. Ifit be asked how
this can be, the reply is to be found in, the text itself (para.
19) which states (in conclusion) “the father is the lord of
all ;” thereby meaning that the father is at liberty to effect ,
"any kind of partition he likes,
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21. Those that do not abide by a legal partition made

Brabsepatistezt tosbow 22 pu.mshable. Accordingly, Bra-
that sons mustabidebya le- haspati :—* Sons to whom equal, less,
gal partition madeby father. greater shares have been allotted
by their father should maintain such a distribution ; other-
wise, they shall be chastised.”

22. To the words “allotted by their father,” should be

Interpretation of the added the words ‘in the manner
above text. prescribed by law.” For, an allot-
ment made in a manner different from that prescribed by
law being illegal isnot fit to be maintained. If, for instance,

An illegally partial dis- & father, out of his property, even
tribution is improper. though it is self-acquired, gives one
son a thousand ¢ Nishkams” (gold coins) and dismisses
the others with a simple “ Kapardika” (shell) at his (father’s)
own pleasure, such a partition cannot hold good ; for, property
vests only on such a kind of partition as has been recognized
by popular practice. It cannot, however, be said here that
an unequal partition made at the caprice of the father isalso
one sanctioned by popular practice, because it is laid down
in the Smruti® (law), “ Let him separate his sons at his
pleasure,” para. 15. The Smruti in question, it must be
observed, does not contemplate such a kind of (capricious)
partition,

28. Apararka finally construes the above passage as justi-

Apararka's construction, 1YiDg & mode of partition of this
rejected. (capricious) nature too, though such
a mode is improper in itself. But this construction should
be rejected as being opposed to the sound construction above
set forth.

24. It is hence settled that unequal distribution made
by the father even of his self-aequir-

Conclusion. ed property, according to his whims,

(1). A Smruli, as already noticed in chap. i. para. 27,’shews simply the
rules established in, and recognized by, the world from the earliest period.
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without regard to the restrictions contained in the Gastras
is not maintainable, where sons are dissatisfied with such
distribution.
25. Apararka again says, that the words * Either dismiss
Apararka’s construction the eldest with the best share” used

jon in . o
:{oxt;?‘;“}‘gm,ﬁtx in the text, para. 15, of Y4jhavalk-

also rejected. ya, above quoted, embrace(l) all the
modes of deduction prescribed by Menu in the passage,
¢ The portion deducted for the eldest is the twentieth part of
the heritage” (chap. iii. para. 8) ; and by the other legisla-
tors. This construction is also to be rejected, for the words
in question apply properly to that special mode of deduction

Reasous for the rejec- alone, which is ordained in case of
tion, partition during life-time of the
father by the passage, ¢ Let the eldest take one most excellent
chattel, &c.,” para. 8.

26. Vrddha Brahaspati prescribes a different mode of

Father is to have two Partition by allowing a greater share
sbares. Textof VrddhaBra- to the father. ¢ The father may
haspati. himsélf take two shares at a parti-
tion made in his life-time.”® It must be read here * at a
partition made by the father himself in his life-time.”

27. Likewise, Nareda : ¢ Let the
.ug:‘;‘.i‘" textonthesame £ 4} o making a partition, reserve
two shares for himself.”

28. By saying “ making a partition,” it is made mani-

Interpretation of the fest that two shares may be reserved
above passage. by the father, only where he, the
father, makes the partition, but not where the sons make it
during his life-time,

(1). This is opposed to the doctrine of the Smruti Chandrika, vide para. 13.

(2). This is of the father’s property, but, in coming to a partition of the
ancestral property, the father and sons are entitled to like shares only—Mit.’
chap. i. sec. v. para. 5. According to the Bengal law, however, the father is
entitled to a double share even of the ancestral property—Jim, Vah, chap. ii.
Dara. 20 ; see also mote to chap. viii, para. 21 of this treatise,

4
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29. Even in the case of partition made by th;; father,
Conkhs and Likhitas Q.ank‘ba an'd Likhita allude to a dis-
text allowing two shares to  tinCtion in regard to the father
m ::;lfer where there is reserving two shares for himself :(1)
“If there be one(® son, let himself
(the father) reserve two shares.”
30. The word “ himself ” used in the passage refers to
Interpretation of the the father in each instance. By the
above text. mention of the condition, ¢ If there
be one son,” the passage must be understood to apply
to such a case only as where the father is past the time of
begetting, or, in other words, where the father is decayed
by age.
31. Hence, Harita allows an aged father a greater share,
Harita’s text allowing a ©Ven Where he has got several sons,

greater share to the father and thus prescribes a mode of un-
where he has got several

* sons also. equal partition between him and his

(4

sons. “ A father making a complete partition during his life-
time, may either go to the forest or enter into the order
suitable to an aged man ;3) or, he may divide a small part
of his fortune (among his sons) and remain in his house,
keeping the greater part of it : should he become indigent,
(4) he may take it-back from them, and he must also give a
portion to sonsreduced to indigence.”

(1). In Jim. Vah. chap. ii. para. 59, this passage is translated thus:—*If
he be son of one father, he may allot two shares to himself.” See also note
to the above.

(2). Vachespati Migra, with the author of Madanaratna and others,
explains “ One” as signifying excellent, and pre-eminent, or, in short, virbuous;
see note to Jim. Vah. chap. ii. para. 59.

(8). The order suitable to an aged man] If the period for becoming an
anchoret be arrived, let him become an anchoret ; if the period for the order
suitable to old age or that of a resigned recluse is come, let him make his
resignation : or if neither of these be the case, the author declares he may
remain having distributed allotments, having given them to his sons or other
descondants. But if that, which he reserved, be wasted by consumption or
use, he may take back for his maintenance from’ his sons to whom he gave
allotments—Daya-rahasya. Note to Jim. Vah. chap. ii. para. 57.

(4). Should he become indigent] Should the property reserved by him be
expended (Achyuta), or should he have consumed all his®wealth (Crikrishna),
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32. The father, dividing among his sons a small fortune,

Exposition of the above that 18, wealth equal to half of his
passage. own portion and keeping to himself
a greater part, namely, a double portion, may remain at
home. If, when so remaining, he should become indigent
and suffer for want of food, &:, he may then take from the
sons so much of the wealth acquired by them with the por-
tion allotted tc them by himself as would be sufficient for
the maintenance of his own family. If, on the other hand,
the sonsshould become indigent and suffer for want of food,
&c., the father is then to give them a portion as before.

33. Go to the forest] Become a hermit. Order suitable

Certain terms in the pas- to an aged man] TFourth order.
sage explained. These words indicate that the pas-
sage is applicable to an aged father.(1)

34. Therefore, since a father, in his old age, is depen-

Crutis quoted in support dent'on h.is sons, the pur.port of the
of the above passage of Gruti which says, “It(2) is the same
Harita. as that of the father running in dis-
tress to his son” is reasonable in his case. Likewise, since
a son takes but a small portion of his father’s wealth, the
purport of the Grati, which says, “It(3) is the same as that
of a son running in distress to his father” is reasonable in
his case. The author (Harita) bearing in mind the above
G rutis, exhibits the principles of both of them, (namely,
that of a father running to his son, and that of a son run-
ning to his father), in his passags by the words (para. 31),
¢“Should he become indigent” and so forth. In order to -
show that the rules contained in his own law in the passages,
(para. 31), “He may take it back from them,” and, “He
mast give a portion to sons reduced to indigence,” have

(1). But not very aged, as, in that case, the partition of inheritance will
take place without the father's wish under chap. i. paras. 31 aud’32 of this
treatise.

(2). ““It” refers to a religious sacrifice contemplated in the Cruti.

(3). ¢“It” here also refers to the same religious sacrifice.
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their origin in Gruti, the anthor himself quotes concisely, as
shewn below, two G rutis bearing a similar import.

35. “Another instance is given here of a Qruti provid-

Harita'n own pasage, 1Ng 8t a sacrifice the means of
quoting Cruti. supplying juice to a ‘graha’ or jar
when it is exhausted. That Gruti is, ¢ The father takes the
place of the ¢ graha’ or jar called ‘ Agrayanam,’ and the sons
take the place of the other grahas or jars. If Agrayanam is
exbausted or drained, the juice is supplied from the other
grahas. Likewise, if the other grahas are exhausted or
drained, the juice is supplied from the graha Agrayanam.’(1)
Thus it is explained.”

36. Providing at a sacrifice the means of supplying juice

Certain terms in the U0 & ‘graha’or jar when it is exhaust-
above passage explained.  gd] Making arrangements for feed-
ing a “ Somagraha” or jar in which the “ Soma” or Asclepias
acida is employed, when it is emptied. “ Agrayana” isa
kind of Soma jar. The other grahas are jars other than
“ Agrayanam,” such as ¢ Aindravayava’ (jar representing
speech and breath) &c. Exhausted or drained] Emptied. The
particle “Yiti” has been made use of in the concluding
part of the above quotation as indicative of the other G ruti.
Thus it is explained] By using this expression, Harita
means to say that he has explained the substance of the abovs
Gruti by the two sentences, ¢ Should he become indigent, he
may take it back from them,” and, “ He must also give a
portion to sons reduced to indigence.” (Para. 31.)

37. Here, too, (that is, even in the case contemplated

Equal partition may bo by the text of Harita “ A father
made even in the casecon- Making a complete partition, &c.”
templated by Harita. para. 31,) an equal partition may be
made, if that should be the will of the father; for, Kéty4-
yana who explains the mode of partition during life-time of
the father by the text, “That partition is declared legal by
which the parents and brothers take the entire estate in

(1).  Here the particle *‘ Yiti” has been used in the original text to which
allusion is subgequently made.
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equal shares,” para. 3, declares the above mode of equal
partition to be of universal application.
38. If, therefore, in the instance under contemplation,
] the father, of his own will, should
camives to 2;;:‘1“‘;{;&},’;; make an equal partition, then Y#jfi-
wher sgusl parilon i avalkya says, “If ho mako the
allotments equal, his wives to whom
no separate property has been given by the husband or the
father-in-law, must be rendered partakers of like portions.”
39. The meaning of this text is, that where a father,
Exposition of the above even where he is old, chooses to ren-
text of Ydjnavalkya. der all, inclusive of himself, partak-
ers of equal portions, then he ought
to take, on account of each of his wives, a share equal to
that taken by himself. Hence, the doubt whether the
above text of Y4jiiavalkya is not opposed to a passage(l) of
Harita, which declares: “Partition does not take place
between a wife and her lord,” is also removed.(2) Thus, every
thing is rendered right.
40. Where a son, from ability to earn wealth, does not
A triflo may be given to wish for his share of the paternal
8 son who needs not » full estate, the father is to separate him
siiare. Text of Yéjnavalkys. ¢ o himself by allowing him so
much of his portion as he is willing to accept. According-
ly, Yéjfiavalkya : The separation of one who is able to
support himself and is not desirous of participation may be
completed by giving him some trifle.”
41. Again, where, during life-time of the father, the sons
themselves (without the father’s
byvz:‘::zg:;::ﬁ‘;eft‘im";‘i} agency) make the partition, equal
the father, there is to be distribution is the only mode of par-
equal distribution only. tition to be adopted in the manner
enjoined by the text of Kétydyana: *That partition is
declared legal,” &c., para. 3. The reasons for this are,—

L J

(1). This passage occurs also in chap. iv. para. 11 of this treatise.
(2). This is because, according to Yéjnavalkya's text, the wives do not
take the share, but the lord takes it on their account.
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1stly. There is no rule in the Gasters prescribing a
Reasonsin support of the different mode of partition, where
conclusion. it is made through the agency of
sons during life-time of the father.
2ndly. As shewn in the previous chapter when speak-
ing of partition to be made by sons during life-time of the
father, Nareda has enjoined equal partition by the text
(chap. i. para. 35), which, after beginning with “ Let sons
equally divide the wealth,” proceeds “ when the mother is
past child-bearing, and so forth.”
42. Thus partition during life-
End. time of the father is explained.

SuMMARY (BY THE TRANSLATOR).

I. A father making partition during his life-time may
either divide the estate among himself and bis sons in equal
shares, or give one best chattel to the eldest son and divide
the residue in equal shares.

II. The selection of one or the other of the above two
modes rests entirely with the father, and the sons have no
voice in the matter.

III. Where partition is made by sons during life-time
of the father, for reasons noticed in paras. 30 to 37 of the
preceding chapter, the shares of all must necessarily be equal.

IV. Where an aged father makes partition during his
life-time, he may take two shares for himself.

V. But this right does not exist in the father where
partition during Lis life-time is made by the sons.

VI. From its being provided that a father possesses the
right of reserving two shares for himself where he is aged,
it would appear that where the father is in the prime of
manhood and makes a partition, as stated in paragraph 38
of the preceding chapter, he possesses no such right.

VII. An aged father retaining two shares for himself
and dividing the rest among his sons, will be at liberty,
when he is reduced to indigence, to resume what he may
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have so divided, or, where the sons are reduced to indigence,
he is to give again to them a portion out of the shares
reserved for himself.

VIII. Where the father, even where he is old, chooses
to render all, inclusive of himself, partakers of equal portions,
he will take on account of each of his wives a share equal
to that taken by himself. This rule affurds reason to infer
that shares on account of wives are not to be taken by the
father, where, at a partition made by him with his sons, he
reserves fwo shares for himself.

IX. Where, during the life-time of the father, sons make
the partition, they are to make both their parents partakers
of equal shares with them. (Paragraphs 3 and 41).

X. 'Where a son, from ability to earn wealth, does not
wish for his share of the paternal estate, the father is to
soparate him from himself by allowing so much of his
(son’s) portion as he is willing to accept.
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CHAPTER IL
SECTION II.

PARTITION AFTER THE FATHER'S DECEASE,

1. Harita, referring to a father, declares : “If he be
Harita’s text as to how dead, the partition of inheritance
‘é’ﬁi‘é‘:ﬁ?ﬁ&“&?ﬂfﬁfﬁ ** should be made equally.”
2. Where the father is dead, the partition of the family
Exposition of the above €state which the brothers may make,
passage, must be made equally only.
3. Paitkinasi, too, “ Whenrthe paternal inheritance is to
Pext of Paithinasion the e divided, the shares shall be equal
subject. among the brothers.”
4. ¢“Paternal inheritance” means wealth forming the
Exposition of the above Subject of inheritance. By the plu-
passage. ral of the word ¢ brother” being
used in the above text, it cannot be objected to that where
the brothers are of dual(l) number, there could be no parti-
tion, the term ¢ brothers” being used in the text simply to
denote the heirs to a common property.
5. - Devala, therefore, negatives partition where the heir
Partition doce ot take to the family property is but one.
lace where there isbut one  * Heritage is not divisible where there
eir. Textof Devala. is but one (heir) of the same class.”
6. The words “ of the same class,”” are used in the text,
. in order to shew that, in some coun-
The object of the use of . . . '
certain expression in the tries, partition of heritage does not
above passage. take place where brothers of both
equal and unequal classes exist.

(1). According to Sanskrit Grammar, nouns have three numbers : singular,

dual, and plural. .
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7. Accordingly, Menu : ¢ The son of a Brahmana, a Ksha-

triya, or a Vaicya, . 3
Text of Menu. ya, A ¢ya, by a woman of

the Gudra or servile class, shall
not share the inheritance.”

8. The principle inculcated by this text is that, although

there may be several brothers of the
Sons of the classes not

being Cudra take the herit- ¢ udra and other classes, the son of
age to the exclusion of the sad(1 : ‘.
son of a Cudra woman, an unmarried(!) Gudra is not enti

tled to heritage. In such a case, the

sons of the other classes alone (that is, of the classes not
being Gudra) take the whole estate.(?)

9. Lik ewise, even where there are several brothers of

A qualified brother will the same class, one alone will take

take charge of the estate the whole estate where the others
where the others are dis-

qualified. Text of Sangra- are under disability to participate
hakara. in the same. Accordingly, Sangra-
hakara : “ The whole estate will be taken by the eldest where
the younger brothers are disqualified, and by the middle-
most@) or the youngest,) where the eldest is disqualified.”

10. The objector here says that ¢ The heritage is not
divisible even where the several
brothers of the same class are without
disqualification, for, it has been ordained by Menu, ‘The

(1). It appears to me that the adjective * unmarried” has heen used be-
fore the word “ Cudra,” because, marriage in one of the approved forms does”
not take place between one belonging to any of the three superior classes and
a Cudra woman, though the male issue which the Cudra woman bears to such a
person is ordinarily called the brotker of his other sons by women of superior
classes. Cudra in Sanskrit is a woman of the Cudra tribe, but the wife of a
Cudra is termed Cudri.

(2). The illegitimate son of a Cudra by a concubine, not being a female
slavg, is entitled to maintenance according to Hindu Law. See Muttusamy
agavira Yettappa Naiker v. Venkatasubah Yettia—II M, H. C, R, 293 ; see
also the decisions of the High Court in Pandya Talavar v. Puli Talavar—
I M. H. C. R. 478, and Kulanday Nachiar v. Kamany Ammal and another
in R. A, No. 86 of 1865, decided on the 17th May 1866.

(3). Here the word ‘‘middle-most” intends the next after the eldest, and
those born after him are all comprehended under the term * youngest,” Cri-
krishna—Jim, Vah, chap, ii, para, 37—Note,

Objector’s argument.

5
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eldest brother alone shall take the patrimony entire and the
rest shall live under him as under their father.” ¢ It cannot
be said,” the objector goes on, ¢ that the above text simply
recommends the commeon abode of brothers, for, there is for
this purpose a separate text of Menu ¢ Either let them thus
live together.’ ”

11. Reply. This is true, but the text ¢ Either let them
thus live together” was introduced
in order to commend the common
abode of brothers of discretion. Whereas, the text “The
eldest. brother alone shall take the patrimony entire, and so
forth,” is intended to show that where younger brothers have
not attained majority, common abod® in the manner therein
indicated is imperative until they attain their full age. This
text therefore does not altogether negative partition of
heritage among brothers of the same class. There is thu®
no contradiction.

12. The text of Nareda: “ Let the eldest brother, of his
free will, support the rest like a

of 3:‘&?,{&::‘:‘;{2;;2,‘;;‘;: father or let a younger brother who

e e oyl 18 capable, do so. The continuance
of the family depends on ability,”
is applicable to a case where all the other brothers are under
disability. 4
" 13. The text of Gautama: “Or the whole may go to the
first-born and he may support the rest as a father,” cannot
Text of Gautama quoted P 58id to bear an import similar
and confuted. to that of Menu, para. 10, for, the
disjunctive particle ¢ or” used in the text, seems to indicate,
as an alternative, the taking of heritage by all such younger
brothers as are possessed of discretion.() Not only that
this text does not really bear an import similar to that of

Reply.

t

(1). Whereas, the text of Menu contains no such alternative, It abso_
lutely provides, as above shewn, that the eldest brother alone shall take ¢ e
patrimony entire during the minority of the other brothers.
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Menu, but it is also directly opposed(1}to Gruti. It is hence
to be discarded. :
M. A’pastamba, accordingly : “ Some hold that the
, eldest is heir, but this is contrary to
eff:*:,fﬁ,":ﬁﬁ?’g:ﬁ“tﬁ law ; it being recorded in Gruti that
cldest slone, but all the ¢ Menu . distributed the heritage
. amonghissons’ (without distinction).”
15. The meaning of the above is that some ¢ A’chéreyas”
Exposition of the above OF Priests say that, among brothers,
text. the eldest alone takes the patrimony,
but this doctrine is directly opposed to Gruti; it being
without qualification laid down in that portion of the Veda
denominated “ Taittiriya(2) Brahmanum,” that “ Menu dis-
tributed his heritage among his sons.”
16. The same author (A’pastamba) then expresses his
own opinion. ‘ All (sons) that are
Opinion of A’pasta i : ]
cnopinion of “ouspzzmmh virtuous are el.ltltled to shares.” The
entitled to shares. term ¢ sons” is understood after the
term ¢ all in the above passage.
17. Brahaspati, too : “ Sons inherit the paternal estate ;
Text of Brahaspati on the the Shares ofall are equal.” ¢ Shares”
same subject, here means the shares of both assets
and debts.
18. Accordingly, Yéjiiavalkya : ¢ Let sons divide equally
o . the assets and the debts after (the
ext of Ydjnavalkya as . .
to assets and debts being demise of) their parents.” The debts
divided, referred to in this passage are debts
Explanati f the te v -
R e errm - contracted by the father, for, as res
pects debts not contracted by the
father, the rule is that they should be discharged at the
very-time of partition. _
(1). Because it permits the whole estate being taken by the first-born
alone even where the other brothers are of competent age.
(2). This is a portion of the Vedas. It isincluded in the ¢ Yajur Veda”
and takes its name from * tittiri,” a partridge. ¢ The text of this Veda being
disgorged by Yéjnavalkya in a tangible form, and picked up by the rest of

Vaisampaydoa’s disciples, who for the purpose assumed the shape of par-
" tridges”— (Wilson in his Dictionary on the word *¢ taittiriya”).
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19.  Accordingly, Kétyayana :— A debt contracted by a

Text, of Kbtyésana asto brother, a paternal uncle,or a mother
what debta are to be dis. for the support of the family, must
Charged atthetime of parti- be fully discharged by the co-heirs

when partition is made.”(1)

20. Nareda says that the debts contracted by the father

Textof Naredaasto pay- Should also be paid at the time of
i‘i“t%ftﬁ;‘i°ﬁ’f‘§,‘?fu£‘££‘h°' partition. His passage is “ What

remains in the paternal estate after
paying off the debts of the father, shall be divided among
the brothers., Otherwise, the father continues a debtor.”\2)

21. Gautama :—“Out of the paternal estate, ¢ Nava

Text of Gautama as to ¢radha’®) or the obsequies of the

funeral expenses being de- deceased must be performed, the
frayed out of paternal es-

tate. heirs being assembled together.”

22. Sangrahakara, too : “ Parti-
g:;';t‘i’gf‘l‘;ggh;%': 2% tion subsequent to the demise of the
;l;:a t:ig:u;ﬂiz tafe:l;:s ei(}t- father is to be made after the per-

formance of Ekoddishta.”(4)

23. From all the above texts, it is to be understood

When the text of Nareds that if the paternal wealth be sn'lch
i to be followed and when as to leave a surplus after defraying
that of Yéjuavalkya. the expenses of ¢ Nava Gradha” and
discharging the debts contracted by the father, &c., the course
prescribed by Nareda, para. 20, is to be observed. If not,
the direction contained in the text of Yéjiiavalkya, para. 18,
is to be followed.

24. Even in respect of debts contracted by the father,

(1). Asto debts incurred by a manager and the distinction when one of
the members in a minor; see 6 Moo. I A. C. §93,and I M. H. C. R, 898.

(2). This passage is translated differently in IT Digest, page 282.

(3). Nava Cradha means the first series of Cradhas collectively, or funeral
offerings on the 1st, 3rd, 5th, 7th, 9th, and 11th days after a person’s demise.

(4). This is a rite performed in honour of the deceased alone in contradis-
tinction to Parvana or double rite. It takes place at the funeral repast of

the eleventh day from the decease—vide Dattaka Mimamsa, sec, iv. para. 72;
section vi. para, 35—Notes.
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some in their nature are such as should not be discharged

Cortain  debts of tho at the time of partiti?n .out of f.she
father are to be divided paternal estate. It is imperative
Ront ot Kbty amabe"04o%  that they should be divided. Accord-

ingly, Katydyana: “The donation
for religious purposes, an affectionate gift (Priti Dattam),
and a loan the discharge of which was directed(!) by the
father himself, shall, when they are brought to light, be
divided. They are not to be paid out of the patrimony.(2)

25. The meaning of this textis that the following

Exposition of the above three kinds of debts, when they are
passege. brought to light, that is, when they
are discovered, are to be divided only.

1stly. That which was intended for religious purposes.

2ndly. That which was promised by the father as a
friendly gift.

3rdiy. That debt which the father himself had directed
that the sons should discharge.

26. If a son, from ability to earn wealth by his own

Some trifle mustbe given lucrative occupation, does not wish
toason not desiring ashare. g1 5 ghare of the wealth lefl by the
father, something must necessarily be given to him for ghe

(1). It seems to me that the direction herein contemplated must be to the
effect that the loan ought to be discharged by sons out of their own acquisi-
tion and not out of the patrimony. Otherwise, the text will be found to be
inconsistent with the text of Nareda cited in para. 20. It has, however, been
held in Madras that a son is liable for his father’s debts only to the extent of
the property inherited by him from the latter—S, A. No. 12 of 1851, Mad.
S. D. 1851, p. 13, _

(2). This text is translated as follows in V. M. chap. iv. sec. vi. para. 2 :—
¢“What has been given for religious purposes, and through affection, and
the debt which has been added by himself, that (and) the visible (estate) let

“them divide ; [any other debt] is not to be given out of the paternal estate.”

In II Digest, 481, the version of the above text appears as follows : —

¢ What has been given oway for the religious purposes of one individual, a
friendly gift, and a Joan made on his sole account, shall, if discovered, become
part of his allotment; for, the property cannot be aliened by one parcenew

-on his separate account.”

The present translation is however made conformably to the interpretation
of the author of the Smruti Chandrika.

’
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purpose of obviating any future cavil on the part of his
descendants, on account of his share. Menu accordingly
says, “If any one of the brethrenhas a
competence from his own occupation
and desires not the property, he may be debarred from his
share, therest giving him some trifle in lieu of a maintenance.”
27. Nareda, referring to a particular brother, states that
A brother actively em- he shall be al.lowed l.Jy the rest of th.e
g;{fd in t‘l:e affairs of tt;hae brethren, gmn,'&(i. in excess of his
Toxt of Nareda o0 share, on the principle that reward
should increase in proportion to exer-
tions. “He who, being actively employed in the affairs of
the family, performed the business thereof, shall be sup-
plied(!) by his brethren with food, raiment, and beasts of

burden.”
End.

Text of Menu.

28. Thus, equal partition after the
father's decease has been explained.

SumMARY (BY THE TRANSLATOR.)

I. Partition by brothers on the demise of their father is
to be made equally only.

II. According to the practice prevailing in some coun-
tri®, where there may be several brothers of the Gudra and
other classes, the sons of the other classes take the whole
estate to the exclusion of the son of the G udra class.

IIT. The eldest or any other brother duly qualified
must support the other brothers incapacitated by minority
or other causes.

IV. Even where all the brothers are of competent age
and duly qualified, they may live together, instead of divid-
ing the family property among them.

V. Debts and funeral expenses are to be paid out of the
paternal estate.

VI. Where the paternal wealth is such as to leave a
surplus after defraying the funeral expenses and discharging

(1). This, I suppose, must be at the time of partition.
.
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the debts of the father, the debts are to be at once paid before
-making the partition. Where, on the contrary, the estate is
small, the assets and the father’s debtsare both to be divided.
VII. Asfor family debts nct contracted by the father,
they must be fully discharged at the time of partition.
VIILI. A donation for a religious purpose, an affectionate
gift, and a loan, the discharge of which was directed by the
father, must be divided and net paid out of the patrimony.
IX. Partition after father’s demise is not to be made be-
fore the performance of his funeral rites called ¢ Ekoddishta.”
X. Some trifle must be given to a son, who, from pos-
sessing a competence, needs not a share.
XI. A brother actively employed in managing the affairs
of the family is to be remunerated by grain, &ec.
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~

CHAPTER III.

UNEQUAL YARTITION.

1. Brahaspati :—* All sons shall share equally the wealth
Text of Brahaspati asto of the father, but of those, he who

rti bein, : . .
;ivggig*:;on!’:m;g;ed witt 15 endowed with science and good

science and good qualities. qualities is entitled to receive a
greater portion.”(l)

2. If sons (outcasts éxcepted) entitled to inherit the

o . father’s estate, be equal in the pos-

tona Peition of the above  gesqion or the destitution of learning

) or the like, they shall all have equal

. shares. 1If, on the contrary, they be unequal in point of

‘learning or the like, such of them as are endowed with

learning or the like, will be entitled to receive a great por-
tion either by way of deduction or unequal distribution.

3. Kaétydyana, however, says that a title to receive a
in;‘;:: ::e ﬁﬁﬁﬁ?ﬁi}:&: greater p?rtion of the inheri.tancc-a is
ous son. created in one, not by his being
more learned, but by his being more virtuous than the rest.
“ The learned should award superiority of share in propor-
tion to the likelihood of the wealth acquired in partition
being devoted to the performance of religious rites.”

The above text applicable 4. This text must, however, be
by of considerable . derstood to apply to cases where
the wealth is considerable.

(1). As in wealth, 50 in de{)ts also a greater portion is to be allowed to

one endowed with science and good qualities.—chap. xiv, para, 3 of this
treatise.
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5. Hence, Menu :—*“ Among brothers equally skilled in
Text of Menu as o the performlng t.helr several dutl.es, there
course to b'e pursued where 18 NO deduction of the best in ten,(l)
the estate is small. but some trifle should be given to
the eldest as a mark of veneration.”

6. “Deduction” is that which is deducted out of the

Exposition of the above Partible estate for the purpose of
text. being given to the eldest, &o. The
words “in ten,” are used in the text to signify a limited
extent of property, sufficient only for maintenance.

¢ Their several duties” mean such duties as are observable
with reference to the class to which the parties in each case
belong.

7. It is hence to be understood that, in the case of

Conclusions from b brother.s all of whom are equally assi-
above texts of Kétyfyana duous in the performance of their
aad Menu. several duties, even where there
should be considerable wealth, there is neither deduction
nor the giving of a trifle as a mark of veneration ; the per-
formance of duties being equal (among all). But where the
estate is limited, and brothers are unequal in learning and
the like, although no deduction can be made by reason of
the property being sufficient only for maintenance, yet some
trifle alone is to be given to the eldest(2) as a mark of vene-
ration. The conclusion therefore is, that deduction is allow-
ed in partition, only among such brothers as are possessed
of considerable wealth, and as are unequal in point of learn.
ing, and the like.

8. Menu also details the mode of deduction. ¢ The por-

Text of Menu detailing tion deducted for the el(!est. is the
the mmode of deduction. twentieth part of the heritage, to-
gether with the best of all the chattels; for the middle-

(1). *“Best in ten” signifies the most excellent chattel among ten chattels,
(2). With reference to the comstruction put upon the word “eldest” in
para. 9 of this chapter, I think the term ‘‘eldest” here, too, mu'st mean &
brother both senior in birth and superior to all in learning, and the like,
L]
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most(l) half of that; and for the youngest, a quarter
of ib.”
9. «Eldest” is that brother, who is both senior in birth
Exposition of the above 20d superior to all in learning and
text. the like. He is to get a twentieth
part, namely, one part in twenty out of the partible estate,
as also one ¢hattel the best of all. Then, half of that, namely,
one part in forty, out of the same estate with one chattel of
a middle-sort, is to be set apart for one, who is middle-
most both in birth and learning, and the like. Anda quarter
of it, 4.e. one part in eighty out of the same estate, together
with an inferior chattel, is to be assigned to the youngest,
4.e. the last in birth, as also in learning and the like.
10. Menu also prescribes the mode of dividing the
e residue. “If a deduction be thus
i e e s ° made, lot equal shares of the residue
be allotted.”

11. The meaning is, that the pro-
perty remaining after deduction is
to be divided equally.

12. Or, if in the same case, (that is, in the case in which

Where no deduction is deductions have been contemplated
made, unequal distribution  ahove), unequal division should be
, ‘\’?&iub" efected. Toxt of made, Menu says that there could
be no deduction. ¢ But if there be no deduction, the shares
are to be distributed in this manner, let the eldest have an
additional share, and the next born a share and a half,
and the younger sons each a share : thus is the law settled.”

13. By saying “let the eldest have an additional share,”

it is meant that he is to have two

roxposition of the above cliares ; it being declared by Gau-
tama, ¢ Or the first-born shall have

two shares.” “ First-born’” means

one who is first also in learning, and the like.

Exposition of the above
text.

Passage of Gautama,

(1). Here the word widdle-most intends the next after the eldest, and those
born after him are all comprehended under the term youngest—Crikrishna,
J. V., clap, ii. para. 37—Note.
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14. Hence, Brahaspati :—“ The eldest (or he whois pre-
Passage of Brahaspation ©minent) by birth, science and virtu-
the same subject. ous qualities, shall receive two shares
of the heritage.”
15. It would thus appear that it is not the seniority of
. birth alone that entitles one to a
Conclusion fromthe above .
toxts of Menu, Gautama, - greater share by way of deduction
and Brahaspati or unequal distribution, but also
superiority in point of learning and the like.
16. This unequal(l) partition does not, however, prevail
Unequal partition does in the Kali age. Sangrg.hakara —
not prevail in Kali age. “As the duty of an appointment (to
Text of Sangrahakara. .
raise up seed to another) and as the
slaying of a cow for a victim are disused at the present day,
80 is now partition with deductions.”
17. The words “at the present day” and “now are
Explanation of certain POth used in the above text". in order
terms in the above text.  to indicate the present Kaliage.
18. Hence in the Purana, “ Second marriage of a marri-
A passage from Purana ed woman, primogeniture, slaying
quoted. of a cow, procreation of offspring by
a brother, and bearing an earthen pot called ¢ Kamun-
daloo,’(2) these five are forbidden in the Kali age.”
19. Primogeniture} Superiority of share on account. of
Exposition of the above eminence in birth and learning. Slay-
passage. ing of a cow] Slaying in a sacrifice:
Bearing an earthen pot called “ Kamundaloo”] Bearing an
earthen pot called ¢ Kamundaloo” by a “ Grahasta” or
housekeeper.
20. Daraiswara, too, says as follows on the same subject ;
Daraiswara’s text on the . LDe text ¢ the portion (?educted for
same subject. the eldest is the twentieth part ot
the heritage, is not commented upon ; it being greatly

(1). Here the term ‘‘ unequal partition” includes also a partition with
deductions.

(2). Thisis an earthen pot,generally used by a “ Sanaiasi” or ascetic, ¥t
is a symbol of the fourth order. -
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abhorred by the world.” Add here the words * in the Kali
. age,” for, in Dwapara(l) and other ages, it was capable of
being practised, and had not therefore been greatly abhorred.
21. Viswarupa says: *“ As the injunction ¢Offer to a
Viswarupa's passago ob- vencrable priest a bull ora large goat,’
Jeoted to. is unfit of practical observance from
its being opposed to the usage of the Great (Gistdchira); so
is partition with deductions.” This, however, is not right,
for, where Smruti (law) and the usage of the Great are opposed
to each other on any particular point, the inferiority in point
of authority attaches only to the usage of the Great. This
is deducible from the text of Vasishtha. * An act is legal
where it is sanctioned by Secripture and Law. In their
absence, the usage of the Great is the authority.”
22. It is true that the offemng of a bull, &ec., is an act
which is not supported by the usage
Reasons for the objection. o the Great. But, simply from

there being no such usage of the Great, it is improper to
say that it is opposed to the usage. It must only be said,
88 Grikara has done, that “the injunction ¢ Offer to a
venerable priest a bull or a large goat’ is not to be observed,
such not being the usage of the Great.” But it has not been
so said (by Viswarupa). '

23. What Vijianegvara says: “True this unequal parti-

Text of Yijnavalkya tion isfound in the sacred ordinances,
objeoted toy but it must not be practised because
it is abhorred by the world,”(2) is not also proper, for, this too
is not founded in truth. The people do not, in reality,
abhor partitions attended with de-
ductions or unequal distributions.
On the contrary, they seem to be anxious to allow a greater
portion to the eldest and other brothers if endowed with
science, good qualities, and virtuous acts.

Reasons for the objection.

(1). According to Hindoo Casters, there are four Yugis or ages: Krita,
Traita, Dwapara, and Kali. The present Yugs, or age, is called ‘¢ Kali,”
(2). Mit, chap. i, sec, iii, para, 4,
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24. The compilers of Laws, “Gamboo,” “Grikara,”
. “Devaswami,”7and the] like, have
Reasons for not treating . .
in detail the subject of de- published volumes even in the pre-
ductions, &c. sent age on the subject of deduc-
tions, &c., under the impression that they are in some
instances allowed by the usage of the Great. The learned
have, however, decided, with reference to religious books,
Puranas, &c., that no such usage of the Great exists in the
Kali age. We therefore thought that to treat the subject
in detail would only swell the work uselessly, and accord-
ingly gave but a hint of the matter.

SUMMARY (BY THE TRANSLATOR).

I. Unequal partition is of two kinds, partition with
deductions and unequal distribution.

II. Partition with deductions is that partition in which
one part in tweaty, together with the best of all the chat-
tels is deducted out of the partible estate for the eldest by
birth, science, and virtuous qualities, half of that for the
middle-most, and a quarter of it for the youngest, and the
residue is divided in equal shares among all the brothers.

III. Unequal distribution is that partition in which two
shares are given to the eldest by birth, science and virtuous
qualities, a share and a half to the middle-most, and a share
to each of the younger brothers.

IV. TUnequal distribution takes place where partition
with deductions is not resorted to.

V. Neither'partition with deductions nor unequal dis-
tribution takes place where the estate is considerable und
the brothers are all alike in learning and virtuous qualities.

VI. Where, however, they are unequal in learning and
the like, partition with deductions or unequal distribution
takes place where the estate is considerable, but, where the
estate is small, some tritle alone is given to him who is firstin
birth as also in learning and the like as a mark of veneration.

VIL TUnequal partition, whether of the nature of parti-
tion with deductions, or of unequal distribution, does not
prevail in the Kali or present age.
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CHAPTER 1IV.

SHARES ALLOTTED TO PROVIDE FOR WIDOWS AND FOR THE NUPTIALS OF
UNMARRIED DAUGHTERS. THE INITIATION OF UNINITIATED BROTHERS
DEFRAYED OUT OF THE JOINT FUNDS,*

Wh , . 1. Vasishtha :—“Partition of

ere the mother is ]

pregoant the part iti on heritage (takesplace) among brothers
0 e postponed un i i i i

atter the deiivery, T (having waited) until the dehv.ery

Vasishtha, of such of the women asare child-

less, (but pregnant).”

2. The word “ women” in the text refers to the widows

Exposition of the above Of the father. The word childless’
text, means having child in the womb.
“ Until the delivery” means until the child is brought forth.
In such a case, partition among brothers who have continued
to live together does not take place till after the birth of
the issue and its sex is known. The general(l) rule of
making partition immediately after the obsequies of the
deceased are performed, does not apply to this case.

3. The objector here says that the wording of the pas-

Objector points out the S3Z® (para. 1) above quoted, admits
most natural construction of the most .natural construction
of the above passage of .
Vasishtha. that partition of heritage takes place
among brothers and childless widows of the father, after the
performance of his obsequies. He asks why should this
construction be overlooked ? (2)

* The partition contemplated throughout this chapter is that partition
which takes place after the father’s decease.

(1). This rule is to be fonnd in chap. ii. sec. ii. para. 22 of this treatize.

(2). See cn this subject note to Mit, chap. i sec. vi, para. 12.
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4. Reply. It is overlooked because the words ¢ Until

The above construction the deliv'ery of such of the women
::Lec:ed eﬁr:m:hggnt:l: as are o:hlld.less,” convey tfpparently
from widows not being en- & Ineaning inconsistent with such a
titled to participateasheirs. o ngtryction, and because females
are incompetent to inherit, and consequently no partition

Passage of Baudhfyana of heritoge could. take place among
on the subject of the in- them. Accordmgly Baudhéyana.’
clﬂ;[;lett.ency of females to commencin g with “A woman is

entitled,”” proceeds “ not to the heri-
tage, for, it is stated in Qruti that females and persons
deficient in an organ of sense or member are deemed incom-
petent to inherit.”
The particle ““ Hi” used in the above passage conveys the
sense of “ for” or *because.”
5. The conclusion hence is that because it is stated in

Conclusion fromtheabove the Qruti that persons deficient in
passage of Baudhdyana. an organ of sense or member, <. e.
persons who have lost it by reason of disease, &c., as well
as females, are deemed incompetent to inherit, therefore
females are not entitled to heritage (1) that is, to wealth
descending from the owner and admitting of partitioa.

6. By saying that persons deficient in an organ of sense

~or member and females are deemed

rorhe abovo passngo is 3 incompetent to inherit, it is to be

:‘i’;mx.ﬁ,‘h called ¢ Taitti- ypderstood that the substance of the

Veda called Taittiriyam(2) to the

effect that femdles and persons wanting in an organ of sense
or member are incompetent to inherit, has been recited.

7 Here, however, an objection arises. If females are

incompetent to inherit, how then

Objector’s argument. 'did Yajfavalkya say ¢ Of heirs divid-

(1). For exceptions to this rule, see chap. xi. sec. i. para, 56, and sec. v.
para. 3 of this treatise.

(2). See note to chap, ii. sec, ii. para. 15 of this treatise for an explanation
of this term., \
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ing after the death of the father, let the mother also take
an equal share”?(1) How did Veyasa say : “ Even childless
wives of the father are pronounced equal sharers, and so
also are all the paternal grandmothers: they are declared
equal to mothers :”’ and Vishnu, too, “ Mothers receive allot-
ments according to the shares of sons, and so do unmarried
daughters”? These passages providing shares for mothers
and the like must be incorrect, should the females be incom-
petent to inherit. -

8. The reply is, they are fully correct. With regard
to those that are incompetent to
inherit, passages directing the allot-
ment to them of heritage (Daya) may be incorrect, but not
those which simply direct portions (Amgam) to be given to
them. Amg¢am signifies a portion and not (a share in) the

Difference between ‘‘ Am- herits,ge (Déya). We find it inserted
cam”aud “Diye,” explained (i J3 pooks) that a portion
(Amgam) may be given even out of property belonging in
common to several.

9. Although the mother is disentitled to a partition of

the herituge from want of property

Mother entitled not to . .

“Daya” but to * Amgam,” 1D the same, yet, since she possesses
et d ol an interest(?) in the partible wealth
by reason of her being the widow of the deceased father,
Y4jiiavalkya and others must be understood to have per-
mitted her, in compromise of such interest, to take wealth
sufficient for her needs by way of a portion.

10. Mitaksharé@®) defines the term heritage (Diya) to

Mt Skabart's definfbion of be ““wealth which becomes the pro-
the term * heritage,” ob- perty of another solely by reason of
jected to. relation to the owner.” If this
definition were correct, the widow’s share, from the term
“ heritage” applying to it, according to the opinion of

Reply.

(1). As for the portion of a mother at a partition taking place during
life-time of the father, see chap. ii. sec. i. para. 38.

(2). Vide chap. ix. sec. ii. para. xiv. and chap. xi. sec. i. para. 19, of thg
treatise,

(3). Mit, chap. i. sec. i. para, 2.
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Mitadkshara, would become always divilible. But ¢heri.
tage,” the inherent quality of which is partidility, does not
apply to the case of the wealth of a husband or wife in the
world. TUnder the definition, however, of “herjtage,” as
given by Mitakshara, the term becomes applicable also to
that (portion of the) wealth of the husband, of which the
widow(l) becomes possessed, she acquiring it solely by rea-
son of her relationship to the husband. But this is oppos-

ed to the Gruti(? which declares females incompetent to
inherit.

11. Our opinion therefore is, that the term heritage sig-

N nifies only that wealth whick is
mﬁ;’?.’ﬁ::g’;i‘_’l“°“°ﬂh° capadle of partition and which be-
comes the property of another golely

by reason of relation to the owner. The wealth which a
, ) widow takes is not heritage, since it

A wid&hﬁ:‘g‘;otﬂfzgg is not capable of partition. Accord-
ingly, a Stridhana derived from the

husband is always impartible ;3 division of property be-
tween husband and wife being never
seen in the world, and Harita having
declared ¢ Partition does not take place between a wife and
her lord.,” It must therefore be understood that a mother
is entitled not to a partition of heri-
tage in adjustment of a pre-existent
Conelusion. - right, but simply to take so much of
the wealth as she stands in need of.

12. Hence, such a mother alone as is destitute of wealth,

Reason for the same.

Text of Harita.

(1). It must be remembered that the term ‘¢ widow” refers here to a
widow having sons and not to a sonless widow.

(2). In asubsequent part of this work, this Cruti is expressly declared
not to be applicable to a widow, daughter, or mother. But there, the widow
referred to is apparently a sonless widow. See chap. Xi. sec. i. para. 56, and
sec. v. para. 3 of this treatise.

(8). See chap. ix. sec. ii. para. 26 of this treatise, .
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and not a mother*generally, is declared in Smruti or law
Aun unprovided mother to be entitled to receive a share.
:L“:: entitled to receive 8 grypyti :—“ A mother, if she be
A text from Stmruti quok- dowerless, shall, in apa.l;t’.xtton by
ed. sons, take an equal share.
13. The meaning is that, during partition by sons, subse-
Exposition of the above 3uent to the decease of the father, the
passage. mother will take an equal share, only
where she has no dower, i.e. her own separate property.(1)
4. The word “mother” includes
l:]fl’::lerx includes a step- g step-mother, it being said by
mo! . . .
Vishnu, ¢ Mothers receive allotments
according to the shares of sons.”
15. By the qualifying terms *if she be dowerless,”” made
Inferences deducible from use of in the text, para. 12,1t 18
a certain expression in the inferrible that where a mother, by
text quoted in para. 12.
means of her own separate propertys
is able to maintain herself and perform such religious duties
) (requiring for their accomplishment
cieﬁt“z‘;;}ﬁ;g;:z;‘;f;‘ys;ﬂ:; the use of wealth) as are observable
take no sharo out ofherhus- by her, she can take no share out of
band’s wealth. her husband’s property. If the sepa-
rate property of a mother be insufficient for the above
purposes, then she, notwithstanding her possession of
, _ such property, is to take a share,
o v houbunds  Which, however, is not to be equal
wealth, where lgr'se[:arate to that of a som, but less than that,
property is insufficient. proportionate to her wants. |
16. Accordingly, where the estate forming the subject
of partition is large, the mother,
What share 2 (Dothers though destitute of separate pro-
itute of separate .
;l:zggrtyf ia to take out of pert‘y, is not to take an equal share,
:‘lf; g&ﬁni:?:;:}mwmm but such an inferior share as may -
be sufficient to meet her own wants.

Text of Vishnu.

(1), Separate property] Peculiar property of a woman (Stridbanak Yide

¢hap. ix. sec. i..of thie treatise,
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The condition imposed by the expression. 1f she be dower-
less” shews that the taking of a share by the motheris on
account of her necessity and not in right of inheritance, as
is the case with brothers.

17 By a mother taking not a fixed share but only so
much as she stands in need of, the

— :’,‘;”g‘igg“mfr‘:b“t‘::g word “ equal” used in the text, para.

- the share of a son even ]2, is not rendered useless ; for, the
where she needs it. word serves to debar her, where the
partible estate is small, from claiming more than the share

of a son, on the score of its being needed by her.

18. Although Vishnu declares (para. 7) that daughters
. too are entitled to allotments accord-
ﬁg‘;gg::f'}:ﬁ?;: ot ing to the shares of sons, still t must
:&:‘;‘i’:g:’“* on account he understood that this is not in
) right of inheritance, as in the case of
brothers, but sunply for the purpose of defraying the expenses
of their marriages.
The reasons are,—
1stly. Because they possess no right of inheritance in
respect of a property, which though
Reasons for the same. 1,0y have acquired an interest in it
by birth,(1) bas not become their independent property,
(notwithstanding the demise of the father) from its being
partible not among them, (but among the sons only).
2ndly. Because the adjective ¢ unmarried” is used in the
text of Vishnu, para. 7, before the word ¢ daughters.”

19. Rince it is stated that a daughter takes a share not
in right of inheritance but for the

&&’;ﬁig‘:ﬁﬁ?ﬁ;‘f purpose of nuptials, it follows that

equal tothat of ason, is up-  the above, text of Vishnu is appli-

Cas hd

gstatels small. cable to a case where the estate to be
divided is not considerable.

20, Hence, Devala :—*“To unmarried daughters, a nup-

(1). Vide chap. ix. sec. iii. para. 11 of this treatise.
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tial portion must be given out of the estate of the father,’
Text of Devala on the ¢ Nuptial portion” means fund re-

same subject,

Text of Ydjnavalkya de-
claring a quarter share to be
allowed to the sister from
the portion of every brother.

them as an allotment.”

quired for the expense of marriage.
21. Yajfavalkya, after premising
“are to be initiated,”(!) says, “ Sis-
ters with a fourth part of (a
brother’s) own share being given to

22. Whatever is the share of one son, one-fourth of such

Exposition of the above
text.

Passage from another
Swmruti it the same subject,
quoted.

shares is to be given to each sister,
and thus brothers are to get sisters
married.

23. In another Smruti, too, “Un-
married sisters take their one-fourth
share of the wealth from brothers.”

24. Each unmarried sister takes their, that is, during

Exposition of the above
passage.

The passages quoted in
paras. 21 and 23, applicable
10 a cagse where the estate
is large.

Text of Katyayana direct-
ing the allotment of one-
fourth share to unmarried
daughters and three shares
for the sons, where the es-
tate is not small.

to be equal.”@®)

partition after the father's decease,
wealth equivalent to one-fourth share
from brothers.

25. The above passages are ap-
plicable ‘to a case where the estate
is not inconsiderable.

26. Accordingly, Kétydyana :—
«TFor the unmarried daughters a
quarter is allowed and three parts
for the sons, but where the property
is small,® the portion is considered

.

Tuitiation in this instance signifies marriage : since the previous cere.

monies are not performed for females, but only for male children. -

(2). If the property be not sufficient to defray the nuptials of a fhughhr
with a fourth part of the amount receivable by a son, the property is said to
be small—Jim. Vah. chap. ii. sec. ii. para. 36, Note. _

(8). The portion is considered to be equal] The translation of this por!:ion
of the text in Jim. Vah. chap. iii.sec. ii. para. 35, runs thus :—*But the right
of the owner (to exercise discretion) is admitted.” In II Digest, page 297, the
version of the same portion appears thus:—¢* A daughter is considered as
having a right to a sufficient portion witkout determining the rate.”
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27. Here it must be understood that one part is to be
" Explanation of theabove given to eack of the wunmarried
text. daughters and three parts to eack of

the sons.

Construction fo. be ot 28. The meaning of the fourth
upon the fourth quarter of OT last portion(l) of the above text,
:%?‘;)%Vr‘:f::‘&h{::dﬁﬁ:f para. 26, is that where the estateis
:ﬁi;ﬂﬁiheﬁg ::l:::meﬁral small, the share of each sister is con-

sidered by Vishnu and others as
being equal to that of a son.

29. The principle of the passage “ Where the property is
small the portion is considered to be
” is by parity of reasoning,
applicable also to the case contem-
plated by the text, para. 7, “Mothers receive allotments
according to the shares of sons.”’

‘Where the estate is not . 30: I.Ience’ it is undemtooa by
small, the share is but one- implication that where the estate is
fourth. notsmall, the share is but one-fourth,

The same principle appli-
cablealso to a mother tak- equal,
ing an equal share,

31. The phrase “Three parts for sons” (occurring in

Brothers get three shares the text cited in para. 26). refers to
wfhere dthey z;)nd gstershare cases where brothers and sisters are
of equalnumber, But where .
Sistors are of loas number, Of equal number.(2) Where sisters
brothersgetsomethingmore.  g5rq of Joss number, the sons are to

have, not three parts, but something more.(3)

(1). This is the portion which contains the following sentence, “Where
the property is small, the portion is considered to be equal.” Vide para. 26.

(2). This is because if there be one brother and four sisters, nothing will
remain for the brother, if a quarter were to be given by him to each sister.
If there be a greater number of sisters, the allotment by a brother of a
quu:ber to each is impossible, Or, if there be one sister and many brothers,
the sister would get a greater allotment than a brother, if a quarter were to be
given to her by each of her brothers, and this is inconsistent with the texta of
1aw, which, under no circumstance, allow a sister more than the equal portion
of a brother.

(3). Supposing there are two sisters and four brothers and the family
estate is worth 1,600 Rupees, two hundred Rupees will be given to the two
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32. Menu: “To the maiden sisters, let their brothers
Toxt of Menu directiog give portions out of their own allot-
ot tf‘;o‘;g'*:;;‘i’:‘:ez;:;g‘; ments respectively : let each give a
atilotmente for maiden ss. fourth part of his own distinct share,
IS,
(1) and they who refuse to give it
shall be degraded.”()
33. From the words “own respectively” used in the
et of ) text, the meaning fairly deducible
o ,?;,,°,,{f;‘;‘;h§’g};‘;:§: is that whatever may be the shares
of maiden sisters is greater of the brothers, one-fourth of all such

than that of brothers,
shares is to be given by the brothers

to maiden sisters. This text, however, having reference
%o a case where the number of maiden sisters is greater, is
not at variance with the text of the ancient Smruti.(3)
34, It is not however necessary in this instance that
the brothers, out of their respective
beT:::giﬁ.eﬁge:‘;tﬁh :X.‘,‘,,‘,‘Z shares, should each give one-fourth
Bmruti. share to each of the sisters. How,
in sach a case, can this text be® considered as inconsistent
with the ancient one? The inconsistency is totally re-
moved by one-fourth share being allowed (as is inferrible
from the text of Menu) to all the daughters in common

and not to each of them separately.()

sisters at the rate of 100 Rupees each, being one-fourth of the portion (400
Rupees) of each of the four brothers in the estate, and the remaining 1,400
Rupees will be taken by the brothers at the rate of Rupees 350 each, which
is more than three-fourths of their respective portions.

(1). Let each give a fourth part of his own distinct share] This part of
the text is understood differently by Mitdkshara—chap. i. sec. vii. para. 9.

. (2). As to the different reading of this passage, see note to Jim. Vah. chap.
iii. sec. il. para. 36, and note to Mit. chap. i. sec. vii. para. 9.

(3). This I suppose is the Smruti, on the strength of which, the author
declares that where sisters are of less number, tho sons are to have not three
parta, but something more.

(4). Thus, where there are two brothers and four muiden sisters, and the
family estate is worth Rs. 1,600, one.fourth of the shares of these two brothers
in the estate, or in other words, 400 Ra, (which constitutes one-fourth portioi:
of the whole estate) will, under the text of Menu, cited in para. 32, be kiveli .
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Maiden daughters to di- 35. What was given, the maxd?,n
vide equally among them daughters are to divide and take in
what was allotted to thew.

equal shares among them.

386. The text of Vishnu: “The initiations of unmarried
Text of Vishna. daughters are to be defray”eq in pro-
To what case the above portion to his own wealth” is appli-

text is applicable. cable either to a case where no par-
tition of heritage takes place from there being an only son,
or to a case where brothers live in unien.

37. The use of the word “daughters” in the foregoing
¢ danghtore” text is also intended to include the
us'ﬂ“in':ﬁl;d above soxtjn- case of the unmarried soms of the
cludes also unmarried sons.  fyther.  Hence, Vyasa :—¢ Brothers
whose investiture and other ceremonies have not been per-
.. formed, are to be initiated in due
m’f‘;:fﬁgii;’m;‘;ﬂ:;‘:ﬁ time from the paternal wealth alone
be completed out of the by brothers, whose sggraments have
common funds. .
already been completed. Unmarri-
ed sisters are also to be initiated by their elder brothers
according to law.”
38. Brahaspati, too:—*“For younger brothers whose
Text of Brahaspationthe 10Vestiture and other ceremonies
subject. havg not been performed, their elder
brothers shall perform them out of the collected wealth of
the father.”

39. In this text, ¢ brothers” means brothers whose father
Explanation of certain 18 dead. “ Whose investiture and
terms in the above text.  other ceremonies have not been per-
formed.”] Add to these words the phrase * by the father.”

40. Therefore, Nareda :— For those whose initiatory

to the four maiden sisters, and the remaining three-fourths will be taken by
the two brothers. There is hence no inconsistency between this text and the
text of Kdtydyam, cited in para. 26, which, likewise, allows a fourth share to
unmarried daughters and three-fourths to sons.
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ceremonies (1) have not been regularly performed by the

Toxt of Nareda on the father; those ceremonies must be

same subject. completed by the brethren out of
the patrimony.”

41. Where, however, there may be no patrimony, the
same author adds: “If no wealth
Where there may be no

patrimony, the ceremonies of the father exists, the ceremonies

of uninitinted brothers of brethren(2) must, without fai], be
must be performed by those

initiated, out of their own defrayed by the brothers already
funds. Text of Nareda. initiated, contributing funds out of

their own portion.”

(1). Initiatory ceremonies] Samskara ; a succession of religious rites com-
‘mencing on the pregnancy of the mother and terminating with the investi-
+ture of the sacerdotal thread or with the return of the student to his family,
" and finally his marriage. These rites have been detailed in the following note
of Mr. Colebrooke, in his translation of the Digest on text 134, chap. iii. book
5: ¢ By these eight ceremonies I understand, 1st, Jhtakarma; a ceremony
ordained, cn the bigth of a male, before the section of the navel string, and
which consists in making him taste clarified butter out of a golden spoon,
2u0d, N4makarna; ceremony on giving a name, performed on the tenth day
after birth ; or on the eleventh, twelfth or even the hundredth and first day.
8rd, Nishkramana; carrying the child out of the house to see the moon, on the
third lunar day of the third light fortnight from his birth ; or to see the sun
in the third or fourth month. 4th, Annapragana ;feeding the child with rice,
in the sixth or eighth month, or when he has cut teeth. 5th, Chfiddkarana ;
the ceremony of tonsure, performed in the second or third year after birth.
6th, Upanayana ; investiture with the masks of the class, performed in the
eighth year from the conception of a Bréhmana ; but it may be anticipated in
the fifth, or be delayed to the sixteenth year. 7th, Savitri; ceremony of
investiture hallowed by the Gayatri, which must not be delayed for a Brdh-
mana, beyond the sixteenth year : it should be performed in the fourth day
after the first investiture. 8th, Samavarttana; ceremony on the return of the
student from his preceptor’s house. The whole number of ceremonies, called
¢¢ Samskara” as expiating the sinful taint contracted in the mother’s womb,
and as effecting regeneration, in other words, as perfecting the class of a twice-
born mav, are ten. To the eight ceremonies now enumerated, must be there-
fore added the ceremony which precedes conception (Garbhidhina) and mar.
riage, which is the last of these sacraments. Rituals contain other ceremonies,
two of which are mentioned in the text and in the preceding note, but these
are not essential,”

(2). Of brethren] This reading is objected to by Jim. Vah. who reads
Bhfatrbhih purva samskrtaih ‘‘by brothers already initiated"” instead of
Bhn:trnam purva samskrtaih ““ of brethren by those whoare already initiated”
—Jim, Vah, chap. iii. sec, ii. paras, 41 and 42, and Note.
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Construction to be put 42. The ceremonies c?ntemplated
wpon theterm “ceremonies” DY this text commence with Jatakar-
in the above text. ma(1) and end in Upanayana.(2?)

43. The word “ceremonies” takes here the above limited

Reasons for such a con- SSNSe as the text says ¢ Must with-

struction. out fail be defrayed,” and as marri- .

age, &c. are not ceremonies that must without fail be per-
formed ; the law permitting the life of a perpetual student
(Nystika Brahmachari).3)
44. In the case of daughters, however, the word “ cere-
Io what sense the term 1OODIEs” used in the text, para. 41,
o Seremones” must beun”  denotes marriage, there being no
daughters, Upanayana for them. (4 If there be

_no patrimony, the marriage must be performed by the

contribution of funds of their brother’s own estate, marriage
with females taking the place of ¢ Upanayana” with males,

and, as such, being indispensable.
45. At the time of partition, an unmarried daughter
takes also other property, such as
taﬁ: a‘;;)"i;ﬁi‘}nk‘iz’%:f; trinkets worn by herself and the
Ry boraelf and - the like. hke.. -Accordm.gly, Gankha, “ When
partition of heritage takes place, the
unmarried daughter takes the virgin trinkets, nuptial por-
tion, and Stridhana.”
46. 'When brothers divide the paternal estate, the un-
Exposition of the above Married daughters take the trin-
text, kets worn by themselves, the one-
fourth share and the like given for the purpose of marriage,
as well as the Stridhana given by the father, and the like.

(1). A ceremory ordained on the birth of a male, before the section of
the navel string, and which consists in making him taste clarified butter out
of a golden spoon. °

(2)- Investiture with marks of the class, performed in the eighth year
from the conception of a Brahmana—Dattaka Mimansa, sec. 4,para. 28—Note.

(3). Vide note to chap. v. para. 7, for an explanation of this term,

(4). The ceremonies previous to marriage are not performed for females
_but only for male children—Subodhini. Sce note to Mit, chap. i. sec. viii.
para. 9. .

g
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Text of Baudhdyana on 47. Ba.u‘dhﬁy ana, too: —“Danghtem
the same subject. shall take tke mother’s trinkets,
hereditary or otherwise.”

48. ¢ Hereditary”] Descended to the mother from the
line of her mother—* Or otherwise”]
Trinkets worn by the mother, gained
by any other means. These, the unmarried daughters
shall take(l) during partition of the mother’s property.

Explanation of the text.

SuMMARY (BY THE TRANSLATOR).

1. Where, at the time of the father’s decease, the mother
is pregnant, the partition of heritage by brothers should be
postponed until after the delivery.

II. A mother or stepmother is entitled not to a partition
of heritage in adjustment of a pre-existent right, but simply
tc take so much of the wealth as she stands in need of.

III. 'Where, therefore, a mother possesses sufficient
Stridhana, she can take no share out of her husband’s pro-
perty. Wkhere Stridhana is insufficient, she takes a share
(which, however, is not to be equal to that of a son but less
than that) proportionate to her wants.

IV. Where she is utterly destitute of Stridhana, she takes
an equal share with the son, provided the estate is small,
but if the estate be large, she takes such an inferior share
as may be sufficient to meet her own wants.

V. A mother is, under no circumstance, to claim more
than the share of a son.

VI. Unmarried daughters receive allotments. They
receive notin right of inheritance as in the case of sons,
but simply for the purpose of nuptials.

VII. Where thg estate is large, one-fourth of a 'brothbr 8
share is allowed to each of the maiden sisters and three-
fourths of the same to each of the brothers. But where
the estate is small, the maiden sister takes an equal share
with the brother.

(1). See chap. ix. sec. iii. para, 12 of this treatise,
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VIIL. The rule allowing one-fourth of a share to each of
the maiden sisters and three fourths to each of the brothers is
applicable only to a case where brothers and sisters are of
equal number. 'Where sisters are of less number, the shares
of sons are something more than three-fourths. When the
number of maiden sisters is greater, one-fourth of the whole
estate is allowed to all of them in common and not to each
of them separately, and they divide it in equal shares among
them.

IX. Where no partition of heritage takes place from
there being an only son or where brotbers live in union, the
initiations of unmarried sisters are to be defrayed out of the
paternal wealth in proportion to such wealth.

X. Likewise, the initiations of unmarried brothers also

are to be performed by their elder brothers out of the com-
" mon wealth of their father.

XI, If no wealth of the father exists, the ceremonies of
brothers (commencing with ¢ Jétakarma” and ending in
¢ Upanayana”) must, without fail, be defrayed by brothers
already initiated, contributing funds out of their own
acquisitions. Likewise, the marriage of sisters must also be
performed by their brothers out of their own estate, where
there is no patrimony.

XIL. At the time of partition, an unmarried daughter,
besides the portion given on account of her marriage, takes
also the trinkets worn by herself and the Stridhana given
to her by her father, and the like.

XIII. During partition of mother’s property, unmarried
daughters take trinkets worn by their mother as also those
descended to their mother from the line of her mother or
otherwise obtained by the mother.
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CHAPTERYV.

EXCLUSION FROM INHERITANCE.

1. Devala :—“ When the father is dead, an impotent*
Devala's enumerstion of m?.n, a leper, a madman, an idiot':, a
persons incompetent to in- blind man, an outcast, the offspring
of an outcast, and a Lingi (a perpe-
tual student, hermit, sectary, or heretic) are not compgtent
to share the heritage.” The meaning is, that the impotent
and others are not entitled to inheritance on the death of
the father.
2. Lingi] (1) aperpetual student (Brahmachari), hermit,
Exposition of the text of and the like ; also a sectary or here-
Devala. tic, such as “ Kshapanaka” or Pégu-
pata. The words “ when the fatheris dead” were used in
the text, para. 1, simply to indicate the period of partition.
It is not thereby to be supposed that the impotent and
others would be entitled to inheritanceif a partition were
to be made during the life-time of the father.
3. A’pastamba, in the following passage, declares they
Disqualified persons are 1© disqualified for inheritance even
to be excluded even when when partition during the life-time
partition takes place during °
life-time of the father. of the father is made. “ A living
father should distribute the heritage equally among sons,
excluding only such-as are impotent,

A f A’pastamba. i
passage of A’pastamba mad, degraded, and the like.”

* The impotent man is described as follows by Kdtyhyana :—¢ The man is
called impotent, whose urine froths not, whose feces sink in water, and whose
virile member is void of erection aud of seren.’’ See Jim. Vah. chap. v. para. 8,

(1). This term is understood by Jim. Vah, as signifying a person who

bas entered into a religious order of which he wears the symbol—Note to
Jim, Vah. chap. v, sec. xi.
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The particle ¢ Cha” (and the like) used in the text, denotes

Explanation of certain lepers, idiots, the blind, and so forth.
terms in the passage. Excluding] Divesting of inheritance.

4. Menu enumerates persons excluded from inheritance.

Menu's enumeration of . lmpotent persons and outcasts(l)
disqualified persons. are excluded from a share of the
heritage, and so are persons born blind and deaf as well as
madmen, idiots(2) and the dumb, and those who have lost
a sense (Nirindriyah).”

Have lost a sense] Deprived of
the power of smell or the like by
disease or other cause.(3)

5. , Nareda, too :—“ An enemy to his father, an outcast,

Nareda enumerates dis. 80 impotent person and one formally
qualified persons. expelled (Apapatrika) (4) take no
shares of the inheritance eventhough they be legitimate : much
less if they be sons of the wife by an appointed kinsman.”

6. “Formally expelled” means formally degraded ;

(Pext of Caukha and Lik. Cankha and Likhita having declared
hita excluding one formally * The heritable right of him who
degraded. has been formally degraded (Apa-
pétri) and his competence to offer oblations of food and
libations of water are extinet.”’(5)

Certain terms in the pas-
sage, explained.

(1). The doctrine of Hindu Law that outcasts are incapable of inherit-
ance, has no bearing upon the case of the members of new families which have
sprung from persons so degraded. See Tara Chand v. Reeb Ram. IIT M. H.
C. R. page 50.

(2). The mental incapacity which disqualifies & Hindu from inheritiug on
the ground of idiocy is not necessarily utter mental darkness. A person of
unsound mind, who has been 8o from birth, is in point of law an idiot. The
reason for disqualifying a Hindu idiot is his unfitness for the ordinary inter-
course of life, Terumagal Amwmal v. Ramasamy Iyengar and another.
I M. H. C.R. 214.

(3). Have lost a sense, Nirindriyah] Literally an organ—explained by some
a sense, as that of smelling or of sight, &c., but by others a limb, as the hand,
foot, and so forth. See note to Jim. Vah. chap. v. para. 7.

(4). Some read ‘* Avapataka” instead of ‘¢ Apaphtrika,” but both bear
the same interpretation. Vide note to Jim. Vah. chap. v. sec. 13.

(5). This passage is attributed to A’pastamba in the Viramitrodya. Under
Act XXI of 1850, however, loss of caste is no ground of exclusion,
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. “ Apapéhtri” is one who ha@®been
“ A%‘;’;:;ﬁ“-,’;ﬁ, theterm  expelled()) by kinsmen for heinous
offences.
7. Vasishtha, too :—*“Those who have assumed another
order are excluded.from participa-
Text of Vasishtha ex- . 55 ’
cluding from participation 10D Another order” means an
tﬁgﬁl;""ﬁ] e:“" assumed  orjer different from that of a house-
holder (Grihasta) or married man.
Hence it must not be said that incompetency to inherit
Explanation of the ex- attaches to that kind of Brahma-
pression ‘‘another order” chari also who is called (Upakur-
used in the text.
vana), a temporary(?) student. The
words “another order” simply refer to that ordeg the
entering into which incapacitates one for the order of
¢ householder.”(8)
8. Vishnu, also:—* The degraded, the impotent, those
Vishou's enumeration of that are afflicted with incurable
éi“q‘“"“ﬁed persons. disease, as well as such as have lost
an organ (of sense or action) are excluded from inheritance.”
9. By the adjective *incurable” being placed in the
Exposition of the above text before the term ¢ disease” alone,
text of Vishau. it would appear that persons afflicted
with impotence, loss of limb, &c., that are of a curable cha-

(1) Expelled] Deemed unworthy of intercourse. ln consequence of
offences or degradation from class, water is not drunk in company with him—
Chtdamani and Crikrishna.

Formally banished with the ceremony of kickiug down a jar of water as
described by Yajnavalkya—A chyuta.

Excluded on account of wickedness, by all his kinsmen, from the cblation
of food and libation of water—Mahegvara. Sse Note to Jim. Vah. chap. v.
para. 3.

(2). The students (Brahmachari) are of two descriptions, professed or per-
petual (Nyshtika), and temporary (Upakurvana). The perpetual student
abandons his father and the rest, making a vow of residing for life in his
preceptor’s family ; but a temporary student makes no such vow, but merely
attends his preceptor for the purpose of instruction, and is soon married.

(3). In the note to Mit. chap. ii. sec. x. para. 3, the expression “another
order” is declared to signify an order of devotion. The orders of devotion
are stated to be, first, that of the professed or perpetual student ; second, that
of the hermit; third, the last order, or that of the ascetic.
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racter, are also disqualified(!) for inheritance. Hence it must
be understood that such as appear at the time of division
to have been afflicted with impotence, &c. are excluded from
their shares, and that the exclusion is not confined to those
only that are naturally (thatis by birth) impotent or the
like.(2)

10. Kaétyayana :—* The inheritance is not fit to go(®) to

Kityfyana specifies the son of a woman married in irre- .
others disqualified for inhe-  gylar order, as also to the son of a
ritance. .

woman espoused by her kinsman

(Sagotra) and to an apostate from a religious order.”’(4)

11. The son of a woman married in irregular order] The

Exphnation of certain 500 0f & Wwoman married in violation
terms in the above text of of the rules of tribe or birth. The
Katydyana.

. son of a woman espoused by her
kinsman] One born of a woman married to her own (Sago-
tra) kinsman. “ An apostate from a religious order”’ is he
who gives up the fourth order once entered into by him.
“ The inheritance is not fit to go”’ means that these are not
worthy of inheritance.

12. Menu, also :—* The son of a woman not duly autho-
Menu declares a  Jaraja- 1126d to beget one as well as one
taka” and “ Kamaja” to be begotten on a woman (already hav-
unworthy of iuheritance. ing a son) by the brother of her

(1). This seems to be a harsh doctrine, but I believe thatif the defect be
removed by medicaments or other means (as penance and atonements) at a
period subsequent to partition, the right of participation takes effect. See
Mit. chap. ii. sec. x. para. 7.

(2). Balambhatta holds an impotent person to be disqualified for inherit-
ance, whether he be naturally so or by castration. Note to Mit. chap. ii.
sec. X, para. 1.

(8). The Ratpakara and Chintamani, read Nariktham téshu karhichit
“ the inheritance never goes to them,” instead of Nariktham téshu chérhati
4¢ the inheritance is not fit to go to them.” See notqgfo Jim. Vah.v chap. .
sec. 14.

(4). In Jim. Vah. chap. v. para. 14, this textis rendered thus :—** The
son of a woman married in irregular order, and begotten on her by a kinsman,
is unworthy of the inheritance; and so is an apostate from a religious order,”
and the version is conformable to Jim, Vah's interpretation,
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husband, both these are not entitled to inheritance. “They
are styled respectively ¢ Jarajataka” and ¢ Kamaja.”
18. “Jarajataka’ is the son begotten on a woman not
Explanation of the terms 4uly  authorized, by one who did
«Jarajataka” and “Ka- not legally marry her. “Kamaja’
e is the son begotten on a woman
{(having alrcady a son by her husband) by a brother of the
husband. These two are unworthy of inheritance.
14. The conclusion hence is that the son of an adulteress
Conclusion from the text a8 Well as one procreated in violation
of Menu. of the rules of appointment are
not entitled to the estate of the ¢“Kshétri” (owner of the
soil) or husband of the woman.
15. Brahaspati, too:—Though born of a woman of
Brahaspati excludes the equal class, a son destitute of virtue
vicious from inheritance. 5oy worthy of the paternal wealth.”
16. ¢ Destitute of virtue” means destitute of such quali-
Exposition of the above ties as would render him fit for acts
passage of Brahaspati. capable of ensuring to the father bene-
fits, temporal and spiritual.
17. The same author continues, “ A son redeems his
Continnation of the pas. iather from debts to superior and
sage of Brahaspati, inferior beings. Consequently there
is no use of one who acts otherwise. What can be done
with a cow which neither gives milk nor bears calves? For
what purpose was that son born who is neither learned, nor
virtuous ? A son who is devoid of science, courage and good
purposes, who is destitute of devotion and knowledge, (1) and
who is wanting in conduct, . e. who observes not immemo-
rial good customs, is similar to urine and excrements.
18.  “Debts to superior beings” means debts due to sages,
Exposition of the above 4€ities, and progenitors. « Debts to
passage of Brahaspati. inferior beings” means debt con-
tracted with a we;,lthy man. A son devoid of learning, &e.
though an Aurasa (the issue of the breast “ Uras”) is liable

(1). Some read generosity (dana) instead of knowledge (Vijnana). See
note to Jim. Vah. chap. v. para. 4,
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to beMiscarded in the same manner as urine and excrements
are, though produced from one’s own body. Such a son
therefore is declared equal to urine and excrements.
: 19. Menu, also :—“All the brothers
vic{-‘ﬁ;‘;‘;,;‘,‘:‘;n;’;‘;‘i‘;;‘;gef"" who are addicted to any vice lose
their title to the inheritance.”
) . “Any vice” means any forbidden
tef_;pilz"t‘;f;°;m‘fgef°"’“m acts. “Inheritance” means partible
estate;
20 All those that are above enumerated as incompetent
. to inherit are yet entitled to he
Those debarred from in- . .
heriting should be main. mMaintained. Accordingly, Y4jia-
::;illl]:;da: Passage of Yéjua-  valkya :—« An impotent person, an
outcast and bis issue, one lame, a
madman, an idiot, a blind man, and a person afflicted with an
incurable disease and others (similarly disqualified) must be
maintained,(1) excluding them, however, from participation.”
21. “ His issue”] The offspring of an outcast. “ And
Exposition of the above Obhers”] Other disqualified persons
passage. above enumerated. “Must be main-
tained”’] By those that take the inheritance ; Vishnu having
declared, ¢ They are to be maintained by those that take
the heritage.”
22. If 1t be asked how are they to be maintained, Menu
says, “ But it is fit that a wise man

hoaa?xff; a(,'.f, ]:[oe':,‘; :a;,t: should give all of them food and
tained. raiment,(2) without stint, to the best
of his power : for, he who gives it not shall be deemed an

outcast.” ¢ Without stint’’ means for life.-

(1). Seepara. 31 of this chapter for exceptions to this rule.

(2).. A wise man sbould give all of them food and raiment] In reference to
this part of the passage, the following note is to be found in Mit. chap, ii.
sec. X. para. 5: “Other authorities (as Devala and Baudh4yana) except the
outcast and his offspring. That exception not being here made, it is to be
inferred that one whose offence may be expiated and who is disposed to per-
form the enjoined penance, should be maintained; not one whose crime is
inexpiable—Balambhatta.” See paras. 26 and 27 of this chapter as to the
authorities of Devala and Baudhdyana, 9
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23. Kaétydyana :—*“Food and raiment without stint,(1)

Passage of Katyéyana on i.e. for life, are considered to be due
the same subject. to him by bis kinsmen. But on
failure of them, he may take the paternal wealth. The
kinsmen shall not be compelled to give the wealth received
by them not being his patrimony.”(2)

“His kinsmen” means the kinsmen of him who is ex-
cluded from inheritance.

24. The meaning is, that Menu and others consider that

Exposition of the above food and raiment are to be supplied
passage. to him who is extluded from inherit-
ance by those who take his father’s wealth. The meaning
of the last sentence (“‘the kmsmen &c.”’) of the text is, that
where kinsmen have not taken the estate of the father of one
who is excluded from inheritance, they are not to be com-
pelled by the king to pay him maintenance.

25. The rule hence settled is, that it is not necessary for

Kinsmen who have not Kinsmen who have not taken the
taken the patrimony of ove  patrimony of one excluded from
are not bound to maintain jpheritance to maintain such per-

son.

(1). Jimuta Vahana reads Grfsichha danamstram “ Food and raiment
only” instead of Gréisictihidanam atyantam “food and raiment for life.” See
Jim, Vah. chapter v. para. 16, and Note.

(2). Not being his patrimony] In reference to this portion of the passage,
the following note is to be found in Jim. Vah. chap. v. para. 16. “ The com-
mentators, Crikrishna and Achyuta, state another reading in the first instance ;
Svapitryam “[their] own patrimony,” instead of Apitryam * not [his] patri-
mony.” They notice, ‘however, this last reading, asone which may have
been intended by the author. It is that which the Smruti Chandrika, Ratna-
kara and other compilations exhibit. Crikrishna and Achyuta deduce ‘the
pame meaning in both ways of reading the text. But Mahec¢vara understood
the passage differently; ¢ The kinsmen shall not be compelled to give up to
him wesdth received by them being his own patrimony’: they shall not be
compelled to share it with him; but he must be maintained by them with
food and raiment. Chudamani, again, follows the other reading, but with a
different interpretation: ¢ The kinsmen shall not be compelled to give up his
father’s wealth, received by them, though not their patrimony.’ The reading
exhibited in this treatise is ** Apitryam™ and not * Svapitryam.”
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26. Although maintenance is thus generally provided

Outeast and his jssue are for all excluded from inheritance,
not entitled even to main- Devala makes an exception to the
tenance. Text of Devala.

rule. “For such men except those

degraded, let food and clothes be provided. The issue of an
outcast being also an outcast, is likewise excluded.”

27. Hence, Baudhiyana: ¢ Let the co-heirs support

Doxt °£h Baudbagana en. with food and apparel those who are
joining the s t of all 3 i
e iog_the p';fmrs, of fnf:apable‘ of buS}ness as well as
th:i el;:eption of theoutcast idiots, blind and impotent persons,
and Qs lssue. - those afflicted with disease and cala-
mity and others who are incompetent for the performance
of duties, excepting, however, the outcast and his issue.”

28. Those who are incapable of business] The dumb and

Exposition of the above the like. Others who are incompetent
text. for the performance of duties] Those
who are unfit for acts relating to religion or profession.

29. Vasishtha, by -indirect eipressions, shews that four

Passage of Vasishtha as classes of persons are not entitled to
:zb::‘:a:::, ef:(lludfﬁmf";z be maintained. “Those who have
entitled to be maintained.  assumed another order are excluded
from inheritance, as also those that are impotent, mad, or
degraded. The impotent and mad are, however, to be
maintained.”

30. This text indicates the exclusion of an outcast and

Exposition of the above of one who has assumed another
passage of Vasishtha. order from maintenance in virtue
of the maxim that « Of several things, if a quality be
aseribed to a few particularly, it is necessarily inferrible that
the .others are devoid of that quality.” As, without
entering into a religious order, there can be no apostasy
from religious order, it follows by saying that one who bas
assumed another order is not entitled to be maintained, that

an apostate from a religious order is also likewise excluded
from maintenance.
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3L, The conclusion hence is that maintenance is necessary
to be given to all excluded from
inheritance, with the exception of
the following four—I, an outcast: II, his issue : 111, one
who has assumed another order, 4. e. religious order : 1V,
an apostate from a religious order.
32. It might perhaps be doubted whether or not the
Sons of disqualified per- sons of those that are excluded from
:;’mg:g%tlf free from  inheritance, though themselves pos-
sessing no such disability as impo-
tence, &c., are still unworthy of inheriting their grand-
father’s estate on the ground that they are the offspring of
Text of Devala, disqualified persons. Devala, in order,
to clear the doubt, says: “Let the
sons of such as have sons take the shares of their parents,(1)
if themselves have no similar disability.”
33. Sons of such] Sons of those that are excluded from
Exposition of the above inheritance.?) Similar disability]
text. Impotence and the like barring title
to inheritance. Shares of their parents] Shares of their
parents in the wealth of their grandfather.
34. From its being generally mentioned in the foregoing
The son of an outcast passage “The sons of such,” it must
cxcluded from h}:";ﬁﬁ? not be supposed that the passage
father, authorizes the son of an outcast also
to inherit the wealth of his grandfather, He is clearly
excluded by the words “If themselves have no similar dis-
ability” in the passage; the male issue of an outcast being
also an outcast.
85. Vasisbtha, accordingly : “ One (not being a female)
Passage of Vasishtha on born to an outcast is declared to be
the subjec, an outcast. As for the female issue

Conclusion.

(1). The shares of their parents] Such shares as their fathers would have
had if capable of inheriting.

(2). A dumb man or the like may have either natural offspring or issue
raised up to him by bhis wife. But the impotent can oaly have issue so
raised —Crikrishna, note to Jim, Vah, chap. v, para, 19,
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of an outcast, sheis a ¢ Paragami,’ or one that enters (asdo
females in general) a different family by reason of marriage.”
36. Like the son of anoutcast, the son of one produced
"he son of & Pratiloma. PY & Woman called ¢ Pratiloma” (1)
ii:h:!ﬁt*:lgge'di!qmﬁﬁed for jg disqualified to inherit his grand-
father’s estate, there being in his
case disability fatal to inheritance. Accordingly, Vishnu :
Text of Vishnu, - “The legitimate sons of these are
sharers, but not the sons of a de-
graded man born immediately (Anantharam) () to the
commission of the act which caused his degradation, nor
these are produced by a woman called ‘Pratiloma’: their
sons do not participate even in the property left by the pater-
nal grandfather.” V
37. “Born immediately (Anantharam)” means born at
any time after the occurrence of the
act which was the cause of degrada-
tion. It is not necessary here that the birth should have
occurred immediately after the act as the term “ Anantha-
ram’ goes literally to signify. The sons so born are not
therefore entitled to inheritance. _
38. In like manner, incapacity to inherit the grand-
Specification of other father's estate attaches also to the
:ﬁ?&,ﬁﬁ?{ﬁg&gﬁ}ﬁﬁ:& sons of an apostate from a religious
estate. order as well as to such other sons
as are, by reason of defects, disqualified to inherit.
39. As to “Kshetraja” or son of the wife procreated by
Sons of impotent andthe g kinsman authorized to raise up

like, whether legitimate or

Kshetraja, areentitled to al- 15sue to the husband, Yéjfavalkya
},‘;};ﬁ%ﬁ:{?;ﬁ:gﬂ;’ says, “But their sons (the sons of

Exposition of the text.

(1). “ Pratiloma” means contrary to the regular course. A woman is termed
¢¢ Pratiloma,” who, being herself of a higher class, keeps connexion with one
of a lower clazs. A son produced by a woman higher than the begetter, with
respect to class, is called ¢ Pratilomaja.”

(2). *“ Anantharam” literally signifies * without intervening period.” This
may be either before or after the occurrence of an act, But in_the present
instance, it is used to denote ‘¢ after,”
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the impotent(l) and the like), whether legitimate or the
offspring of the wife by a kinsman (Kshetraja), are enti-
tled to allotments, if free from similar defects.”

40. This passage must be understood as applicable to

The sbovs text of Y&jon- Dwapara and other ages ; a son c.>f
valkya not applicable to the class of « Ksletraja” being prohi-
Kali age. bited in the Kali age.

41. As for disqualified legitimate sons, &c. of disquali-

Disqualified legitimate ﬁed. persons, that they ought to be
sons, &c. ought to bemain- maintained, has been shewn by this
tained. very author (Yéjhavalkya) in the
passage “ A blind man and a person afflicted with incura-
ble disease and others similarly disqualified must be main-
tained, excluding them, however, from participation, para.
20.” It is not therefore here repeated.

42, The following, however, is a passage of the same

Daughters of disqualified  2Uthor on a subject not already
persons must be supported poticed, ¢ Their daughters must be

until married. Wives of R R . .
disqualified persons must maintained likewise until they are

fqua S _ . 5 .
Jf”ﬁ?n%mieuﬂe?ﬁj::, provided with husbands. Their

valkya. childless wives conducting them-
selves aright must be supported ; but such as are unchaste
should be expelled ; and so indeed should those who are
perverse.” ’

43. Their daughters] Unmarried female children of those

Exposition of the above excluded from inheritance. Must
passage. ‘ be maintained] By the persons that
take tht wealth of the father of those excluded from inherit-
ance. In order to avoid the supposition that they are to be
maintained for life like those excluded from inheritance, it
has been said “ Until they are provided with husbands,”
that is, until they are disposed of in marriage. Their child-
less wives, that is, the legitimate wives of those excluded

(1). Animpotent man can only have that offspring which is termed the

issue of the wife. See Mit. chap. ii. sec. X. para. 11 ; see also note to para. 33,
chap. v. of this treatise.
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from inheritance, being destitute of male issue and behav-
ing always virtuously, are to be maintained by those
whe take the estate of the father of the disqualified persons
ic the same manner as the disqualified persons themselves
are maintained. Such wives, however, as are unchaste or
perverse towards the person maintaining them, are to be
turned out of the house. Unchaste wives who have been
expelled are not to be maintained,(!) but those that are per-
verse are to be maintained though they have been expelled.

44. Thus it has been explained
who are persons incompetent to
inherit.

End.

SUMMARY (BY THE TRANSLATOR).

I. The following persons are disqualified for inherit-
ance :—I, An impotent man: II, A leper: III, A mad-
man: IV, An idiot: V, An outcast: VI, The offspring of
an outcast : VII, A perpetual student: VIII, A hermit :
1X, An ascetic: X, A sectary or Leretic called *Kshapa-
naka,” “Pagupata’ or the like: XI, One who is blind by
birth : XII, One who is deaf by birth : XIII, A dumb man :
X1V, One who has Jost an organ, such as the power of smell
&c. by reason of disease or the like : XV, An enemy to his
father : XVI, One formally degraded : XVII, One afflicted
with incurable disease : X VIII, The son of a woman marri-
ed in irregular order : XIX, The son of a woman espoused
by her kinsiman (Sagotra) : XX, An apostate from a religious
order : XXI, The son of an adulteress : XXII, One procreat-
ed in violation of the rules of appointment : XXIII, A son
desfitute of virtue.

(1). Case No. 2 0f 1823, I Mad. Sel. Dec. 366, M. S. D. 1857, page 139,
S. A. No. 369 0f1862,1 M. H. C. R., page 372. In the Judgment of the
High Court in the latter case, they have ruled tbat “ A Hindu adulteress

living apart from her husband cannot recover maintenance from him 80_long
as the adultery is uncondoned,”
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II. One excluded from inheritance must be maintained
by those who take his father’s wealth.

ITI. One that does not take the patrimony of the exclud-
ed is not bound to maintain him.

IV. The following four classes of disqualified persons
are not entxt!ed even to maintenance,—I, An outcast : II,
His issue : I1I, One who has assumed a religious order, 7. e.
an ascetic : IV, An apostate from a religious order.

V. Sons of disqualified persons, with the exception of
the three classes below noticed, take the shares of their
parents if themselves have no similar defects—

1. - The son of an outeast.
1. The son produced by a woman of a higher
class than the begetter.
11 The son of an apostate from religious order.

These three classes of sons are disqualified for inheritance.

VI. The disqualified sons of disqualified persons (not fall-
ing within the exceptions above noticed) must be maintained.

VII. The daughters of diSqualified persons must be sup-
ported until married.

"VIII. Wives of disqualified persons must be maintained,
unless unchaste.

IX. Wives unchaste or perverse are to be turned out of
the house.

X. Unchaste wives who have been expelled are not to
be maintained, but those that are perverse are to be main-
tained though they have been expelled.
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CHAPTER VI.

ON PROFERTY LIABLE TO PARTITION.

1. Kétydyana: “ What belonged to the grandfather or
Kdtydyana specifies three to the father and anything else
kinds of property as (appertaining to the co-heirs having
divisible. .
been) acquired by themselves must
all be divided at a partition among héirs.”

2. Acquired by themselves] Acquired with the use of the
paternal or other common wealth ;
for, an acquisition without the useof
such wealth is indivisible,+

3. There are thus three kinds of property that are wholly

. divisible. But this is only where
bo Bt Bechiread ooy o there @uay be no debts contracted
the partible wealth,and the by the grandfather and the like.
residue divided. Where there exist such debts, the
whole property is not to be divided, but only so much of it
as remains after discharging the debts. (1)

4. The same author accordingly says, © After paying the

Passage of Katysyanaon 40Dts and also affectionate (2) gifts
the subject, (Priti Pradanam), let the residue be
divided.” :

¢ Affectionate gifts’’] Presents made through aﬁ’gction.

Exposition of the passage.

* To the paternal grandfather] Meaning any relation in general, Note to
Jim, Vah. chap. vi. sec. i, para. 1.

*+ See chapter vii. of this treatise.

(1). See chapter ii. sec, ii. para. 20 of this treatise ; and for exceptions to
the rule, see para. 24 of the same gection.

(2). Ithink these aregifts not of the nature of the ¢¢affectionate gift”
(Priti Dattam) referred toin chap, ii. sec. ii. para. 24 of this treatise, which,
it is declared therein, must be divided and must not be paid out of the patri-
mony. The difference between the two kindsof affectionate gifts is not, how-
ever, apparent,

10
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5. By saying that the residue is to be divided, it is in-
The above . ferrible that the passage contem-
passage is ap-

plicable where the estate is  plates a case where the estate is large,
large. Where the estate is not large, it has
already been shewn(!) in that part of this work which treats
of partition after the father’s decease, that debts are to be
divided in the same manner as effects.

6. In order to ascertain properly at the time of partition

How the extent of debts the extent of debts and also that of
and : t‘i’:g::g:;“ !i;:::é‘: to affectionate gifts promised, the same
KatySyana, .author (Kdtyhyana) says that they
must be examined by the heirs with the kinsmen. ¢ Debts
of tbis kind must be examined at a partition in company
with the kinsmen.”

7. The same author further states that discovery must be

Passage of the sme made of effects which are, in their
author as to how effects ad-  patyre such as can be concealed.
mitting of being concealed
are to be examined. “Thus Bhrign has declared that
household utensils, beasts of burthen, and milch cattle, orna-
ments and workmen, must be divided when discovered among
the heirs, and that if effects are suspected to be hidden, a
discovery must be made by the Koga mode of ordeal.”(2)

8. Workmen] Slaves and other menials. Suspected]

Exposition of the above Where there is suspicion that the
text. property has been concealed. The
meaning of the passage is that, in such a case, Bhrigu ordains
that mode of ordeal(3) which is called ¢ Koga.”

(1). See chap. ii. sec. ii. paras, 18 and 28 of this treatise.

(2). This mode of ordeal is said to be by touching the water in which a
principal idol bas been washed. Thereare, according to Y4jnavalkaya and
others, four kinds of ordeuls : Agni-divyam, by fire ; Jaladivyam, by water ;
Visha-divyan, by poison; Koga-divyam, by holy water ; and, accordibg to
Nareda and others, four (in addition); Tandula-dyvyam, by chewing dry
rice ; Tapatmasha-divyam, by taking gold from clarified butter, while hot ;
Phala-divyam, by the hot ploughshare ; Dharmaja-divyam, by taking omne
of two images representing justice and injustice from a covered pot— Ellia’
Lectures, part the third. See note to Vyavahara Mayukha, chap. iii. para. 2.

(8). Proof by ordeal cannot be resorted to in questions arising upou the
fact of partition. See chap. xvi, para. 17 of this treatise,
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9. Again, the same author says, ‘ Pratyaya (ordeal)

A further passage of 18 ordained where there is suspicion
Katysyana. of concealment of property.”

10. The term “Pratyaya’” is here used in a limited

Explanation of the term  “225% signifying the same kind of
**Pratyaya” used in the ordeal (Koga) as has been already
passage. noticed (paragraph 7).

11. Brahaspati, too, alludes to Koga alone as the mode

Passage of Brahaspati on  Of Ordeal to be observed. ¢ House-
the same subject, hold utensils, beasts of burthen and
milch cattle, ornaments and workmen must be divided when
discovered. Where effects are suspected to be hidden, a
discovery by Koga is ordained.”

12. The term Koga used in the above passage must not

Explanation of the term be said to refer to ordeals of all
“Koga” used in the passage. o149 (but only to that kind of ordeal
which is styled * Koca”).

13. In Kitydyana’s work on partition, it is said * Should
there be suspicion of want of faith
in the distribution of family assets,
instead of weighing a host of evidentiary ma.tters, let the
Koga ordeal alone be undergone.”(1)

14. As the term “ Koga” has here apparently a limited

Explanation of the term S€DSe (?) it must be understood that
‘' Koga” usedinthe passage. the term has been used in the same
sense in the text of the same author (K4tyfyana) quoted in
para. 7. It hence follows that the same sense attaches to the
term Koga used in the passage of Brahaspati above quoted,
para. 11.

Passage of Katydyana.

15. Thus property liable to parti-
End. tion has been explained.

(1). InV. M. chap. ijv. sec. vi. para. 3, this text is translated as follows:
¢ In sustaining the truth of doubts in partition among heirs, at all times,
(and) in settling a multitude of proofs (kriya), let them even undergo the
Koga ordeal.”

(2). The limited sense is inferrible from the word ¢ alyne” used inthe
passage.
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SUMMARY (BY THE TRANSLATOR).
I. The following three kinds of property are divisible—
1. Property belonging to the grandfather.
11. Property belonging to the father.
111.  Property acquired by the co-heirs themselves,
" with the use of paternal wealth.

II. Debts contracted by the grandfather and the like,
and also affectionate gifts are to be paid out of the estate
and the residue is to be divided.

IIL This is only where the estate is large, but where
the estate is small the debts and assets are both to be
divided.

.IV. Where effects are suspected to be hidden, a dis-
covery by the Koga mode of ordeal may be made. No
other mode of ordeal is to be resorted to.
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. CHAPTER VIL

ON PROPERTY NOT LIABLE TO PARTITION.

1. Vyasa :—“ Wealth gained by science, or earned by

Vyasa enumerates gains valour or received from affectionate
exempt from partition. kindred* belongs at the time of par-
_ tition to him (who acquired it) and shall not be claimed
by the co-heirs.”

2. By the words “gained by science,” it is not to be

How learning should have understood that wealth gained by
been ‘acquired in order to learning generally is impartible, but
vender the gains impartible. ) o learning should have been ac-
quired in the peculiar mode described by Katyéyana in the
passage, “ Wealth gained through science, which was ac-
quired from a stranger while receiving a forcign mainte-
hance, is termed “ Acquisition through learning.” (1)

3. The words “stranger” and *foreign,” us®@ in the

Explanation of certain above passage, refer to one not being
terms in the above passage g member of the uudivided family.
of Kétydyana. . . k

The word “ maintenance” implies

wealth in general required for subsistence.

* Received from affectionate kindred] The Samskrit term of which the
above is the translation is ¢ Saudayika.” Jimuta Vahang, in chap. vi. sec. i.
para. 11 of his treatise, expounds this term to be ‘¢ Wealth obtained through
favour or thelike from a father, uncle, or other kind relations.” As to Sauda-
yika forming the separate property of a woman, see chap. ix. sec. ii. paras. 3
to 12 of this treatise.

(1), The ordinary gaius of science are divisible when such science has been
imparted at the family expense and acquired while receiving a family main.
tendnce—Chalakonda Alasani vers. Chalakonda Gchallam and another.
II M. H. C. R. page 56 ; see also Lexmion Row Sadasew vers. Muliar Row
Bajee, 2 Knapp. P. C. R. 60, 63—Stokes.

Chudamani and Crikrishna, however, remark on the phrase *‘ with the
assistance of the patrimony” occurring in the text of Nareda, cited in para. 11
of this chapter, that it regards the employment of funds otherwise than for
food and raiment. See note to Jim, Vah, chap. vi, sec, i, para, 16,
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4. Wealth, the result of science acquired asabove stated,

Gainsofscience described 18 gained under different circum-
by Kdtybyana. stances. The wealth acquired assumes
also different forms according to the circumstances under
which the acquisition in each instance has been made.
That all such aéquisitions are indivisible, has been concisely
stated by Vyasa in the general words “wealth gained by
science.” Kétydyana, however, details them as follows :—

I.—« What is gained by proving superior learning(e) after
" a prize has been offered, must be considered as acquired
through science and is not included in partition among
co-heirs.

II.—What has been obtained from a pupil(® or by offi-
ciating as a priest(c) or for answering a question (d) or for
determining a point in dispute(®) or for the display of know-
ledge() or by (success in) disputation(¥) or for reciting the
Vedas with transcendent ability,(*) the Sages have declared
to be the gains of science and not subject to distribution.

III.—8Vhat is gained through skill by winning from
another a stake at play,(?) Brahaspati ordains as acquired
by science and not liable to partition,

IV.—What is obtained by the boast of learning,() what
is received from a pupil(®) or for the performance of a sacri-
fice,() Bhrigu calls the acquisition of science.

V.—The same rule(m) likewise prevails in regard to
artists(») and in regard to what has been gained in excess of
the prescribed hire. (°) m

VI. What has been gained from superiority in learning(s)
and what has been acquired in a sacrifice or from a pupil,
Sages have declared to be the acquisition of science.

VIL.—What is .otherwise acquired(¢) is the joint pro-

perty.”

(1). Inregard to what has been gained in excess of the prescribed hire]
This portion of the passage has been translated in Colebrooke's Jim. Vah.
chap. vi. sec. ii. para. 1 “for the excess above the price of the common goods,”
and in II Digest 444 (para, 4) ‘‘to increase of price from superior skill in
them.”
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5. (@By proving superior learning] By proving extra-

Exposition of the above ordinary merit in verbal debates and
passago of Katydyana. the like. (®)From a pupil] By afford-
ing instruction in Vedas. (<) By officiating as a priest] By
officiating at a sacrifice, &c. (d) For answering a question]
For replying to a question propounded in regard to the
mode of ceremony to be performed in expiation of a heinous
crime, &c. (¢) For determining a point in dispute] For
determining a point in issue, on hearing the allegations of
the complainant and the defence of the opponent. () For
the display of knowledge] For luminously exhibiting one’s
own knowledge so as to acquire priority in point of honour
&e. (9 By success in disputation] By getting the better
of another in an ostentatious and argumentative discussion.
(*) For reciting the Vedas with transcendent ability] For
completing the recitation of Vedas or parts of them within
appointed hours. () What is gained through skill by
winning from another a stake at play] Winning from
another a stake at play by the influence of mysterious
incantations, such as “ Aksha Hridya” and the like. G)What
is obtained by the boast of learning] By the boast of
high learning. (¥What is received from a pupil] As a mark
of veneration to the priest. (DFor the performance of a sacri-
fice] For watching the progress of a sacrifice, &c. (»)Artists]
(DThose who subsist by arts. (mThe same rule] The rule
relating to the indivisibility of the gains of learning. (o)In
regard to what has been gained in excess of the prescribed
hire] In regard to what has been acquired over and above
the stipulated salary in the teaching of Vedas, &e. What
has been gained from superiority in learning] From emi-
nence displayed in learning so as to secure the prize assign-
ed to an eminent person. (PWhat has been acquired in a
sacrifice or from a pupil] What has been gained as'a reward

(1). In the case of an artist, where he takes gold or the like belonging to
the joint stock and makes bracelets or similar things, the value which is thus
superadded by the skill of the artist to the price of the gold, &c. is an acqui-
sition made through acience —Note to Jim. Vah. chap. vi. sec. ii, para. 1.
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in a sacrifice or from a pupil. All these are to be considered
as property acquired by science exclusively. (2)What is
otherwise acquired, <. e. acquired otherwise than by science
or acquired with the use of the paternal common wealth is
the joint property of the undivided co-heirs and is as such
divigible. The remaining portions of the texts are too clear
to require explanation, '

6. Nareda, too, defines what is partible wealth gained

Gains of science, defined by learning, “If one parcener, be he
by Nareda. ever go ignorant,(l) shall maintain
the family of a brother studying science, he shall share the
wealth which that brother may gain by his learning.”(2)
This text is intended to shew that
wealth gained by science acquired
with the use of joint funds is divisible. Be he ever so
ignorant] Although he be unlearned.

7. Likewise, wealth acquired by means of any art or

Wealth acquired by in- Science, inculcated by the undivided
strictiongreseived rom e  father and the like is also divisible.
Text of Kétyyana, Katyhyana : “Brahaspati has ordain-
ed that wealth shall be partible if it was gained by learned
brothers who were instructed in the family by their father or
(by their paternal grandfather or uncles); and it is the same
if the wealth was acquired by valour.”

8. The meaning of this passage is that it has been or-

Exposition of the pas- 98ined by Brahaspati that the wealth
sage, of those instructed in their own un-
divided family by their uncles, and the like, or by their father
is divisible where it has been acquired by valour or by
learning so gained.

Exposition of the passage.

(1). Be he ever so ignorant] In lieu of this phrase, the words ¢ theugh
not told” have been used in the version of this passage in V., M. chap. iv.
sec. vii. para. 9. It is owing to a difference in the constructiou of the term
¢ Agruta” used in the text. Acruta means unlearned according to the Smruti
Chandrika, but Vyvahara Mayukha construes it as ¢‘ not promised.”

(2). Ifone parcener] If the support were afforded by two or by three
unlettered co-heirs, all these shall participate. See note to Jim. Vab. chap. vi,
sec. i, para. 15, ’
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9. Even in such acquisition by learning as is partible,
The acquirer hasa double  the acquirer is entitled to a greater
share if the patrimony have havin
A e Toxt of Vasish, DA€ Vasishtha having declared,
tha. «“ He among them who has made an
acquisition may take a double portion of it.”(1)
10. Gautama, however, pernits in some instances the
Even in gains of science ullotmel}t of shares (to. co-heirs) :at.
impartible, the acquirer the option of the acquirer, even in
may give a share to his o ege . .
learned co-heir. Text of such acquisitions by science as are in
Gautama. their nature impartible. ¢ A learn-
ed man shall give a share of hLis own acquired property to
* learned (co-heirs) at his option.”
Learned] Learned in science.
11. Nareda says that the acquirer who is not willing
need nof give this share. “ A learn-
An acquirer need mnot . .
give against his inclination ©d Man not disposed to give a share
to his learned eo-beir a  out of his own acquired wealth to a
share in his gains of science . . .
acquired yvithout theuse of learned (2) co-heir need not glve it,
the Jpotrimony. Text of ypless the wealth was acquired with
the assistance of the patrimony,®)
in wkich case it is divisible among them.”

(1). Ydjoavalkya, however, prdpounds an exception to this rule : ¢ But if
the common stock be improved, an equal division is ordained”’—Mit. chap. i.
sec. iv. para. 88. The improvement referred to is through agriculture, com-
merce, or similar means—Ibid, para. 31. But there is no rule of law which
precludes one member of an undivided family, though liviag together, from
entering into an agreemeunt with his co-parceners in respect of the expendi-
ture upon the family property and re-payment of self-acquired funds; and
such anagreement is rendered more reasonable and probable where portions
of the family property are occupied and enjoyed by each of the members
living separately.

See Muttusamy Goundan vers. Subramanya Goundan—I M. H. C. R. 309.

(2). Toalearned co-heir] This is said * to an unlearned co-heir” in Jim.
Vah. chap. vi. sec. i. para. 17; in II Digest, page 449, verse 351; and in
V. M. chap. iv. sec. vii. para, 10,

* (8). With the assistance of the patrimony] This regards the employment
of funds otherwise than for food and raiment ; for, wealth must be used for
such purposes even by a person remaining at home—Chudamani and Cri.
krisna; sce note to Jim, Vah. chap. vi. sec. i. para, 16.

11
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12. The wealth referred to in the first hemistich (or the

Exposition of the text.  former part) of the above text will -
be understood from what has been said in the second hemis-
tich (or the latter part) to be impartible wealth gained by
science (or, in other words, to be the gains of science
acquired without the use of the patrimony).

13. An unlearned co-heir cannot be allowed a share,
The gains of science shall although one may be disposed to give
not be shared with an un- : .
learned co-heir even though it to him. Kéty 6y ana, a'ccordmgly ’
the acquirer may be inclin- ¢« Wealth acquired by a learned heir

ziatlfado so. Text ol K&Y- 1l never be divided: among his
ignorant co-heirs ; but he may share it with such of the
parceners as are equal or superior to him in learning.”
14. By saying ¢ shall never be divided among the igno-
Exposition of the text.  rant co-heirs,” it is shewn that the
wealth shall not be divided with them even though one
may be disposed to do so.
15. The same author(Kéty4yana) defines wealth gained by
Gaias of valour, defined by valour. “When (a soldier) performs
the same author. a gallant action, despising danger,and
favour is shewn to him by his lord pleased with that action ;
whatever property is then received by him shall be considered
as gained by valour.” A gallant action means a brave feat.
16. The same author propounds another kird of impar-
Woalth taken under a tiole Wealth. «That which is taken
standard not subject to par- under a standard is declared not to
sition. be subject to partition.”
17. He also explains what is called wealth taken under
Wealth taken under o & Standard. What is seized (by a
standard, defined. soldier) in war, after risking his life
for his lord and routing the forces of the enemy, is named
spoil taken under a standard.”
18. Vyasa has included the above kiud of acquisition
Renson why Kébybyana in the gains of valour. .As bhowever,
should make a separate guch a kind of acquisition is of a

ntion of wealth taken . . .
ander a standard. distinguished character, Katydyana
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propounded it separately under the head of ¢ wealth taken
under a standard.”
19. In this instance, too, it must be understood that, to
» render the acquisition impartible, it
1ik(§i}1”i£§afﬁlé’féf i?tm:g: is necessary that it should have
Yvithout the use of the com-  been, like# wealth gained by learn-
ing, acquired without the use of the
undivided wealth of the father and the like. Vyasa, there-
fore, says that whatever is acquired with the use of such
wealth is partible by unequal portions. “The brethren
If acquired with the use Participate in that wealth which one
ggi"ﬁ’: :r‘;m;‘a‘;':im&l;’;» the  of .them gains by valour or the like,
equal portions. Text of using any common property, either
Vyasa. a weapon or a vehicle. To him
two shares should be given, but the rest should share alike.”
20. Common property] Property belonging in common
to undivided co-heirs. The word
“ brethren” used in the text applies
generally to all undivided co-heirs. “To him’ means to
the acquirer of property with the use of common funds.
By saying “ by valour or the like,” it implies that in certain
other instances also, such as in case of wealth received with
a maiden or wealth received on account of marriage, it is
divigible Wwhere the marriage(l) has been performed with the
use of joint funds. '
21. Kétydyana defines wealth received with a maiden
and wealth received on account of
Wealth received with a . « . .
maiden and wealth received Iarriage. “ What(2) is received when
fi':;;’:;f‘,}.‘;‘;':c:f°&;;‘;:§:f a damsel equal in class i1s given in
gift (before marriage), let a man con-
sider as wealth received with the maiden : it is deemed pure
(1). Mitdkshara holds that what is received at a marriage concluded in
the form termed ‘‘ Asura” or the like is divisible, for, at such a marriage
wealth is received from the bridegroom by the father or kinsmen of the

bride. See Mit. chap. i. sec. iv. para. 6, and Note.
(2). In the Digest, vol. ii. page 463, these passages are attributed to

Menu,

Exposition of the text.




84 ON PROPERTY NOT [cHAP. VIL

and promotes increase of prosperity. DBut let him know
that what he receives with his bride is wealth received on
account of marriage : all such wealth is cousidered as vindi-
cating the solemn rite.”

Certain terms in the above Received with the maiden] Re-
passage explaiued. ceived together with the damsel.

22, As for Stridbana, the same author states that all
kinds of Stridhana are impartible.(l)
) “ Whatever is presented at the time(
of nuptials to the bridegroom, belongs entirely to the bride
and shall not be shared by the kinsmen.(3 The gains of
valour and of science as also what is considered Stridhana ;
these are also not liable t8 partition by the co-heirs at the
time of division.”

23. Brahaspati, too, defines what is impartible. “ What

Brahaspati defines what 1S given by & paternal grandfather,
is impartible. by a father and also by a mother, the
gains of valour, the wealth received with a wife ; these belong
to himand are not to be taken, that is, claimed by co-heirs.”

24. As respects gift by a mother, Nareda declares : ““ The

Passage of Naredassress same law applies also to him to
pects gift by a mother. whom anything hes been given by
his mother through affection, for, as a father, so has a
Intorpretation of the pas- mother, power,” The giving under
- sage. this passage must be out of the
" mother's own peculiar property. ¢ The same law” means
the law stated in the case of gift by a father.

(1). See chap. ix. sec. ii. para. 26 of this treatise.

(2). This I think does not include the time when the bride is given in
gift by her father or the like to the bridegroom in the form usual at every
solemn donation, for, présents received at the time of this gift fall within the
‘head of ““ wealth received with a maiden” as defined in para. 21, and is par-
tible under para. 20, where the marriage is performed with the use of joint

funds. The rites connected with ‘Vevabam,” or marriage, strictly com-

mence after the damsel is given in gift and does not include the ceremonies
attending the donation.

(8). In Dayfigrama Sangraha, chap. ii, sec, ii. para. 5, this passage is attri-
buted to Vyasa.

Stridhana impartible.
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25. Gift by a friend is also indivisible. Accordingly,
. . Yéjtavalkya, “Whatever(!) else is
Gift by a friend is also . .
indivisible. Textof Y&jua- acquired by the co-parcener himself
valkya. without detriment to the father’s
estate, as a present from a friend(® or a gift at nuptials,
does not appertain to the co-heirs.”
26. Menu adds to this a present (Madhuparka)(3) made
Passage of Menu as to 23 & mavk of respect. ¢“So does any
Madhuparka. thing given by a frignd, received on
account of marriage(4) or presented as a mark of respect
(Madhuparka).” .
27. The principle contained in Y4jiiavalkya’s text, i.a
Menu's explanation of the 'Y hatevé® else issacquired by the
text of Yéjuavalkya. co-parcener himself without detri-
ment to the father’s estate” (para. 25) is explained by Menu
in his passage, “ What has been acquired by labour without
prejudice to the father’s estate.”
28. In both the above passages, the word ¢ father”
. signifies an undivided co-heir gene-
Exposition of the pas-
sages of Yéjuavalkya and Tally. “By labour” means by acts
Menu. requiring labour, such as agriculture,
&c.  “ Without prejudice,” means without detriment.
29. Vyasa,too: “Whatever a man gains byhis ownlabour
without the assistance of the father’s
,Ml,::s:ﬁ%?eg.v"m onthe estate shall not be given by him to
the co-heirs.”

(1). Mit. chap. i. sec. iv. para. 1.

(2). See Rewen Persad ». Mt. Radha Beeby, 4 Moore, I A. Ca. 162.

If any thing be given to one, expressly in consideration of his being the
son of a person named, all the sons of that person ape entitled to partake. See
note to Jim. Vah. chap. vi. sec. i. para. 51.

(3). Madhuparka is a prepared food of honey, liquid butter, and curds pre-
sented to a person to whom it is intended to show particular respect on his
-coming to a house, as to a guest, to a bridegroom at a marriage, to a Brahmin

‘at a sacrifice, and the like. See note to Jim. Vah. chap. vi. sec. i. para. 9
as to tH® interpretation of ¢ Madhuparka” by Medhétithe and Gévinda-réja.

(4). On account of marriage] Received from a father-in-law, on account
of becoming his son-in-law. Note to Jim. Vah. chap. vi. sec, i. para. 9.
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30. “Without the assistance,” means without deriving
assistance for the purpose of gain-
ing. The word “father” is used to
deuote an undivided co-heir generally.

31. On this subject, Prajapati says:—¢“ Wealth gained by
science, valour, or labour, a present
made as a mark of respect (Madhu-
parka), a present from a friend or a gift at nuptials to a
brother ; all these cannot be divided by the other brothers.”

By labour] By agriculture, &ec.

32. Likewise, where one, by his self-exertion, recovers a

Property recovered property belonging hereditarily to

Exposition of the passage.

Passage of Prajipati.

through self-exertion need TR : :
st be given to the co-heirs, th® family and which had been seiz-
Text of Yajnavalkya. ed by others, he shall not give it up

to the co-heirs, it being declared by Yé4jiiavalkya, “ Nor
shall he who recovers hereditary property which had been
taken away, give it up to the parceners.”

Property] . Property not being land.

33. Asforlanded property, Gankhasays, “Land (inherit-

Text of Cankha as to ©d) in regular succession but which
landed property, recovered. - had been formerly lost and which a
single heir shall recover, the rest may divide according to
their due allotments, having first given him a fourth part.”(1)

34. The meaning of this text is, whoever among the sons
and grandsons shall recover, by his
own exertions, lands descended in
regular succession, and which had been formerly lost, that
is, seized by others, one-fourth share of such property is to
be given to him, and the rest is to be divided by the other
brothers in company with the recoverer.

35. Some, however, think that this text of Gankba is

The opinion of some applicable to the case of land and
authors as to in what case

the text of Cankhais ap- every other kind of property reco-

plicable and in what case . . . .
that of Yajnavalkya. vered by one without permission

Exposition of the text,

(1). See chap. viii. paras. 27 and 28 as to the law where recov_ery is made
by the father.
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from the other co-heirs granted in the words “ Let what you
shall recover be taken by yourself,” and that the text of
Yiéjiiavalkya refers to land and every other kind of property
recovered with such permission.
Opinion of the author of 36. Of theseopinions(!) that which
the Smruti Chaudrika, is reasonable, may be adopted.(2)
37.  On the subject of recovering land or other property
. seized by others, Vyasa says, as fol-
the? fﬁi‘;"o?fhf “eo-hetr rt: lows, “ Where a co-heir undertakes,
covering common property. iy other g division has or has not
taken place, if he recovers common property, he is entitled
to a share.”(3)
38. The meaning of this(4) pflssage is, that the co-heir
Exposition of the passage W10 Tecovers partible property seiz-
of Vyasa. ed by others takes a double share of
such property.
39. Menu enumerates other things exempt from partition.
. ¢“Clothes, instruments (Patram), or-
Menw’s enumeration of
other things exempt from Daments, prepared food, water,
partition. women, sacrifices and pious acts,
(Ydga-kshéma), as well as the pasture ground (Pracharam),
are declared not liable to distribution.”
40. Clothes] Clothes worn by undivided members ;
- Katyayana having declared “Clothes
sagléng?iilt;:z_ of the P45 are those which are worn on the
body.”

(1). See paras, 32 to 34 for one opinion, and para. 35 for the other.

(2). Ithink that of these two opinions, that which may be found con®
formable to usage, must prevail. .

(3). The author of the Smruti Chandrika cites this very passage in chap,
xiii. where he, however, attributes it to Brahaspati and explains the meaning’
of it in a different manner, Vide chap. xiii. para. 26 of this treatise.

(4). Whether the rule contained in this passags of Vyasa is or is not to be
observed in supersession of the rules contained in the passages of Yéjuavalkya
and Cankha, quoted in paras, 32 and 33 respectively of this chapter, the
author of the Smruti Chandrika does not say,
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“ Instruments (Patram)(1)] Debts secured by written in-
struments ; the same author having used the expression
‘ Property founded on a (Patram) written instrument.’”

. Women] Female slaves.

‘Water] Water contained in a pond or well situated in
one’s own house. Ydga-kshéma(®)] This term (a conjunc-
tive compound, as it is resolvable into Yéga and} Kshéma)
has been explained by Laugékshi, as follows: ¢ The learned
have named a conservatory act Kshéma, and a sacrificial one
'Yéga. These are pronounced indivisible.”” Or the term Yoga-
kshéma may be said to denote that gain which the co-heirs
may derive from the king for the performance of Yéga-kshéma.

Prachara(®)] Ground designed for the grazing of cattle ;
Ké4tydyana baving distinctly stated, * Pasture ground for
kine.” Or the word “Prachara” may be considered to
denote “Angavam” (a proper partition in a building) or
the like used for entrance and exit.

“Declared not liable to distribution”] ¢ Declared,” it
must be added here, “ by some inconsiderate Smriti-karers
or commentators on law.”

41, Therefore Brahaspati(4) :—*“They by whom it is

P;mge of Brahaspatios 88%€rted that clothes and the like
to how clothes and the like are indivisible have not thought that
are to be divided.

clothes and crnaments would consti-

(1). Patram is construed by Jim. Vah. and Mit&kshara to be vehicles, such
as carriages, litters, horses, or the like—Jim. Vah. chap. vx sec. ii. para. 24;
Mit. chap. i. sec. iv. para. 18.

(2). The terms “ Yéga-kshéma Pracha.ra" are explained by Jim. Vah. to
be furniture for repose or for meals. In the Ratnakara, the same words are
explained as meaning family priests or spiritual counsellors, and the road
by which the cattle pass. Helayudha subdivides the term Yéga-kshéma, and
explains Yéga to be a boat or gimilar conveyance, and Kshéma a fort or other
place of safety—Jim. Vah. chap. vi. sec.ii. para, 24 ; Digest, vol. ii. page 470.

(8). Mitikshara explains Prachara to be the common way or road of
ingress and egress to and from the house, garden, or the like—Mit. chap. i.
sec. iv. para. 25. For Jim. Vah.’s interpretation of the word * Prachara,”
see the foregoing note.

(4). This passage is translated in a somewhat different manner in Digest,
vol. ii. page 472,
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tute collected wealth among opulent men. These must,
therefore, be divided by some mode deduced from reasoning ;
else they would be useless.”

42, If (for instance) there be but one cloth, the tearing
of this into pieces for the purpose of
division would lead to the destruc-
tion of the thing itself. A similar mode of partition would
tend to their destruction in the case of valuable securities.
‘Where there is a large quantity of prepared food to be
divided, there would occur wasteage of a great portion of such
part of it as should fall to the share of one who requires but
a little quantity to eat. As for a well and the like, a divi-
sion of them is impracticable. Thusit would seem that these
things are impartible. Still such a rational mode must be
adopted in the distribution of them as would obviate the
destruction of the things themselves. If, without doing so,
they be allowed to remain in common, it is clear that, where,
from motives of malice, obstruction is thrown by one in the
way of their enjoyment by the others, the things themselves
would be unemployed from no one being able to enjoy them.

43. The same author (Brahaspati) therefore points out

Brahaspati points out the the rational rrfode o'f distribution of
;‘;t;‘;:,‘:,‘,;‘:";‘:;iﬁ;’ﬁ;‘;‘}“"“ the above things in the following

passage: “By the sale of clothes
and ornaments; on the recovery of a written debt; by
compensating the dressed food with undressed grain, an
equitable partition is made. Water drawn from a single
pool or well shall be taken in due proportion.(1) Let a single
female slave be successively employed by co-heirs in their
respective houses, according to their several shares. If
numerous, the slaves shall be distributed in equal allotments,
The same law applies also to male(2) servants. The benefits

Exposition of the passage.

(1) In due proportion] This is translated in II Digest, page 472, ‘“by
turns,” but the phrase “ Tadanusaraina” used in the text does not seem to
me to bear out this version.

(2). Male servants] This is translated in II Digest, page 472, *‘ female
servants.”

12
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received from Yoga-kshéma shall be equally shared, and
the pasture-ground for cattle shall also be always used by the
co-heirs in proportion to their allotments.”

° On the recovery of a written debt] On collecting the sa;ne
ffom the debtor. In due proportion] In proportion to the
sbare of each.
44, Usfnas states : ““ Sacrificial gains, land, written docu-
: ments, prepared food, water, and
passag anas, o ae s .
,.;ﬂ‘:.d, o of Uskoas,  omen are indivisible among kins-
men even to the thousandth degree.”
This text is, however, to be overlooked, and the sacrificial
gains and land are to be divided in the rational manner
above indicated.

45. The conclusion is, that the gains derived from sacri-
fices are divisible as also land, the
division of which (land) is however
%0 be made with the assent of all the co-heirs; Prajapati
having declared, ¢ Whatever act is
done in respect of immoveable pro-
perty without the consent of the co-heirs, every such act is
to be considered as not done even where one of the co-heirs
does not consent to it.”

46. Again, the same author states: “Partition does not

Another passage of Pra- take place of house, lands, sacri-
japati. ficial gains, and also of what has
been given by a father or a mother throngh affection.”

47. The prohibition contained in the above passage

The above passags to be 28ainst division is however to be
rejected. overlooked, and houses and the like
are to be equitably divided in the manner afore-mention-

Pasesge of Kbtyéyans ©d- Accordingly, Kétyayana, by the
quoted in support of the passage, ¢ The visible house, land,
:ﬁfc?\?:vgf fh,a':ﬁ.‘éﬁ"ifﬁ’ié’lf and quadrupeds are to be divided,”

rohibits the division of : s
ounse, land, and the like. expressly permits the partition of
house, &ec.

Conclusion,

Passage of Prajapati.
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48. Likewise, the prohibition against the division of
. _ what has been given by a father
L o e through affection is also to be disre-

ki {\)‘:‘aﬂ“’gig‘i:i;i;'; of 2 garded in the case of immoveable

also rejected in the case of property ; it being declared by Vrd-
immoveable property, on . *
the authority of Vrddha dha Y4jiavalkya, “ By the affec-

Yéjnavalkza. tionate gift of the father, the clothes
and ornaments are gained, but immoveable property is not
gained even with the father’s indulgence.” '

49. Again, the same author states, No one is compe-

Another passage of Vrd. tent even to make a partition of the
dha Yéjnavalkya. inheritance descended from ancestors.
It is simply to be enjoyed; there can be no gift or sale cf

Explanation of cortain 1O same.” Inheritance descended
Serms in the passage. from ancestors] Land and the like
belonging hereditarily to the family.

Nec one] Not even the father or the like.

By the particle “Api” (even) being added im the Sanskrit
passages to the words “to make a partition,” it is shewn
that want of power applies also to a sale and the like.

50. The conclusion hence is that no partition, sale, or

Conclusion. gift is to be made of hereditary im-
moveable property, except with the assent of the co-heirs.(1)

SUMMARY (BY THE TRANSLATOR).
1. The gains of science are indivisible, if the learning had
been acquired from a stranger while receiving maintenance
from persons not being members of the undivided family.

(1). The High Court have, however, held in their Judgment in O. 8.
No. 179 of 1863 (I M.H.C.R. 471) that, according to the Hindu Law cur-
rent in Madras, the member of an undivided family may alien the share of
the family property consisting of even immoveables, to Which, if a partition
took place, he would be individually entitled. They have further held in
their Judgment in 8. A. No. 188 of 1865 (IL M.H.C.R. 416) that a sale by
a father is valid by Hindu Law to the extent of his own share of the undivid-
ed estate, and that there is no distinction according to the Madras school,
between a father and other co-parceners. As to the absolute power of a
co-heir over his portion of property immoveable after partition, see chap. xv.
paras. 2 and 3 of this treatise.
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II. If one parcener, be he ever so ignorant, shall main-
tain the family of a brother studying science, he shall share
the wealth which that brother may gain by his lparning.

III. Likewise, the gains of science shall be divisible, if
the acquirer had been instructed in his own undivided
family by his father, uncle, or the like.

IV. In a partition of the gains of science that are divi-
sible, as described in the foregoing two paragraphs, the
acquirer shall be entitled to a double share.

V. In the gains of science that are indivisible as defined
in para. 1 of this summary, the acquirer, if willing, may give
a share to his learned co-heir, but to an ignorant co-heir he
is not at liberty to give a share though he may be disposed
to do so.

VI. The gains of valour acquired with the use of common
property are divisible, but not those that are acquired with-
out the use of it.

VII. In the gains of valour that are divisible, as above
described, the acquirer will take two shares.

VIII. Wealth received with a maiden and wealth received
on account of marriage are divisible where the marriage is
performed with the use of joint funds.

IX. All kinds of Stridhana are impartible.

X. Gift by a father or paternal grandfather is indivisi-
ble,but where the gift is of immoveable property hereditarily
belonging to the family, it is divisible notwithstanding the-
gift. :

XI. @Gift by 2 mother out of her own peculiar property
is indivisible.

XII. Gift by a friend is also indivisible, provided the
present is acquired without detriment to the common funds.

XIII. Madhuparka, or present made as a mark of res-
pect, is likewise exempt from partition.

XIV. Gains of labour shall not be shared with co-parce-
ners, if acquired without the assistance of joint funds.

XV. In respect of property belonging hereditarily to the
family, which had been seized by others and which one, by
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his self-exertion, recovers, the law is conflicting. According
to some authors, the recoverer takes the whole property to
the exclusion of the other co-heirs if it be not land, but in
land, he is entitled only to a fourth portion in addition to
his own share of the residue. But according to certain
others, property recovered, whether land or otherwise, be-
comes the exclusive property of the recoverer, if the recove-
ry is made with the permission of the other co-heirs, but if
made without such permission, the recoverer is entitled only
to a fourth part in addition to his own share. There is a
third class of authors, who allow the recoverer a double
share in the landed property recovered.

XVI. Of clothes, ornaments, instruments, food water,
women, pasture-ground, common way or the like, the distri-
bution is to be made in a rational mode so as not to destroy
the things themselves or leave them unemployed.

XVII. No partition, sale, or gift of hereditary immove-

able property is to be made, except with the assent of
-co-heirs,
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CHAPTER VIII.

ALLOTMENT OF SHARES TO S8ONS, GRANDSONS, AND THE LIKE.

1. Yéjiiavalkya :—¢Among those
mﬁﬁiﬁﬂ’tﬁ?ﬁtﬁlﬁﬁ whose(l) fathers are deceased, the
father would bave had. allotment of shares is according to

the fathers.”

2. Among those whose fathers are deceased] Among

Exposition of Ydjnaval- brothers whose fathers have died:
kya's text. undivided.

The allotment of shares is according to the fathers] The
shares of property left by the father, grandfather, and great-
grandfather are to be adjusted through their(2) respective
fathers and not with reference to themselves.

3. If it be asked what distinction does a partition make

Text of Braha.lpaﬁ onthe if made through fathers, Brahaspati
subject. states : “ Their sons of unequal num-
ber are declared to take the shares of their respective fathers.”

4. The meaning is, where the sons of the deceased fathers
are of unequal number, that is, of
greater or less number, the sons of
each father take the share of their own father only. For
example : when one has a single son, another two, and a
third many ; the only son receives one share in right of his
father, the two sons take ome share appertaining to their
father, and similarly the many sons obtain one share due to
their father.

Exposition of the text.

(1). There is another reading of this passage: ‘‘Anéka-pitrkintm,” whose
fathers are different, inatead of ‘‘pramita pitrktndm,” whose fathers ar®
deceased—Mit. chap. i. sec. v. para. 1, Note.

(2). This term refers to the son, grandson, or great-grandson as the case
may be,
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5. Although, by the shares heing thus adjnsted through

The mode of adjustment fath’ers, there might occur mec;ua.l-
through fa.ther‘: ml:m ll))e ob- ity in the shares of sons by differ-
served, tho thereby in-
oqu:my v g"hgt ooour. o sho €0t fathers, yet such a mode of ad--
;Ettr:::f sons by diferent justment must be observed as being

expressly enjoined.

6. Where, among unseparated brothers having sons, one
) Shoul dabroth;r diehbe- d}x)es, a;:d his son has received no
ore partition, his¢ share ghar i
o o et sharo e from hxs. grandfather, and the
provided he has received grandfather dies, Kéty4yana says :

no fortune from his grand- . « .
father. Text of m,%;m_ “Should a brother (anuja) die before

partition, his share shall be allotted
to his son, provided he has received no fortune from his
grandfather ; a son’s son shall receive his father’s share
from his uncle or from his uncle’s son.”

¢ Fortune” means the wealth called heritage. The term

Explanation of certain “ anuja”(1) has been used in the text
terms in the passage. to denote a deceased brother in gene-
ral, whether he be a junior or senior brother.

Passage of the same author 7. Where there may, be several
a8 to how the share is tobe  80ns of a deceased brother, then too,
divided where there WaY the same author states “The same
brother. share shall be allotted equitably to
all the brothers.”(2)

Shall be allotted equitably to all the brothers] Shall be
divided in equal shares among all the sons, according to the
principle “ Equality is the rule where there is nothing laid
down to the contrary.”

Succession stops beyond 8. The same author further states

the wo of :E:m;i:?::im “ Ol‘.(lf that grandson be also dead),
let his son take the share; beyond

him succession stops.”
9. The meaning is, that the son of the grandson of the
Exposition of the text.  deceased propriefor takes, in default

(1). The term *‘anuja” in Sanskrit, means a younger brother.
(2). This is where the grandsons divide among them the shares of their
respective fathers in the grandfather’s property.
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of his father, the share of his father. Where there is no
such son too, (i. e. son of the grandson) but his sons are in
existence, they, as the descendants of the deceased proprie-
tor, do not take a share in the property of their great-great-
grandfather. The right of inheritance here ceases.

10. The obJector asks how does a great-gra.ndson at

Objector’s argument. least take a share in his great-grand-
father’s property ; the right by birth being ordained by law
only where the son or grandson inherits the property of his
father or grandfather.

11. This is true, but a great-grandson has been declared

Reply. entitled to his great-grandfather’s

property, just on the same principle on which ason and the
like have been declared entitled to their mother’s property.
This is simply because they survive(l) the deceased, and offer
funeral oblations to her. It has hence been properly declar-
ed “ Let his son (2 take the share.” (3)

(1). See chap. ix. sec. iii. para. 5.

(2). This is the son of the grandson of the deceased.

(3). The High Court, in their Judgment in Special Appeal No. 320 of
1864, remark that, in the provinces of Madras, the right to property and of
consequence to partition does not accrue by descent but only by birth ; and
that, therefore, clause 13, sec. i. of the Limitation Act which refers to cases of
right accruing by descent is inapplicable to the provinces of Madras. The

f[irdu Law, however, as expounded by the Smruti Chandrika, seems to be a8
ollows :

I.—The right by birth is ordained by the law only where a son or grandson
inherits the property of his father or grandfather—chap. viii. paras, 10 and 11.

IL—A daughter possesses an interest by birth in her father’s property—
chap. iv. para. 18, and chap. ix. sec. iii. para. 11.

III.—A wife, by reason of her marriage, possesses an ownership (though not
of anindependent character) in her husband’s property—chap. ix.sec.ii. para.14.

IV.—With the exception of the three instances above noted, the right of
succession to the property of a Hindu male, accrues, in the case of all other
heirs, such as great-grandson and the like only by descent—chap. viii. para.
11, and chap. ix. sec. iii. para. 5.

V.—Inregard, however, to inheriting the property of a Hindu female, the
right in the case of all heirs, including her own offspring, accrues without
ex;egtion by descent—chapter ix. sec. ii. paras. 15 and 26, and sec. iii. paras. 4
an

It is therefore a questien whether, where a suit is brought to enforce a nght
to partition in the instances referred to in IV and V, clause 18, sectioni. of
the Limitation Act does not apply to the provinces of Madras. See also note to
chapter i, para. 23 of this treatise.
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12. It must hence be understood that whoever, by rea-
son of the deceased proprietor being
related to him as father, grandfather,
or great-grandfather, offers funeral oblations to him, be¢omes
entitled to participate in his (deceased’s) property notwith-

standing that the deceased has got other sons, grandsons,
and the like.(})

Conclusion,

B o 13. Hence, Devala :—* Sages de-
prf;;?t‘;'&“co?ﬁrg::;t:}fﬁ clare partition of inheritable proper-
;}!e gifts of funeral cakes. ty to be co-ordinate with the gifts of
assage of Devala,
funeral cakes.”
14. The meaning is, that Menu and other sages contem-
Exposition of the passage.  plate the partition of inheritance as
well as the presentation of funeral oblations to extend to
the fourth(®) in descent. :
15. Accordingly, the same author :—* Partition among’
Ancther passage of the Parceners laving undivided wealth
sawme author. [Avibhakta Vibakhtanam], and be-
ing members of the same family, and who have long lived
together, shall extend to the fourth in descent. This is a
settled rule. So far, [4. ¢. asfar as thefourth in descent],
kinsmen are sapindas, i. e. connected by funeral oblations.
Beyond thiy, a difference occursin the offer of funeral cakes.”
16. Avibhakta Vibakhtanam} Among persons having
undivided wealth.3) Members of the
same family] Belonging to the same
family but sprung from different branches. Who have long
lved together] Who have resided together for a considerable
period. Partition shall extend to the fourth in descent]
Partition shall be allowed as far as the great-grandson df the
deceased owner. Thus stands the rule of partition of heri-
tage among parceners sprung from different branches of the
same family.

Exposition of the paseage.

(1). Under this rule, a grandson whose father is dead, and a great-grand-
son whose father and grandfather are dead at the time the property fallsiv,
inherit at ouce with any existing son.

(2). This is inclusive of the deceased.

(8). The author of thée Smruti Chandrika construes the terza ‘‘ Vibhakta™
jnto wealth, But the term is explained otherwise in I[ Digest, |/ age12342. o
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17. Ifit be asked how, in the case of one whose father
is alive, he obtains partition of his
isgfv‘;“ ;&,’;&;hﬁ’;: ;:::3" [deceased] grandfather’s property
tf::llll::'s property ﬁ.?;;l;al::. with his father, Kétydyana says:
' ¢ Grandfather’s property vests
equally in both the son and father” Vyasa, too:—*“A
father and his sons are entitled to
share equally the house and land
descended from ancestors.” Brabaspati, also:—‘ Of pro-
perty acquired by the grandfather,
whether moveable or immoveable,
equal shares are-ordained for both the father and the son.”
18. Yéjiavalkya, on the same subject :—* The owner-
Text of Yéjuavalksaon Ship of a father and son is the same
the same subject. in land which was acquired by the
grandfather or in a corrody [Nibandha] orin a chattel
[Dravyam] which belonged to him.”
A corrody [Nibandha] (1) signifies a permanent allowance
Explanation of certain received from saleable articles, in:
terms in the passage. virtue of an -agreement or promise.
The expression ** The ownership of a father and sonis the
same”” used in the above passage of Yéjfiavalkya, must be
understood to mean that a father and son shall have equal
shares. Otherwise, the import of the passage cannot agree
with the texts previously quoted, namely, those of Kéty4-
yana, Vyasa, and Brahaspati.

Text of Vyasa,

Text of Brahaspati.

(1). The term corrody is construed, as follows, in. the following works :—

I.—What is fixed by a promise in this form “I will give that in every
month of Kartiky”—Jim. Vah. chap. ii, para. 13,

II. —Anything which has been- promised, deliverable annually or monthly,
or at any other fixed periods—Crikrishna.

III.—A fixed amount granted by the king or other authority receivable
from a mine or similar fund—Kaj]pataru. .

IV.—So many leaves receivable from- a plantation of betel, pepper, or so-
many nuts from an orchard of areca—Mit. chap, i. sec. vi. para. 4.

V.—A fixed pension receivable out of mines or the like and settled on him:
and his heirs by the king or other benefactor—II Digest, page 258.

VI.—A grant of property, an assignment of cattle or money for support, a
corrody. Figed property, not moveable or fluctuating—Wilson’s Dictionary.
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19. The conclusion hence is that, even where a partition
Conlusion takes place during life-time of the
Unequal partition ofan. 13ther, an unequal - partition could
'g?tl;:ldgfowty could never never be resorted to in the case of
; the wealth of the grandfather or the
like ; but, with regard to self-acquired property, that is, pro-
perty acquired by the father, it has been pointed out in the
-chapter(l) treating of partition during life-time of the
father, that unequal partition prevailed in some instances
in former ages.

20. Bome give the expression *The ownership of father
m%e;:gnierign :: th: gl;nd- and son is the same” used in the
place oven at thewill of the abOVe passage of Yéjiavalkya, the
graudson only, full force which the terms convey,
and hold that a partition of the grandfather’s property
takes place even at the will of the grandson alone, and

An undivided father can- that a father is not, of his own au-
:‘;‘,:;‘,if;’;‘,‘;,;‘;;‘*;‘;{hi‘:; thority, competent,(3)to make a gift
the concurrence of hissons.  or the like of hereditary property ;
the grandson [of the deceased], in the case of such property,
‘possessing an equal ownership with the father.(4) Such a
-construction is acceptable, it being pertinent, and Vishnu,
too, declaring “ In the case of grandfather’s property, the

-ownership of a father and son is equal.”
21. It would seem from the above construction that in

€1). Seechap, ii. sec. i. para. 8 of this treatise and Note.

(2). A grandson may, by Hindu law, irrespective of all circumstances,
'maintain a suit against his grandfather for compulsory division of ancestral
family property. .

Nagalinga Mudali », Subramoneya Mudali and others—I M.H.C.R. 77.

(8). A sale by a father is valid by Hindu law to the extent of his own
share of the undivided estate.

Palani Velappa Kaundan vers. Nannaru Nailgen and another—1I M.H.C.R.
416.

(4). According to the Bengal law, sons cannot enforce against their
father partition of even the ancestral property. The act depends on the
father’s pleasure [J. V. i. 88, ii. 20]. A father, besides, may alienate a small
portion of the ancestral immoveable property at his pleasure—[J, V, ii, 24].



160 ALLOTMENT OF SHARES T0 . [CHAP, V.

the case of the father’s property, the ownership of the father

The ownership of the and son is unequal, [equality of
e faunoduem  ownership having been specifically
ggrttyhgudp:g;::t;n Soapect ordained in the case of the grand-
grandfather, father’s property alone]. But this
gives rise to the question, how could there exist such an
inequality while one possesses a right
by birth in both his grandfather’sand
father’s property ? The reply, hewever, is that, in the case
of the grandfather’s property, the ownership [Svamiem}(})and
also independent power [Svatantriem] (1) are both equak® in
the father and son., Whereas, in the c¢ase of the father’s
property, while he is alive and free from defect, he [father]
alone possesses independent power [Svatantriem]@®) and not

the son. Hence alone arose the stated difference.(4)

Reasons for the same.

22. Katyayana, however, says: ¢ A son has no owner-
ship [Svamiem] over the self-
acquisition of the father.”

But this passage must be understSod to indicate simply

How the passage is to be the incompetence of the son to en-
construed. force at his own will a partition of
such property during the life-time of the father. It cannot
be taken in its literal sense.(5) There is thus no contradiction.

Passage of Kitydyana.

(1). Vide chap. i. of this treatise for an explanation of the terms “ Sva-
miem” and ‘‘ Svatantriem.”

(2). The father is not hence entitled to a double share of the ancestral
property, when dividing it with hissons. See note to chap. ji. sec. i. para. 26
of phis treatise.

(3). Vide chap. i. paras. 18 and 19 of this treatise.

(4). The difference is this: in one case, that is, in the case of the father's
property, the ownership of the father and son is subject to inequality in point
of independence ; but in the other case, that is, in the case of the grandfather’s
property, it is not so. The father and son possees both an equal independent
right.

(5). It cannot be taken in its literal sense, for, if the passage were to be
construed literally, it would amount to asserting that a son has no ownership
over his father’s property during the life-time of the latter, "but this is
opposed to the settled law which vests in sons a right by birth.
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#23. Vyasa, on this subject, is explicit in hLis terms:

Sons caunot claim parti- © Sons canmot claim a partition of
tion of the father's wealth wealth acquired by their father
against his will, . A 1y

against their father’s will.”
24. Brahaspati says :—¢ Over property descending from
. . a grandfather but seized by strangers,
P f Brehaspati.

S ot B _”Pa which the father recovers by his own
power, and over what the father has gained by science,
. valour, or the like, ownership [Sva-
How the term ‘¢ Svami. . . . .

em” used in the passage is Miem ] is declared to beinthe father.

o be constraed. Here too, the term ownership”
[Svamiem] must Be understood, from the context of the
passage, to mean independent power [Svatantriem].

25. 'The same author also defines independent(!) power :

Independent power de- — He may give the wealth away at
fined. his pleasure or enjoy it himself
[Bhogdm(?) Kuréyat], but after his extinction, his sons are
pronounced entitled to equal shares.”

26. The purport oféhe above passage is that the father,

A father possesses inde- even without his son’s permission
pendent power over his self- °

acquired property during and on the strength of his own in-
his life-time. dependence, is competent to make a
gift or the like of his self-acquired property, or make an
unequal®3) partition of it in the manner and in the instances
described in the chapter treating of partition during life-time
of the father.

27. Kityayana points out, by the following passage, that
. Sonscannot compel their Sons cannot compel their father to
:fﬁt.hi’;f:‘.’ac'fl'ﬁi'ffd"}fr"o;'jﬁg'; divide with them such hereditary

and also property ancestral  property as [by reason of its being

(1). See chap. i. paras. 21 and 22 of this treatise.

(2). There is another reading of this pass#ge ‘‘Bhagdm Kuréyat.” He may
make a partition of it, instead of ‘‘Bhogdm Kyréyat,” he may enjoy it
himself. Opposed to Loth thesé readings, is the version of this passage in
1I Digest, page 256, in which it is said “ He may withhold it from partition.”

(3), This, however, prevailed in former ages. See the concluding part of

para. 19 of this chapter.
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that had been seized by recovered] ranks as self-acquired’as

others, but recovered by .
the father through his self. 'Well as the self-acquired property of

exertion. Text of Kdtya- the father.(1)
yana. b

“ Whatever property seized by strangers, a father recovers
by his own exertions; whatever a father himself acquires, he
nced not give any such property in partition to his sons.”(®

28. The meaning is, that which belongs hereditarily to

. the family but had been seized by
Fxposition of the text. 4 i gers and recovered by the father
through his self-exertion alone,(3) and that which was ac-
quired by the father himself through scgence, valour, or the
like, these the father need not give to his sons in partition,

SuMMARY (BY THE TRANSLATOR).

I. Son’s sons and son’s grandsons, whose fathers and
grandfathers have died undivided, inherit not per capita
(equally), but, per stirpes ; that is, according to the share of
the person threugh whom they derfe the inheritance.

II. This rule prevails even where.the number of sons or
grandsons by each father or grandfather [deceased] may
be unequal.

III. A great grandson inherits, not in right of birth,
but simply because he survives the deceased, and offers
funeral oblations to him.

IV. The right of sons of deceased sons and of sons of
deceased grandsons to inherit prevails even where the
deceased has got other sons and grandsons surviving him.

(1). 'This rule, of course, is subject to the exceptions noticed in chap. i
of this treatise, under which sons acquire independent power during life-time of
the father, in certain instances of disqualification on the part of the latter, and
make a partition of the family property at their own instance, irrespective of
the will of the father.

(2). See chap. vii. piras. 32 to 38 of. this treatise as to the rules of
partition where a co-heir [not being father] recovers hereditary property.

(8). Through his self-exertion alone] The use of this expression gives
room to infer that where the recovery is made with the assxstauce of the joint
funds, the property recovered is divisible,
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V. Beyond the great-grandson of the deceased, the inhe-
ritance does not descend.

VI. In the case of the grandfather’s property, owner-
ship [Svamiem] and independent power [Svatantriem] are
both equal in the father and the son. Whereas, in the case
of the father’s property, ownership alone is equal in the
father and the son, and independent power rests entirely
with the father while he is alive and free from defect.

VII. Hence, even where a partition tukes place during
life-time of the father, an unequal partition could never be
resorted to in the ease of the wealth of the grandfather,

VIII. A partition of the grandfather’s property takes
place even at the will of the grandson alone.

IX. A father is not, of his own authority and without
the concurrence of his sons, competent to make a gift or the
like of ancestral property. .

X. A father, without his son’s permission, and on the
strength of his own independence, is competent to make a
gift or the like of his selfacquired property.

XI. Sons cannot compel their father to divide with them
his self-acquired property, and also property which, though
belonging heretitarily to the family, bad been seized by
strangers and recovered by the father through his self-
exertion.
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CHAPTER IX

STRIDHANA, OB WOMAN'S PROPERTY.
SECTION 1.

OF THE DIFFERENT DESCRIPTIONS OF STRIDHANA.

1. Menuy, in the first place, describes the different kinds

Menu enumerates six Of Stridhana, “ What was given
worts of Stridhana. before the nuptial fire [Adhydgni],
what was presented in the bridal procession [Adbyé-
véhanika], what was given through affection, and what has
been received by her from her brother, mother, or father,
are denominated the sixfold property of a woman.”(1)

2. Kétydyana here details the meaning of the first

Kétyfyana defines these hemistich_ of the above passage.
several sorts. “ What is given to a woman at tle
time of her marriage near the nuptial fire is celebrated by
the wise as woman’s property bestowed before the nuptial
fire [Adhyagii]. That gain which a woman receives while she
is conducted from her father’s(2) house[to her husband’s d well-
ing] is instanced as the property of a woman, nnder the name
of gift presented in the bridal procession [Adbyév&hanika].
‘What has been given to Ler through affection by her mother-
in-law or by her father-in-law orhas been given to her at

the time of making an obeisance at the feet(® is denominated
an affectionate present.”’(4)

(1). As to the different readings of this passage, vide nute to Jim.Vab. chap.-
iv. sec. i. para. 4, and note to Mit. chap. ii. sec. xi. para. 4.

(2. Another reading of this text as countenanced by the Ratnakars aud:
Chintamani is paitrkat ¢ from the parental [abode{;insbud of pitur grhat
* from the father’s house”—vide note to Jim. Vah. chap: iv. sec. i. para. 6.

(3). At the time of making an obeisance at the feet}: In the translation'
of Mitdkshara, the phrase * as atokeu of respect” bas been used in lieu of
these words—Mit. chap, ii. sec. xi. para. 5.

(4). Denominated an affectionate present] This reading is followed im
Viramitrodya, &c. But the Ratnakara, Chintamani, and Vivada Chuandra,
read “‘ an acquisition through loveliness,” L#vanydrjitam, instead of Priti-
dattam, * an affectionate present,” o
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‘What has been received by her from her Lrother, mother,

or father]. Add to these words « occasionally on account of
subsistence.”

3. The term “sixfold” has been used in the above text

of Menu to avoid the supposition

 Menu's enumeration of that what has been enumerated in
six morts is not to be taken o g

a8 a restriction of a greater the second hemistich ‘of the passage

pomber but os & denial of p0 1o only sorts of Stridhana.(1)

It is not to be taken as a restriction

of a greater number [but as a denial of a less]. Therefore,

Yéjiavalkya, in the passage « What

of’s{gﬁmﬂ:? widesoription o5 given to & woman by the father,

the mother, the husband, ora brother,

or received by her at the nuptial fire, or presented to her on

her husband’s marriage to another wife [A’dhivedanika],

as also any other [separate acquisition], is denominated a

woman’s property,”(2) has made use of the suppletory term
Adya, “any other [separate acquisition”].

4. Vishnu describes more than six kinds of Stridhana.

“ What has been given to a woman

. oi“id:‘"‘:n:‘m;ﬁtxd“ﬁ°{f; by her father, her mother, her son,

Vishnu, her brother, what bas been received

by her before the nuptial fire, what has been presented to
her on her husband’s espousal of another wife (A’dhiveda-

(1). The second hemistich of the passage of Menu (cited in para. 1) com-
mences with ¢ what has been received by her from her lzrother, moiiher, or
father,” &¢, and contains an enumeration of ouly three k.mds of Str'xdhana.
To avoid the supposition that these three are the only kinds of ) S.tndhana,
and to show that the three kinds described in the first hemmfxch class
also as Stridhana, the term ¢ sixfold” has been used at the conclusion of the

passage. ' ' .
(2). Asalso any other separate acquisition] In Jimuta Vahana's quotation
of the text (chap. iv. sec.i. para. 13) the conjunctive and pleonastic particles
cheiva [cha-eva] are here substituted for the suppletoq term ‘A.d.ya. Thztt
reading is censured by Balambhatta, See note to Mit. chap. ii. sec. xi.
para. 1.
14
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nika),(1) what has been given to her by kindred, as well as
her perquisite (Gulka),) and a gift subsequent (Anvédhe-
yika), all these constitute a woman’s separate property. - *
A’dhivedanika] What is given to the first wife as a com-
) ' pensation for the supersession. What
!h‘ge‘:f“"‘}i:’,;;'{': ;‘;:pt";fnf’c‘f has been given to her by kindred]
The word * kindred” in this phrase
refers to kindred, not being a father or any other above
expressly mentioned. This is on the analogy of the phrase
*“ Beeves and Oxen.” (3)
5. Katydyana defines,as follows, the terms Culka and
‘ Anvéadhéya:—~*“Whatever is received
a&?ﬁ?{:ﬂzy‘tﬁne’ Culka 55 the price of household utensils,
of beasts of burthen, of milch cattle,
or ornaments of dress or for works(4) is called perquisite
(Gulka). What has been received by a woman at a time
subsequent to marriage from the family of her husband or
from the husband: or parents, Bhrugu pronounces to be a

(1). Yajuavalkaya describes A’dhivedanika: “ to a woman, whose husband
marries a second wife, let him give an equal sum (as a compensation) for
the supersession, provided uo separate property have been bestowed on her 3
but, if any have beeu assigned, let him allot half’’—Mit. chap. ii. sec. xi.
para. 34 ; see also Montriou, Note ix., Morl, Dig. 596. She may sue her
husband for it—3. H. L. B. page 98, Note. .

(2). Culka properly signifies price : though it has become necessary to
translate it fee, perquisite, or gratuity—see note to Jim. Vah. chap, iv.
sec. iii. para. 20. In Mit. chap. ii. sec. xi. para. 6, Culka is deseribed to be
¢ the gratuity for the receipt of which a girl is given in marriage.” Rat-
nakara defines Culka to be *‘ wealth given to a maiden on account of soli-
citing her in marriage.”

(3). “ Beeves,” though a generic term, must, in this instance, necessarily
exclude ‘¢ Ozen,” which bas been distinctly mentioned.

(4). Jimuta Vabhana's reading is Karminam ¢ workmen,” instead
of Karmanam % works.” Note to Jim, Vah. chap. iv. sec. iii. para. 19,
The whole of this passage is translated differently in II Digest,
page 588,
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gift subsequent “Anvadhéya.”(1) Price] Price of housebold
utensils, &c. Received (used in the

Certain te in th o .
spassage of Ké?&‘ya.‘.’i, ox. definition of Gulka)] Received from

plained. the bridegroom or the like as the
bride’s wealth and in trust for the bride.(2)
6. On the subject of gift of property to a woman by a
Passage of the same father, mother, or the like, for the

author on the subject of s N
ift to a woman by her sake of subsistence, the same author

ther, mother, or the like. further says  Separate property,
excepting immoveables, is to be given to a woman by her
father, mother, husband, brother, or kindred, according to
the means of each, as far as two thousand.

- 7. The meaning is, that the wealth to be given is to be
exclusive of immoveable property,
and that the gift may extend to two
thousand Karsha Panas.(3)

8. Vyasa, too :—“ A present amounting to two thousand

at the utmost [Paro] may be given

“g:‘:ugeczym on the r'dayah] to a woman out of the
wealth.(4)

(1) Auvddhéya. From Anu‘after’ and Adhéya ‘to be received.” This
gift is defined in different ways by different authors :—

L—What has been received by a woman at a time subsequent to her mar-
riage from the family of her busband is called a gift subsequent, and so is
that which has been similarly received from her own family—Vy. May.
chap. iv. sec. x. para. 3; Mit. chap, ii. sec. xi. para. 7.

II.—Whatever isreceived by a woman after her nuptials either from her
husband or from her parents through the affection of the giver, Bhrugu pro-
nounces to be a gift subsequent—Jim. Vah. chap. iv. sec. iii. para. 18.

III.—What is received by a woman after marriage from the kinsmen of
her lord or from those of her parents is called a gift subsequent—II Digest,
page 587 ; see also chap. ix. sec. iii. para. 2 of this treatise in which a gift
subsequent is defined differently by Kdtyiyana himself.

(2). See note to Jim. Vah. chap. iv. sec. iii. para. 19.

(3). Panaisa copper coin, equal in weight to the Karsha [of 16 Mashas],
whence the copper pana is denominated Karshika [of the Karsha standard] in
Dictionaries. One Karsha is the fourth part of a Pala. And when there
are twice ten Kauris, their amount or joint-weight is called oue Kakini, four
of which make one Pana. This is the table of the Pana standard, according
to Bhaskara Acharya—Vy. May. chap. xxii. para. 4.

(4). Of the various readings of this text, as noticed in the note to Jim.
Vah. chap. iv. eec. i. para. 10, the author of the Smruti Chandrika adopts the
reading which stands “ Dvisahasra-paro-dayah.”

Exposition of the text.
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May be given “dayah.” This is derived from the verb
“to give” [Deeyata-Iti-Dayah].

Paro] The utmost. :

9. It is hence to be understood that property worth more

Property worth more than 008D two thousand Karsha Panas is
::get;fx;a:f:’:vﬁ :egéﬁ not to be allotted to a woman even
by the wealthy, for hersub- by the wealthy, for the sake of her
sistence. subsistence.(1)

10.  With reference to the amount of gift so fixed, it is

The payment is to be O D& gathered thgt the payment is
made annually, but where {o be made every year, and that to
the payment is made once :
for all, the restriction does Such payment alone the rule in
not apply. question is applicable. Where, how-
ever, a payment is made, once for all, to meet the charges
of subsistence for several years, neither the restriction of
amount as above shewn, nor the prohibition against the gift
of immoveable property applies.

11. Ornaments or the like given to a woman on condi-

 Conditional or fraudulent tion that they are to be worn only .

ff“s::ifﬂ’,‘:;a.“’ be Jessed o gocasions of festivals, &c., as well
Kétydyana. as property given with a view of
defrauding the co-heirs, will not constitute Stridhana or
separate property of a woman, for, Katyayana thus declares:
‘“But whatever has been given conditionally or with a
fraudulent design by the father, brother, or husband, is
declared not to be Stridhana or woman’s property.”

12. The objector says:—A gift made by the father or
the like does not become Stridhana
or woman’s property, even where it
is made unconditionally and without a fraudulent design ;
for, there is the text “ A wife, a son, and a slave are all
incapable of property [Nirdhana]: the wealth which they
may earn is the wealth of the man to whom they
belong.” :

Objector’s argument.

(1). Asfor the rate of maintenance payable to a widow, see chap. xi.
sec. 1. para. 39 of this treatise,
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13. Reply, this is not so. As the word “ wife” has been

Reply. used in the passage above quoted
with the words “son, &c.,” it must
be understood that it is not thereby intended to declare a
woman to be actually incapable of property [N irdhana), as,
in that case, the incapability in question would also apply to
a son, which is quite opposed to law. The passage is sim-
ply indicative of the want of independent power of & woman
to make expenditure or the like from the wealth. The
spirit of the passage must hence be understood to be that a
wife and others ‘cannot make expenditure even of their
separate property without the permission of him to whom
they belong.

14. Menu, therefore, says :—* Woman should never make

Passage of Menu against expenditure [N irbdram] from the
the £°:‘:;en‘zifit‘:'r‘;m:‘r‘ o wealth of the family common to
like. many, inclusive of themselves, or
even from their separate property, without the permission of
their respective lords.” (1)

15. The meaning is, that women who are naturally
wanting in independcence cannot, of
their own choice, make disburse-
ments, use, or the like of property belonging in common to
themselves and their husbands, or of property belonging to
them exclusively.(2)

Exposition of the passage.

(1). This text is translated in Vy. May. as follaws: —*“ A woman should
neyer make expenditura from the goods of her .kindred [which are] common
to—ther-wwd}-many ; or even from the property of her lord witkout his
880RK— chap. iy. sec. X. para. 8.

In II Digest, page 593, the trausiation of the text rums as follows: “A
woman should never make a heard from the goods of the kindved whick are
common {0 k¢r and many ; or even from the property of her lord, without
his assent.”

But neither of these translations agrees with the Sanskrit verse as quoted
in the Smruti Chandrika.

(2). For exceptions to this rule, see chap. ix. sec. ii. paras. 3 and 4 of
.this treatise.
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16. Or the passage “A wife, a son and a slave are all
What  woman may have incapable of property [Nirdhana]

obtained by her own exer- &c.” (paragraph 12), may be taken as

&Z‘;‘;‘:,‘;{lfgfﬁnf’;’,“:k‘;‘f,}:: relating to the wealth earned by a

ga Der Property 0?‘;2“‘;‘2 woman by mechanical arts or the
yava. like ; for, in respect of such wealth,
Katyhyana says: “ The wealth which is earned by mechani-
cal arts or which is received through affection from others,
is always subject to her husband’s dominion. The restis
pronounced to be the woman’s property Stridbana.”

From others] From friends or the like. This is so to be
construed, for, it has already [paragraph 4 of this section]
been noticed that whatever is received from the father or the

like is a Stridhana.(1)

SuMMARY (BY THE TRANSLATOR).
I. Stridhana, or the separate property of a woman, is of
the following desoriptions :—
1. Adhyagni, or what is given to a woman at the
time of her marriage near the nuptial fire.
1. Adhyavahanika, or what a woman receives
from her mother, father, or the like, while
she is conducted from her father’s house to
her husband’s dwelling.
1. What is given to a woman through affection
by her mother-in-law or father-in-law.
1v. What is given to a woman at the time of her
making an obeisance at the feet. -
v. What is received by her from ber brother,
mother, father, or son.
vi. What is given to her by her husband.

(1). It would appear from the whole of this chapter, in which the differ-
ent kinds of Stridhana are defined, that property devolving on a woman by
inheritance is not classed as Stridhana. According to Mit.,however, property
acquired by inheritance ranks as Stridhana, but this doctrine is questioned by
the Hiﬁh Court in their Judgment in S. A, No. 81 of 1865 [Madras High
Com:t eports, vol. ii. page 402], in which they observe that property de-
volving on a woman by inheritance is not Stridhana and does not follow the
law of succession peculiar to properties of that kind. Vide also on this sub-
Jject note to chap, xi, sec, iii. para. 8 of this treatise,



CH.IX.SE€.L] OF STRIDHANA. 111

vir. A’dhivedanika, or what is given to her on her
husband’s marriage to another wife.

vui. What is given to her by kindred, not being
the father, or any other kindred expressly
mentioned above.

1x. GQulka, or'what is received from the bridegroom

or the like as the price of household uten-
sils, of beasts of burthen, of milch cattle or
ornaments of dress, or for works. This is
received as the bride’s wealth and in trust
for the bride.

X. Anvéadhéya, or what is received by a woman
at a time subsequent to marriage from the
family of her husband or from the husband
or parents.

II. Where a father, mother, husband, brother, or kin-
dred makes a present to a woman for the sake of her subsist-
ence, it is to be exclusive of immoveable property and is
not to” exceed two thousand Karsha Panas, even where the
payment is made by the wealthy. These restrictions, how-
ever, do not apply where the payment is made once for all
to meet the charges of subsistence for several years,

III. The following descriptions of property do not
constitute Sfridhana or the separate property of a woman.
They are always subject to her husband’s dominion :—

1.: Ornaments or the like given to a woman on
condition that they are to be worn only on
occasions of festivals, &c.

1. Property given to a woman with a view to
defraud co-heirs.

111.  Wealth earned by a woman by mechanical arts,
1v. Wealth received by a woman from friends or
the like.

IV. Women, being naturally dependent, cannot, of their
own choice, and without the permission of him to whom
they belong, make disbursements, use, or the like, of their
separate property (excepting however Sauddyika, as shewn
in the next section).
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CHAPTER IX.

SECTION II.
DOMINION OVER STRIDHANA, OR SEPARATE PROPERTY OF A WOMAN.

Vyasa declares that a 1. Vyasa :—“ What has been
woman may consume as she .
Eleues what was given to given to a woman by her husband,
er by her husband. she may consume as she pleases.”
5]

2. The author points out by the above text, the inde-

Exposition of tho text. pendent power of a female over
what was given to her by her hus.
band, after having, by the particle  Cha” used in the text,
hinted the absolute dominion of a female over such kind
of wealth also as is called “ Saudayika.” .
3. Katyayana, too, on the subject :—* The independence
The wife has sole power ©f Women who have received the
prer Sauddyika, but over gifts termed * Saudayika” is recog-
acquires independent power  nized in regard to that property, for,
;?;‘.&:;:r “rf&ff“},}“ﬁ’ié;if it was given to soothe them, and
yans. for their maintenance. 'The power
of women over “Sauddyika” is ever celebrated, both in
respect of donation and of sale according to their pleasure, .
even in the case of immoveables.(l) Twet the woman place
her husband’s donation as she pleases, when he is deceased ;
but while he lives, she should carefully preserve it.”(2)
4. By the use of the word “ever’’ in the second of the
Exposition of the text of 200Ve texts, it is .understood that a
Kdtydyana. woman possesses independent power
over the Stridhana termed Saudéyika even during the life-
time of her husband. In regard, however, to the husband’s
donation, that is, what was given by the husband, she is

(1). SeeI M.H.C.R.87. )
(2). See note to Jim. Vab. chap. iv. sec. i. para. 8, as to the different
interpretations adopted of this text.
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declared by the three quarters of the Gloka immediately
following the second text above noticed, to acquire indepen-
dent right only after the demise of her husband. But while
he lives, she is incompetent to dispose of what was given to
her by him without his permission. She is only bound to
preserve it ; it being declared, at the conclusion of the above
passages, that « Ske should carefully preserve it.”

6. The same author [Kétyayana] also defines Saudy4ika,
' The same author defines - LDat which is received by a married
Saudfiyika. woman or by a maiden in the
house of her husband, or of her father, from her brother or
from her parents, is termed the gift of affectionate kindred
[Sauddyika].” (1) .

That which is received] The wealth that is received.

6. Vyasa, accordingly :—* Wealth which is received by

Vyasa’s definition of Sau- & WOman either at the time of or
dsyika, subsequent to, marriage from(2) the
house of the father or husband is denominated Saudéyika.”

7. Both the foregoing passages tend to show that Saud4-

Author's interpretation yika i3 the wealth called “ Yauta-

of the passages of Katyfya- . .
na and Vyasa. v ka,”(3) or the like, received by a

(1). This reading of the text is conformable to the quotation in Mit. and
Vyasa May., but Jimuta Vahana reads ¢‘ from her husband,” [Bhartuh] instead
of *‘from her brother” [Bhratuh]. Another variation occurs in the first verse
of this stanza, read by Chandecvara, Kanyayd sfrdham * with a maiden”
instead of Kanyaya vapi ‘“or by a maiden.” "It is consured as an erroneous
reading byVachespati Micra ; see note to Jim. Vah. chap, iv. sec. i. para. 21.

(2). The preposition “from’ must, I think, mean in this instance * in i
Saudsyika being defined in paras. 5 and 7 to be a gift made by the woman’s
own kindred, whether in the house of the husband or her father.

(3). The word “ Yautaka” is, in the Nighantu, derived from their [hus-
band and wife] being then joined together [Yuta]—Vy. May. chap. iv. sec. x.
para. 17. * Yautaka” signifies property given at a marriage, the word yuta,
derived from the verb “Yu”to ¢‘mix,” imports “mingling ;” and mingling
is the union of man and woman as one person—and thatis accomplisked by
marriage, for, a passage of Scripture expresses : ‘‘Her bones become identified
with his bones, flesh with flesh, skin with skin.” Therefore, what has been
received at the time of the marriage, is denominated  Yautaka”—Jim, Vah.
chap. iv. sec. ii. para. 14, vide also Note. As for the definition of yautaka by
the author of the Smruti Chandrika, sce chap. ix. scc. iii, para, 13.

15
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woman from her own parents or persons connected with
them in the house of either her father or her husband, from
the time of her betrothment to the completion of the cere-
mouy to be performed on the eecasion of her entering her
lord’s house.

8. The objector here says, it is stated in the Nighantu

Obisctor’ [Dictionary] that “ Whatever ¢ yau-

jector's argument
againat the use of the term taka’ or the like is given, is called

Saudéyila, ‘Sudédya’ and it is the absolute
property of a female”” Hew themn is it called here
“ Sauddyika’ ?

- 9.- The reply is that, according to grammar, Saudé-

yika” bears the same sense with its
etymon ¢ Sudéya.” -

10. Over immoveable property, however, given to &

A woman does net pos. WOIAR by he.r husband, she does
yo‘in::g;ndo’:t power over not pessess independent power.
t’;’.;".‘;"b, h:,imm’.j, feat Nareda, aceordingly :—“ What has
of Nareda. been given by an affectionate hus-
band to his wife, she may consume as she pleases, when he
is dead, or may give it away, exeepting immoveable pro-
perty.”(¥)

11. The purport of the above passage is, that a wife
possesses no independent power over
immoveable property givem by her
husband, even after his demise.

Reply.

Explanation of the text.

(1) The author of a commentary, to whicks is affixed the name of
Raghunandana, remarks in this place, ‘Hence it is true, that a woman is
entitled to give away even immoveable property received by the demiss of
her husband.’ As the doctrine whicb is here hinted, is opposed by the whole
current of anthorities, and receives no countenance from Raghunandana him-
self, in hisundoubted work the Day-tatva, this passage cannot be considered
a8 of weight to shake the opposite doctrine, which denies thie widow’s right of
alienation unless under very peculiar circumstances. The authenticity of the
commentary itself, as & work of Raghunandana, is more than &oubtful, .It
is of no celebrity and is suspected to be the work of some later writer, who
has assumed Raghunandana’s name and designation. See note to Jim. Vah.
chap, iv, sec, i. para, 23,



CH.IX.S.H.] OR SEPARATE PROPERTY OF A WOMAY. 115

By the words ““as she pleases” used in the above text of
Nareda, the liberty of the weman over property other than
dimmoveables is shewn.

12, From all the foregoing, it must be concluded that
women possess independent power
only ever Sauddyika(l) and over
their husband’s domation excepting immoveables, and that
their power is not independent over other sorts of property
-although they may be Stridhana.(2)

13. As for the husband and the like, they possess no

_ independent power over any sort of

_Pogzah‘“xi “;gd:::ndl;t: Stridhana, for, Kétydyana says:—
spower over Stridhana. Text ¢¢ Neither the husband, nor the som
of Kdtyayana. ! ’
nor the father, nor the brothers can

assume the power over & woman’s property to take it or

Poxt of the same author bestow it.” This is because the hus-
‘s to how perscns using band and others possess no own®r-
ﬂm“::‘;‘:‘;&f’w‘;::“’ ship over such property. Hence

the same author continues:—*“If
any one of these persons by force consumed the woman’s
property, he shall be compelled ‘to make it. good with
dinterest and shall also incur a fine. If such person
dhaving ebtained her consent, used the property amicably,
de shall be required to pay the principal when he becomes

xich.”

Conclusien,

(1). I think that Sauddyika and Yautaka havenot been separately noticed
‘jn the preceding section (sec. i, chap. ix.), as they are included in the different
~descriptions of Stridhana therein given.

(2).- The High Court in their Judgment in Doe on the demise of Kallamma
against Kuppu Pillai [M.H.C.R. vol. i. page 85], bave ruled that a Hindu
wife or widow may alienate her Stridhana, whether it be moveable or immove-
able, with the exception perhaps of land given to her by her husband. In
@ subsequent Judgment, however, ‘{S. A. No. 6 of 1865, M. H.C.R. vol, ii.
page 360] the High Court observe that they could rot, without the greatest
consideration, conclude that a woman cap, without the consent of her
hasband during coverture, absolutely alienate even her own landed pro-

perty.
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14. From its being mentioned that the principal is pay-
Inferences ded'ucible from Fb]e .w}]en he becomes rich, it is
the above text of Katys. inferrible that there-payment of even
yana. the principal ‘is not necessary in the
case of a poor man. It also appears from re-payment of the
principal being enjoined even where Stridhana is used with
permission, that the husband and the like are wanting not
only in independent power, but also in ownership over
Stridhana. It must hence be understood that in a husband’s
property, the wife, by reason of her marriage, possesses
always ownership, though not of an independent character,
but that the husband does not possess even such ownership
-in his wife’s property.
15. Hence Devala declares, by the following passage,
Paseage of Devala against that the husband is not competent
{,:ﬁg"&ﬁ‘:?ﬂ;y:iff;:‘;;‘i’;: even to use the Stridhana of his
hana, unless in distress, wife. “Her subsistence [Vrtti],(1)
her ornaments, her perquisite, and her gains [Labham] are
the separate property of a woman. She herself exclusively
enjoys it, and her husband has no right to use it unless in
distress. If he let it go in vain, or consume it, he must
Explanation of certain Te-PY the value to the woman with
terws in the passage. interest.” Vrtti] Wealth given by
the father or the like for subsistence. Lébham]2) That
which is gained is L&bham. [Labheyata Iti L&ibhah].
"Under this definition, that which a woman receives on
occasions of fastings, &c. as an offering to gratify ¢ Parvati”
or other goddess, classes also as Stridhana. ‘

(1). Ina note made in Mr. Stoke’s Hindu Law Books, at the foot of para.
15, sec. i. chap. iv. of Jim. Vah., it is stated that the term ‘Vrtti” is read
“ Vrddhi” in the Smruti Chandrika, and is interpreted *Wealth given by
the father or other person for increase of prosperity.” I, however, find no
. such reading in the several copies of the Smruti Chandrika in my possession.
The term Vrtti has been interpreted in them as “wealth given for sub-
- gistence.”
(2). At the present day where the woman’s dower is high, it is put out at
nterest, which is the meaning given to gaiu, by Jim. Vah. and his commenta-
tors—Jim. Vah, chap. iv. sec. i. para. 15 and Note.
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The pronoun * herself”” has been used after “she,” in the
above passage, in order to show that the proberty is to be
enjoyed by the woman even to the exclusion of her offspring.
As for the exclusion of the husband, that has been expressly
provided for by the sentence ‘“And her husband has no
right to use it.” The husband himself being excluded, the
exclusion of the other relatives such as brother, or the like,
ig inferrible by the analogy of the loaf and staff.(1)

In vain] On occasions when there is no distress,

If he let it go] If he gives it away.

16. The above passage of Devala is applicable to a case

Passago of Devala appli- where a husband gives away or con-
her§ the - . . . .
gsut;lt?antg :ivceass:w:y e con. Sumes his wife’s Stridhana without

:;lia?u‘;iie‘:i;‘;?m?:gg:%ﬁ her [wife’s] permission dut without
-without force, force. This is inferrible from the
-circumstance that no injunction of penalty, such as fine, is
annexed to the direction contained in the passage that the
value of the property must be re-paid to the woman with
-interest.

17. By the sentence ““Her husband has no right to use

In time of distress, the it Unless in distress” in the above
l:l‘;:b?:dco;};x;:e:: dton?,':: passage of Devala, it would appear
Stridhana. that, in time of distress, the hus-
band alone is competent to use the woman’s property and
none else.

18. Therefore, in the subsequent text of the same author.

A subsequent passage of  Or the property of a woman may

Devala construed in confor- : 3 ”
mity with the above intor. be used to relieve a distressed son,

pretation, the words by the husband” must

(1). This example of analogy, to which frequent allusion is made in argu-
mentalive writings, is variously stated. According to one explanation, the
reasoning exemplified by it, is analogy drawn from association. According to
another, it is an argument & fortiori. A loaf having been left suspended on a
staff, the loaf is miesing, and the staff is observed to have been gnawed by
rats : it is concluded that the loaf has been devoured by them. A staff being
thrust through loaves, these are necessarily brought by bringing the staff.
See also notes to chap. xi. sec. ii. para. 17, and chap, xi. sec. v. para. 4 of this
treatise,

o
O
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be understood after the words “may be used.” The term

Nature of tl:e distress “son” has been used to denote any
justifying the appropristion member of the family. The distress
of St'fdh“"a‘ referred to raust be of such a charae-
ter as it is impossible to get rid of, except with the use of
Stridhana.

To relieve] To save, By the particle ¢ Va” [or], being

Explanation of cortan used in the above passage, it must
terms in the above pasmge be understood that, on other occasions
of Devala. also of extreme distress incapable of
being obviated except with the use of Stridhana, the hus-
band is competent to use or give it away though he may
not have obtained the permission of his wife for the same.

19. The objector here asks how could competency be
declared in a man to use or give
away another’s prbpe:ty without the
permission of such other person. '

20. The reply is that, even should the permission of the
owner be wanting, where the owner
is one [as a wife] subject te the con-
trol of the party requiring the Stridhana, although he is not
competent to alienate the property at will, yet his compe-
tency to use or consume it with the view of getting Tid
of a distress has been expressly sanctioned by the pas-
sage above quoted. Hence, there is no illegality in the
matter. .

21. Yéjdavalkya on the subjeot :—*A husband is not
~ Pussage of Yijuavalkya Tiable o make good the property of

on the subject. his wife taken by him in a famine
or for the performance of a duty or daring illness or while
under restraiat.” .

For the performance of the duty] Whether the duty be per-
formable daily or occasionally. The particle “Cha” used in
the text tends to show that the duty contemplated refers
also to a temporal duty [Kamiem]
and, in some instances, to expiatory

‘Objecter’s argument.

Reply.

Exposition of the passage.
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ceremonies, such as “ Graha Y4jiia” or the like. While
under restraint] While under the coereion of er8ditors or the
like, which it is impossible to get rid of without payment
of money. Taken by him} Taken by him under circum-
stances leaving no alternative. After the sentence *“A hus-
band is not liable to- make good,” add the words “ Where
he has no means to re-pay the amount, as in the case of
poverty.” Wheu he acquires means, it is necessary that he
should re-pay what he has taken out of the Stridhana.

22, K4tyayansa, in some instances, declares re-payment

Re-payment of Stridhans not to be imperative. * Whatever

Dot im] {"mﬁdii:g g‘:’?; bas been knowingly permitted -

tydyana. through affection to be taken by one
afflicted by disease, suffering from grief or sorely pressed by
ereditors, he may re-pay it whenever it is his will to do
80.”(1) Knowingly] The knowledge referred to must be of
the wife. Permitted] Allowed.

23. Although this passage, from being placed in the

Passage of Khtykyana ap- Smruti of Katydyana next to the
plicable to husband alone.  three stanzas  Neither the hus-
band, nor the son, &c., para. 13,” would lead to the supposi-
tion that it is applicable to the husband and others also,
yet a consideration of the texts following the passage, shews
that the passage in question is applicable to the husband
alone. The texts are, “ But if the husband have a second
wife, and do not show honour to his first wife, he shall be
eompelled by force to restore the property, though amicably
Ient to him. If suitable food, raiment, and dwelling be
withheld from the woman, she may exact her own

(property).”(2}

(1). This text has been translated, as follows, in II Digest, page 594 :—
¢ Whatever she has put amicably into the hands of ber husband afflicted by
disease, suffering distress, or sorely pressed by creditors, he should re-pay that
by his own free will.” But this translation does not seem to me to be literal.

(2). Here the term ““Svam” has been used in the text. As to the
different interpretations of this term, see note fo Jim. Vah. chap. iv. sec. i..
para, 24.
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24. Where, however, the woman is extremely wicked,
o even if she had not permitted the
A wicked woman incom-
tent to use Stridbana. use of her separate property [as above
ext of Ktydyana. noticed], she is herself incompetent
to use it, for, the same author [Kéty4yana] says :—‘ But
a wife who does malicious acts injurious to her husband,
who has no sense of shame, who destroys the wealth, or
who takes delight in being faithless to his bed, is held
unworthy of Stridhana or separate property.”(1) Unworthy]
Unworthy to alienate at will.
25. A Stridhana promised by the husband [but not
) ) accepted by the wife during his life-
. ‘;: mdtn&gr? u‘:f?n 1::: time] must be paid t:a her afterwards.
be paid to her on her hus- Accordingly, Khtyayana :—“ What
‘i‘:g;yf.:e‘“ Text of was promised to a woman as her
Stridhana by her husband must be
delivered by his sons like a debt.” The word * son” includes
also the grandson.
26. By the use of the words ¢like a debt,” it will be
. seen that this passage also tends to
nos%,:n?r‘:h%:e iﬁi"r"%‘lﬁi’i show that sons an;g the like possess
hana. no ownership whatever over the
Stridbana of their mother. Hence it is settled that there
is no partition of Stridhana during
the life-time of the woman, she her-
self being the exclusive owner of it.(2)
27. Therefore, Menu : —¢ Their kinsmen who take their
Passage of Memu agaiust goods in their life-time, a virtuous
the appropriation of Stric- King should chastise by inflicting the
hava by kinsmen. punishment of theft. Such orna-
ments as are worn by women during the life of their
husband, the heirs of the husband shall not divide among
themselves: they who do so are degraded from their
tribe.”(3)
(1). Vide chap. xi. sec. i. para. 47, where this passage occurs.
(2). Vide chap. iv. para. 11, and chap. vii. para. 22 of this treatise,

e (3). See Judgment of High Court in S.A. No. 6 of 1865 (M.H.C. R. vol. ii,
page 60), in which this principle is recoguized.

Stridhava impartible.
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28. As are worn]. Here the word “constantly” must

Esplanation of certsin 0 added; for, constant wearing
termsin the passage. raises the presumption that the
ornaments worn are Stridhana, and excludes every hypothesis
of fraudulent motive. As the above passage refers to pro-
perty positively ascertained to be Stridhana, it must be
understood that constant wearing is essential to constitute
such property. Kinsmen] Daughter’s son and the like.

SUMMARY (BY THE TRANSLATOR).

I. Wealth received by a woman from her own parents
or persons connected with them, in the house of either her
father or her husband from the time of her betrothment
to the completion of the ceremony to be performed on
the occasion of her entering her lord’s house, is termed
¢ Saudayika.”

II. Saudayika includes also “Yautaka” (wealth given
to the bride and bridegroom while seated together at a
marriage or the like).

III. Women possess independent power over Saudayika
in respect of donation, sale, &c. according to their pleasure,
even in the case of immoveables.

IV. What was given to a woman by her affectionate
husband, she must carefully preserve during his life-time.
She is incompetent to dispose of it without his permission.
On bis demise, however, she acquires independent power
over it. But this rule is inapplicable to gifts of immoveable
property, over which she never acquires independent power,
even after the demise of her husband.

V. Subject to the exceptions noticed in the foregoing
two paragraphs, women possess no independent power over
Stridhana.

VI. A husband possesses neither ownership nor inde-
pendent power over his wife’s Stridhana, but a wife, by

16
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reason of her marriage, possesses always ownership, though
not of an independent character, over her husband’s property.

VIL. If either the husband, the son, the father, or the
brother, consume woman’s property by force, he shall be
compelled to make it good with interest and shall also incur
a fine. If, however, he uses the property with her consent,
he shall be required to pay the principal when he becomes
rich. If, without becoming rich, he continues always
& poor man, the re-payment of even the principal is not
necessary.

VIII. Ifa husband gives away or consumes his wife’s
Stridhana without her permission, but without force, he
will have simply to re-pay it with interest, and will incur
no penalty.

IX. In time of distress, however, the husband will be
eompetent to use his wife’s Stridhana, but this privilege
belongs exclusively to the husband.

X. The distress must be of a character impossible to
get rid' of, except with the use of Stridhana.

XI. Onsuchan occasion, the husband is competent to
use his wife’s Stridhana even without her permission.

XII. He must, however, re-pay the amount unless where
he is destitute of means to do so, in which case he will
be exempted from making the payment until he becomes
sufficiently rich.

XIII. Where a wife knowingly permits her husband in
distress to make use of her Stridhana, he may re-pay it
whenever it is his will to do so.

XIV. If the husband have a second wife and do not
show honour to his first wife, he shall be compelled by force
to restore the property of the atter (first wife), though it
had been amicably lent to him by her.

XYV. If suitable food, raiment, and dwelling, be with-
held from a woman, she may exact her own property.

XVI. An extremely wicked woman is net competent to
use her Stridhana.
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XVII. What a woman gains on oocasions of fastings, &.
as an offering to gratify goddess, ranks also as Stridhana,
and it is termed “ Lébbam.”

XVIIL Stridhana is to be enjoyed by a woman even to*
the exclusion of her offspring.

XIX. Sons and the like pessess no ownetslnp whatever
over their mother’s Stridhana during her life-time.

XX. A woman is the exclusive owner of her Stridhana,
and nopartition of it takes place during her life-time.

XXI. Stridbana promised by the husband but not
accepted by the wife during his life-time, must be paid to
her on the demise of her husband by his sons and grandsons,
like a debt.

XXII. Kinsmen appropriating the separate property of
a woman are liable to punishment.
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CHAPTER IX.

SECTION III.

SUCCESSION TO WOMAN’S PROPERTY.

1. Menu:—“ What she received after marriage(!) (An-
) vadheya), and what her lord may
e “;‘f‘fhgg,’“:‘;;‘g;‘ff;“ﬁ‘:; bave given through affection (Pri-
Inherited by her children,  t¢na), shall be inherited, even if she
during the life-time of her  die in his life-time, by her children
husband. RN
(Praja). ]
2. Anvédheya is wealth received by a woman subse-
quent to marriage from the family of
‘%;mi‘?;‘kgfggg;& her husbapd or from the family of
: her father; it being declared by
Katyayana, “ What has been received by a woman from the
family of her husband, at a time posterior to her marriage,
is called a gift subsequent (Anvédheya); and so is that which |
is similarly received from the family of her father.”(2)
3. In disjoining the compound term “ Anvadheya,”
anu-adbeya is obtained. The sense
végf:yo:,“;ﬁ‘;‘,‘;;gfrm AB* of anu ‘after’ is explained by what
has been said in the text, ¢ at a time

posterior to her marriage,” and of adheya ‘to be received’
by the word * received ” used in the text.

(1). In Menu, chap. ix. verse 195, the words ‘ from the family of her
husband” have been inserted between ¢‘ after marriage” and ¢ and what her
lord may have given through affection,” But I have omitted the words, as
they are not to be found in theoriginal text as quoted in the Smruti Chan-

'drika, and as the term ¢* Auvidheya,” as used in the text, is defined in the
subsequent paragraph of-this work to be * wealth received from the family
of either the husband or the father.”

(2). The same author (Kdtydyana) gives a different definition of Anvddheya;
see chap. ix. sec, i. para. 5 of this treatise.
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4. The purport of the passage is, that Anvidheya and
what was given through affection

Mool the toxtol by the husband alone (Priti-datta),
both these kinds of Stridhana, on

the demise of the woman who was the owner thereof,
become the property of her children, male and female, that
live at the moment next succeeding that of the demise of

the woman. Hence, the property of a woman leaving
children will not be inherited by the husband, even though

he survives her, but only by the surviving children of the
woman.

5. From the foregoing, it would appear that survival is

I slonethat the only circumstance recognized by

It isby survival alone . . . .

an heir inherits Stridhaa, law as creating a right to inherit the

33“‘39 ﬁl’mpe(‘i“y ';f,Oﬂler property of a deceased woman. (1)
escriptions evolving o

him by reason of the denise  Therefore, wherever the property of

of the owner. one dying without issue devolves on
another by reason of the demise of the proprietor,!) survi-

val alone is considered as conferring a right on the inheritor
to inherit the property of the deceased.

6. By the mention of the jcommon term “children,” in

the above text of Menu, it i -
Beoth the male and female ‘ u, 1t is under

children succeed simultane- 5t00d that both the male and female
‘;,‘;l‘.’:gd::taﬁ'go%;i‘wﬁ% children acquire, at one and the

paseage of Menu, as cited game time, & right to inherit the two
in para.l.

kinds of Stridhana referred to in the
text, nmamely, Anvadheya and Priti-datta; and that the

The dsughters and sons PTOPETLY therefore  descends simul-
must divide the property taneously to them, and not first to
among them. daughters, and on failure of them,

(1). The great difference between the right of succession of a son and the
like to a maternal estate and that to a paternal one is this. In the latter,
the son acquires an interest by birtk and possesses, in certain instances,a
right even to compel division of the property during life-time of the father.
‘Whereas, in the former, the son acquires no right whatever till the demise

" of the mother. See note to chap. viii. para. 11 of this treatise.

(4). This refers to a proprietor, male or female. See also chap. viii,
para, 11 of this treatise, and Note,
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to sons. The daughters and soms, or in other words, the
An brothers and sisters, must therefore
other passage of Menu ..
applicable to the two kinds divide the property among them. It
of Stridhana. must hence be understood that the
passage of the same author [Menu], “ When the mother is
dead, let all the uterine brothers and the uterine sisters
equally divide tle maternal estate,”(1) is applicable to the
two descriptions ef Stridhana [Anvéadheya and Priti-datta]
mentioned by himself in the preceding passage.
7. On the same subject, Brahaspati notices a distinction ;
Unafianced daughter “ A wWoman's property goes to her
o’ docomding e farsel  children [male] and the dsughter
sage of Brahaspati. also is a sharer with them, provided
she be unaffianced ; but if married,(2) she receives a mere
token of respect.”(3)
8. In the above passages of Menu and Brahaspati, the
' conjunctive particle “ Cha” is used
sﬂ&;::h:ﬂd sisters ¢, indicate reciprocation [itaretara].
It is therefore to be understood that
partition takes place among them [brothers aund sisters] on
principles of reciprocity. In other words, brothers and

sisters share togetler.(4)
9. Hence Katydyana: “Sisters

mf:i‘,-ii{" Kityayanaon  javing husbamds shall share with
kinsmen.”

“Kinsmen” means brothers by the same mother. The

Exposition of the passage. words “ having husbands” were used

in the text, in order to exclude

(1). Inthe Kalpataru, th; text is read ‘‘Let all the sons by the same
mother divide” sarve putrah sahodaith ; instead of ¢ Let all the uterine
brothers...... equally divide” samam sarve sahodargh ; see note to Mit. chap. ii.
sec. xi, para. 19. )

(2). This, I think, must mean a widow, for, in the following’ passage of
Katy4yana, sisters baving husbands are declared entitled to share with the
brothers. .

(3). The close of the stanza is read differently by Jim Vah., nalabhen
métrikan dhanam, *She shall not receive the maternal wealth’ instead of labhat
mdna-matrakam * She receives a mere token of respect.” But it is disapprov-
ed. Vide note to Jim. Vah. chap. iv. sec, ii. para. 3.

(4). 'This is controverted by Mit. who asserts that reciprocation is not indi-
cated by the particle “ Cha”—vide Mit. chap. ii. sec. xi. para. 20, and Note.
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widows, but not unaffianced daughters; for, the exclusion
of unaffianced daughters would contradict the precedmg
passage [of Brahaspati], para. 7.

10. Menu, referring to such daughters as share equally
. Something suitable may with brothers by the same mother,
be given to daughter's deolares:—“Even to the daughters of
daughter also. those daughters, s@mething suitable
may be given through affection from the assets of their
maternal grandmother.”’(1)

¢ Buitable” means so far as is necessary for the perform- -
" The term “suitsble” 80Ce of religious duties, regard being
defined. had to the poor condition and the
like of the party receiving the amount.

11. If it be asked how can something be declared to be

Resson for something given to a daughter’s daughtm: from
being given to a daughter’s the grandmother’s property,while she
davghter. possesses no sort of ownership over
it during the life-time of the brothers and sisters [that is
the sons and daughters} of the deceased grandmother, the
reply is as follows: an unmarried daughter, though not
entitled to inherit the estate of her father (having sons),
is declared(?) by law to be entitled to receive ome-fourth
portion from her brother. Likewise, in this instance also,
although a grand-daughter has no ownership, yet something
may be paid to her by the brothers and sisters on the
cogency of the precept (permitting such a payment). There
is however this difference. In the case of an unmarried
daughter, although she is not entitled to inherit the property
of her father, yet Menu, bearing in mind that she possesses -
an interest by birth(3) over the said property, attaches a
penalty to the non-payment (of one-fourth portion to her)

(¥). This text is translated, as follows, in Mit. : ¢‘ Even to the daughters of
those daughters, something should be given as may be fit, from the assets
of their maternal grandmother on the score of natural aﬂ'echon”—Mlt chap.ii,
sec. xi. para. 17,

(2). See chap. iv. paras, 21 to 34 of this treatise.

(3). See chap, iv. para. 18 of this treatise.



128 SUCCESSION TO WOMAN'S PROPERTY. [CHLIX.S.IMI,

by the passage “And they who refuase it shall be degraded.”
(1) But in the present instance, the grand-daughter possesses
no interest by birth, and therefore it has been said in the

Payment toa daughters P2S83ge ¢ may be given through
daughter Is optional affection,” thereby implying that if
there be affection, something may be given ; otherwise not.

12. The sam®author [Menu] further states that a certain

other kind of Stridhana, or separate
ﬁeg?,?kﬁtf{? e B property belonging to the mother,
sage of Menu, goes to unmarried daughters alone(2)
and not to all daughters and brothers geperally. Property
given to the mother on her marriage ¢Yautaka,’is the share
of her unmarried daughters.”

13. Yautaka is wealth given by any one to the bride
and bridegroom, while seated to-
: gether, at a marriage or the like.(3)
1t is said in the Nighantu [Dictionary] that “the word
Yautaka is derived from their being then joined together
[Yuta]” The meaning is, that wealth given to the bride
and bridegroom is denominated Yautaka, the term Yautaka
deriving its origin from * Yuta,” mingling.

14. Davasvamy, however, contemplates Yautaka to be

of two descriptions. “ What was
yDsvasvamy costemplales received from the father’s house be-
eriptions. ing different from what was receiv-

The correctness of his ed from the house of the husband,
opinion, doubted. is called the mother’s Yautaka.(§ It

Yautaka, defined.

(1). 8ee chap. iv. para. 32 of this treatise,

(2). See chap. iv. para. 48 of this treatise as to an unmarried daughter
taking the trinkets of her mother, hereditary or otherwise.

(8). Yautaka [written both Yautuka and Yautaka] is explained by some
as signifying “ Savings effected by her good management out of what has
been given to the woman for the purpose of providing bread, pot-herbs, &ec.
In the Kalpataru, the term is explained ‘‘ Wealth given to & woman by her
father and the rest at the time of her nuptials”—Jim. Vah. chap. iv. sec. &.
para. 14 and Note; see also Note to chap. ix. sec. ii, para. 7 of this treatise as
to the explanation of the term “ Yautaka.”

(4.) From thisit is clearly inferrible that Davasvamy makes a distinc-

tion in Yautaka, according as it is received from the house of the father or
husband. .
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belongs exclusively to the mother.”” The propriety of tkis
opinion is doubtful ; the distinction being one created by
the author [Davasvamy] himself,

15. The distribution of Yautaka, where there are seve-

Fantaka is to be divided ral um_named. daughters, is "f’ tfa.ke
equally among all unmar. Pplace according to the principle
ried daughters. “ Equality is the rule where there
is nothing laid down to the contrary ;” a different mode of
partition not being prescribed.

16. The maternal estate, not included in the three

The maternal estate, not Kinds(l) above noticed, belongs only
being Anvddheya, Priti- to such daughters as are unmarried
datta, or Yautaka, goes to . .
unmarried and unprovided and unprovided though married,
daughters. and not to all daughters indiscrimi-
nately. Accordingly, Gautama : “ A woman’s property goes
to her daughters unmarried and unprovided.”

17. The meaning is, that such kinds of Stridhana as are

Unmartied and unprovid- d.enominated « Adhyagni” and .the
od daughters are to divide like belong to daughters unmarried,
the property among them. 5,4 married but unprovided. The
wealth is to be divided among such daughters alone. The

The term *  unprovided,” term “unprovided,” used in the above
defined. text of Gautama, is to be interpreted
according to Apararka as implying an issueless, unendowed

Vijnansiswara’s constrac. (thatis destitute of wealth), unfor-
tion of the text of Gautama, tunate (Durbhaga),? or a widowed
rejected. daughter.(3) The construction which
Vijianaiswara(4) has put upon the passage is to be rejected
as founded on assumptions unwarranted. ~

(1). These three kinds are Anvddheya, Priti-datta, and Yautaka.

(2). “Durbhaga,” in Sanskrit, has several meanings, but here it seems
to mean ‘unfortunats” A daughter may be unfortunate either by her being
not loved or liked by her husband for no fault of hers.

(8). In Mit. cbap. ii. sec. xi. para. 13, such daughters only are said to be
¢t unprovided” as are destitute of wealth or without issue.

(4). Vijnauaiswara’s construction is that, if there be competition of mar-
ried and unmarried daughters, the woman's separate property belongs to such
of them as are unmarried; or among the married, if there be competition of
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18. Yaijiavalkya lays down a further rule on the subject.
Daughters share their * 1he daughters (share) the residue
mother's estate after paying  of their mother’s property after pay-

her debts. Text of Yéjua- 2
valkya. ment of her debts.”

19. The meaning is that, after the death of the mother,
her daughters unmarried and un-
provided are to share equally the resi-
due of their mother’s wealth after discharging the debts that
had been contracted by her.

20. If there be no such daughters,
mggﬁi}:‘:‘;c;’:&d“"@“"’ the same author adds, “ And the

issue succeed in their default.”(1)

21. Nareda lays down the same
rule in more explicit terms “On
failure of daugbters, their issue.”’(2)

22. As unmarried daughters could have no issue, the

Female issue first suc. 8POVe text must necessarily be un-
ceed. *  derstood to refer to the issue of -
married daughters. It is further inferrible that the issue
must be female; the wealth descending in the female line.

In default of femaleissue, L D€ comprehensive term “ issue” has
male issue sucoceed. been used in the text to admit of the
male issue of daughters taking the wealth in default of the
female issue.

Explanation of the text.

Text of Nareda on the
same subject.

endowed and unendowed daughters, it belongs exclusively to such as are
unendowed—Mit, chap. i. sec. iii. para. 11, chap. ii. sec. xi. para. 13. But this
construction is inconsistent with the particle ‘¢ Cha” [and], which is used in
the text of' Gautama, in contradistinction to thé particle ¢ Va' (or), which
ought to have been used to support the above construction.

(1). I think that, before the issue of daughters, a daughter married and
provided must have a place in the line of succession, as it is only on failure
of daughters of every kind that the issue of a daughter succeed under the
passage of Nareda in pira.. 21. See also chap. xi. sec. ii. para. 28 of this
treatise.

(2). InMit. chap. ii. sec. xi. para. 18, this is translated male issue, but
this translation is not borne out by the Sanskrit text as quoted in the Smruti
Chandrika, which simply says “ Anvaya” (issue).
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23. On failure of daughter’s sons also, the sons of the de-
In default of daughters ceased woman divide her wealth and
sons, the sons of the deceas- debts; it appearing from the text
ed succeed. of Yéjfiavalkya, “ Let sons divide
equally the assets and debts after the demise of their parents(l)
[Pitarau],” that, after the demise of the mother, the sons are
entitled to divide equally her wealth and also her debts.
Were the text held inapplicable to
Reason for the same. the maternal estate, the use of the
complex term Pitarau(2) *parents” in the text would become
useless.
24. In default of sons, the assets and.debts of the deoea.sed
In default of sons, the gO to her son’s sons. This is because
asaots and debts go toson's by the text « Debts must be paid
by sons and son’s sons,”(3) sons’ sons
are declared liable to discharge the
debts of their paternal grandmother, and because it is laid
down that debts must be discharged by those that take the
assets.
25. Where the grandsons are by different sons, and they
Grandsons by diferont %X unequal in number, thq allot-
sons and grand-daughters ment of shares to them, during par-
3';3;;::,?‘:;‘;3,,‘?‘?;’,;’;2 tition of their grandmother’s assets
and not per capita. and debts, is to be [as is the case in
the partition of grandfather’s property]4) according to their
respective fathers. Likewise, where there are several grand-
daughters and grandsons by different daughters and unequal
in number, their shares are to be allotted to them through
Text of Gautama on the PReir mothers; it being declared by
subject. Gautama, “ Or the partition may be

Reasons for the same.

(1). Vide chap. ii. sec. ii. para. 18 of this treatise.

(2). In this complex term, the father is first suggested by the radical term
¢¢ Pitr,” and afterwards the mother is inferred from the dual number. See
chap. xi.sec. iii, para. 5 and Note of this treatise. '

(3). See chap. xi. sec, il. para. 10 of this treatise, where this passage
occurs. .

(4). See chap. viil, paras. 3 and 4 of this treatise.
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acocording to the mothers, and a particular distribution may
be made in the respective sets.”(!)
26. Kétybyana says:—“On failure of daughters, the
Passage of Kityfysun inheritance goes to sons.” The term
directing sons to inherit on “ daughters” used in this text means
failure of daughters, PP ynmarried daughters, as in their
case only there could exist no issue
of either sex. The text of K4tydyana must therefore be
understood as applicable to that kind of Stridhana which is
called “ Yautaka.”
27. Where a wife leaves no progeny, her wealth goes to

The property of a child- her husbaud ; it being declared by
Jess woman goes to her :

busband, if she had been Y 8jnavalkya, “The property of a
wmarried uone of the five chjjdless woman [married] in the
approved forms. Passage
of Yéjnavalkya. form denominated Bréhma or even
in any of the four [unblamed modes of marriage] goes to her
husband.”(2) By the use of the particle Api “even” in the
above text, the marriage of the form of “ Gandharva” is also
included.

28. Hence, Menu:—*It is ordained that the property

Passago of Menu on the of a woman married in the form
same subject. called Brahna, Daiva, Arsha, Gan-
dharva or Préjipatya, shall go to the husband, if she die
without issue.”()

(1). Where the daughters were numerous, but are not living; and their
female children are uuequal in number, one having left a single daughter,
another two, and a third three; how shall the maternal grandmother’s pro-
perty be distributed among her grand-daugliters ¥ Having put this ques-
tion, the author rewinds the readers of the mode of distribution of a pater-
nal griagdfather’s estate among his grandsons—Note to Mit. chap. ii. sec. xi.
para. 16.

(2). This text is translated, as follows, in II Digest, page 614: “A married
womau dying without issue, her property received at Brahma nuptials, or
even in other four uubluneable forms of marriage, it goes to her husband;”
but I bave adopted the translation made of the text in Mit. chap. ii. sec. xi.
para. 10, as it appears to me to be more in conformity with the Sanskrit text
a8 quoted in, and interpreted by the Smruti Chandrika.

. (8). InII Digest, page 615, ‘“and” is used instead of *“or” between the
words ‘‘Gaudharva” and ¢¢ Préjépatya,” but this seems to me to be an evi-

dent mistake, us & woman could not be warried in all the five forms, but
enly in one or other of them, . . -
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29. The property of a woman married in one of the five
forms specified, gces in default of
heirs from daughters down to the
son’s scn, to the husband of the deceased and not to the
mother and the like relations.

30. The text of Kéatydyana—* What was given by

Gift by kinsmen to a kinsmen goes, in default of the
:g)em(;i:a[’:):;?:g f::mgn;oe(;f kinsmen to her husband,” refers to
in default of her fesve to  the property of a woman married
tydyana on the subject. in any but the five forms of mar-
riage above described; for, the same author has accordingly
declared :— What is received from parents by a woman
married in the form called ‘Asura’ and the like,(1) goes, in
default of her issue, to her mother and father.”

Received from parents] Received from mother, or father,

Explanation of certsin as a present. In default' of her
terms in the latter text of issue] In default of the issue of
Kityéyana. the woman married in the form of
Asura or the like. The word *“issue” denotes the whole
range of heirs from daughter’s son to sou’s son, who have
been declared above as capable of inheriting Stridhana.

31. Yama says :—“ Wealth which is given at the mar-

Wealth given to o Tiage called “Asura’ or the like is to
woman married in the form  be taken by the father alone, where
of Asura or the like by her . . .
father is to be taken, on her the woman dies without issue.”
flf:"fﬁh:;:tk:‘gec’ff:e; g; The word “given” used in the text
Yama. means ‘ given by the father,” and
hence this text is not inconsistent with the one already cited.

32. In like maunner it must also be understood that

Ta like menner property Stridhana or prop.erty given to a
given by other kinsmen woman married in the form of
reverts also to them. “ Asura” or the like, by her pater-
nal uncle, brother, maternal uncle, and other simliar rela-

tions, reverts, after her demise, to such relations, where they

Exposition of the passage.

(1). The words “and the like” refer here to marriages of the form of
{ Paicacha” or ‘‘Ratchasa.”
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survive her, and that failing them, it goes to her husband.
Gantama aotiors an ex- Gautama, however, as an exception
ception to the rulein the to this rule, says that a certain kind
case of Culka. of donation made by relations does
not go back to the donors. “ The sister’s perquisite [G ulka}
belongs to the uterine brothers; after them, it goes to the
mother.”(1) ‘
33. The definition of Gulka is given in the former sec-
Culka goes to uterine tion.(2) ':l‘lus kind of Property,
brothers, and in default of though given by the bridegroom
them, to the mother. and the like, does not revert to
them, but goes to the uterine brothers, and in default of
them, to the mother.
34. Gankha, after premising ‘“ may take back,” proceeds
Where tke bride dies be- ¢ t he bl‘ld.egr oom [my take. ba.ck]
fore the completion of the his nuptial present.” This text
ﬁ:;’i‘l‘)%"’taﬂ:‘f“;: L oats must be considered as applicable to
sages of Cankha and Yéjna- the case of a bride dying before the
valkya, quoted. . . . .
completion of the marriage ; it being
declared by Y4jnavalkya, ¢ If she die, let what had been
presented be taken back.”(3)
_ What had been presented] Whe-
o xplanation ;Ls:;;t"’:,'} ther a G ulka, ornaments, or the like.
Yéjnavalkya. Be taken back] Be taken back by
the bridegroom.

(1). This passage of Gautara has been translated here in conformity with
the interpretation of the Smruti Chandrika. In Mit. chap. ii. sec. xi para.
14, this passage is rendered thus—* The sister's fee belongs to the uterine
brothers : (after the death of) the mother.” Jimuta Vahana's interpretation,
however, of this passage agrees with that of the Smruti Chandrika. See Jim.
Vah. chap. iv. sec, iii, para. 27, and Note.

(2). Chap. ix. sec, i. para. 5 of this treatise.

(3). The passage of Ydjnavalkya does not end here. It concludes by
saying ‘“ paying however the charges on both sides” (Mit. chap. ii. sec. xi.
para. 29); and the meaning has been explained by Subodhini to be this: after
deducting from the damsel’s property the amount which has been expended
by the giver or acceptor of the maid, or by their fathers or other relations on”
both sides, in contemplation of the marriage, let the residue be delivered to
the bridegroom—Note to Mit, chap. ii, sce. xi, para. 30.
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35. Baudhéyana, referring to the wealth of a damsel,

h says :—“The wealth of a deceased
e wealth of a deceased :
damsel goes, according to damsel, let the uterine brothers
E:Q‘S,’;ﬁ,’*}"’;f d‘;::u'i? "2}’ themselves take. On failure of them,
g;‘e;:;a“l‘l’t":z'h?::mrf“d it shall belong to the mother; or
if she be dead, to the father.”
36. Brahaspati enumerates secondary mothers and points
Brabaspeti's eoumeration out who take their inheritance.
of secondary mothersand of ‘‘ The sister of a mother, the wife of
the heirs to their property. 5 maternal or of a paternal uncle,
the sister of a father, the mother of a wife, and the wife of
an elder brother are declared equal to a mother. If they
leave no (male} issue of their body, nor the son of a daugh-
ter, nor a daughter, the sister’s son and the like shall inherit
their property.”(1)
37. The sons of the sisters of the deceased take the pro-
» perty of their maternal aunt. Like-
Brf‘lff:;;z}fm of the text of  grise, it must be understood, by the
use of the words “and the like” in
the text, that the other heirs are to take the wealth of their
respective secondary mothers in due order.(2)
Succession of the issue of 88+ Likewise, the issue of a rival
a rival wife to the property wife takes the property of the step-
of the step-mother where .
the latter feaves no issue, mother, where the latter leaves no

Liusband, or the like. progeny, husband, or the like. .

(1). This text is translated, as follows, in II Digest, page 621:—* The
sister of a mother, the wife of a maternal or of a paternal uncle, the sister of
a father, the mother of a wife, and the wife of an elder brother, are declared
equal to a mother. If they leave no issue of their bedy, nor the son of another
wife of the husband, nor the son of a daughter, nor the son’s son of another
wife, the sons of their sisters and so forth shall tkerefore inherit their pro-
perty.” The translation contains several additions not borne out by the Sans-
krit text as quoted in the Smruti Chandrika.

(2). By the use of the phrase ‘‘in due order,” it further appears that, in
default of the heir first mentioned, the next in order succeeds. In II Digest,
page 622, it is accordingly said that the sister’s sons and the rest have not a
co-ordinate title but a successive one, and that they therefore succeed in order
as enumerated.
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39. Menu declares that, in certain instances, the issue of

Monu nobiors an exoep- a particular class of rival wives take .
tion to the rule in the cass the property of the deceased step-
of & Brahmani damsel. mother notwithstanding the survival
of the latter’s husband, father, brother, or the like. ¢ The
wealth of a woman which hus been, in any manner, given
to her by her father, let the Brahmani dawsel take; or let
it belong to her offspring.”(1)

40, By the phrase “given to her by her father,” it is

Exposition of the text of intended to show that the Brahmani
Menu. damsel takes the inheritance even
if the brother, father, and others who are declared above to
be capable of taking the inheritance should exist. The
purport of the passage hence is, that the property ofa woman
of a class different from that of her husband is inherited
where she has no issue, by the damsel of another wife cf the
same class with her husband, or her offspring.

41, Itis inferrible from the above passage that where

Toferences deducible from there are several wivessall of classes
the text of Menu. different from that of the husband,
the wealth of a wife dying without issue is inherited, not by
the damsel of another wife or her offspring, but by the
husband alone, where the marriage had taken place in one
of the approved forms, such as Brahma and the like, and,
in other cases, by the donor himself.

42. Kétydyana closes the subject of Stridhana by the

following verse :—‘ Thus the law
clol:::;.gl:e u:f)jeg‘:tyg{:i‘:; relatinggto Stridhana or woman’s
hana, e property and the partition thereof has
been explained.”

43. The meaning is, that the law thus expounded and
the rules of partition thus detailed
relate to Stridhana or woman’s sepa-
~rate property.

Exposition of the passage.

(1). See Mit, chap. ii. sec. xi. paras, 22 and 28, Note.
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SumMARY (BY THE TRANSLATOR).

I. n the case of Stridhana, the demise of the owner.
and the survival of the heir are the only circumstances re-
cognized by law as creating a right in the latter to inherit.

II. That kind of Stridhana, which is termed ¢ Anvédhe-
ya,” and what was given to a woman through affection by
her husband, devolve, on her demise, on the sons and
daughters (excluding, however, widowed daughters) surviv-
ing her, and these are to divide the property equally
among them. They may also give something suitable out
of the property to daughters of daughters, if they have
affection towatds them, but not otherwise. -

IIT. The Stridbana called “ Yautaka” belonging to the
mother goes, on her demise, to her ynmarried daughters
alone, and, in default of them, to sons.

IV. Stridbana not being of the three kinds above notic-
ed, goes first to daughters unmarried, and unprovided
though married. The latter description of daughters includes
not only dadghters destitute of wealth but also daughters
issueless, unfortunate, or widowed. These daughters (name-
ly, unmarried and unprovided) are first to pay their mother’s
debts out of the property and divide the residue among
them. In default of such daughters, (the daughters marri-
ed and provided succeed). On failure of them too, the
right of succession goes to the daughters of daughters, then
to the sons of daughters, then to the sons,and lastly to the
son’s sons. '

V. Where - there are grandsons by different sons, or
grand-daughters or grandsons by different daughters, and
they are of unequal number, they take per stirpes and not
per capita.

VI Where a wife leaves no heirs, from daughters,
down to son’s sons, her wealth goes to her husband, if she
had been married in one of the forms of Brahma, Daiva,
Arsha, Prajapatya, and Gandbarva.

VII, If she Lad been married in the form of 1Asurm,

8
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Paigacha, or Ratchasa, the property left by the woman is
.taken by such of her kinsmen as had given it to her as
Stridhana during her life-time. In default of such kinsmen,
the husband takes the property. :

VIII. The only exception to the above rule is the case
of Gulka, which, though given by the bridegroom and the
like, does not revert to them on the demise of the woman,
but goes to her uterine brothers, and in default of them, to
the mother.

IX. Where, however, a bride dies. before completion of
the marriage, the nuptial presents, &c. given by the bride-
groom will be taken back by him.

X. In the case of property left by a malden, the right
devolves first on the uterine brother, or if there be none, on
the mother; but if she be dead, on the father.

XI. Where a woman dies leaving no progeny, her estate
is inherited either by her sister’s son, her husband’s sister’s
or brother’s son, her own brother’s son, her son-in-law, or
her husband’s younger brother. ®

XII. If all or several of the above heirs are in existence,
it appears that they all have not a co-ordinate title, but a
successive one in the order enumerated.

XTIII. The issue of a rival wife take the property of the
step-mother, where the latter leaves no progeny, husband,
or the like.

XIV. The property of a woman of a class different from
that of her husband is inherited, where she has no issue, by
the damsel of a wife of un equal class with her husband or
her offspring.

XV. If, however, there be no damsel of the wife of the
same class with her husband, her wealth is taken by the
husband alone, where the marriage had taken place in one
of the approved forms, and in other cuses, by the donor

himself.
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CHAPTER X

ON PARTITION OF WBALTH RECEIVED THROUGH SECONDARY FATHERS.

1. Menu:—“Not brothers nor pa-

rents, but sons inherit the property
) of their father.”
2. Here, the objector says, “ Menu has already declared :—
‘A legitimate son (Aurasa)(1) is alone
the lord of the father’s wealth.” This
sufficiently indicates the exclusion of brothers and others
from the participation of the deceased’s wealth. While so,
what necessity was there for express exclusion being made
of them in the text above quoted. It could not be said that
the "above text relates to sons deceased ; for, it would be
clearly inconsistent with the plain wording of the text that
sons inherit the property of their father.”

3. The reply is:—In the sentence *“ Sons inherit the
property of their father,” the words
“father’” and “sons” refer to the
secondary father and secondary sons. The meaning hence is

Kshéiraja and other se- this: The sons of the description of

condary sons inherit iu pre- Kghgtraja and the like inherit the
ference to brothers, parents,

&e. property of their respective fathers
[namely, the husband of the woman on whom the Kshétraja
was procreated and the like,] and not the brothers, &e. of
such fathers.

Passage of Menu.

Objector’s argument.

Reply.

- ton the dif 4. The same author [Menu] de-
enu enumer: 8 the dil- .

ferent classes of secondary fines “ Kshétraja and the other classes
‘sone. of secondary sons” :—

(l)~ The issue of the breast (Uras) is a legitimate son (Aurasa).

.
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- 1.—He who was beéotten, according to law, on the wife

. of a man deceased, impotent, or de-
Kahdiaje. graded, after due authority given to
her, is called ¢ Kshétraja’ or the lawful son of the wife.

II.—He whom his father or mother affectionately(d) gives
Dm'ﬁm. as a son, being(c) alike [by class] and
in® a time of distress ; confirming(®

the gift with water, is called ¢ Dattrima’ or a son given.
III.—He is considered as ¢ Kitrima’ or a son made, whom

Krtrima. a man acquainted with right and
wrong takes,(¢) the boy being equal

in class and endued with filial virtues.(1)
IV.—In(@ whose mansion soever a male child shall be

Gudhotpanna, brought forth, if the real father can-

not be discovered, that child is called

¢ Gudhotpanna’ or a son of concealed birth in the house, and

belongs to the lord of the wife [by whom the child was
secretly conceived].

'V.—A boy, whom a man receives as his own son after he

A .
Apavidha, has been deserted(*) by his parents

or by either of them, is called an
« Apavidha,’ or a son rejected.

VI.—A son, whom a damsel conceives secretly in the

Kinina. house of her father, is considered as

the son of her husband and denomi-

nated ‘Kanina’ or damsel’s sop, as being born of an
unmarried woman.(2)

VIL—If a pregnant young woman marry, whether her

pregnancy be known or unknown,
Sahodha. the male child in her womb belongs

(1). In II Digest, 410, this text is translafed, as follows :—‘‘He is con-
gidered as a son made, or adopted, whom a man takes as his own son, the
boy being equal in class, endued with filial virtues, acquainted with the merit
of performing obsequies to his adopter, and with the sin of omitting them.”’

(2). 'This text is tranelated, as follows, in II Digest, 377 :—* A son whom
the daughter of any man privately brings forth in the house of her father, if

she afterwards marry her lover, is described as a son begotten on an
unmarried girl,”




CHAP, X.] THROUGH SECONDARY FATHERS. 141

to therbridegroom and is called ¢ Sahodha’ or a son received
with bis bride. '

VIII.—He is called ‘Krita’ or a son bought, whori a
man, for the sake of having issue,
purchases from his father and mother,
whether(f) the child be equal or unequal to him.

IX.—He whom a woman, either forsaken by her lord or
a widow, conceived by a second hus-
band whom she took by her own
desire, is called a ‘Paunarbbava’ or the son of a woman
twice married.

X.—He who has lost his parents or been abandoned by
them without just cause, and offers
himself to a man [as his son] is
called ‘ Svayamdatta’ or a son self-given,

XI.—A son begotten through lust on a Gudra woman by
a Brabmin is a corpse(i) though liv-
ing, and is therefore called ¢ Parasava,’
a living corpse. :

Thus the learned have namedr?) eleven sons [Kshétraja

These are substitutes for being the first of them] in due order
& begotten son. as(j) substitutes for a begotten son,
to(®) secure the performance of religious rites. :

[a.] Confirming the gift with water] This indicates

. . thesform in which the gift of a son

Explanation of certain |
terms in the above passage is to be made. 'We have shewn the
of Meuu. law relating to the gift of a son in
the chapter * On Donor and Donee.”

[6.] Inatime of distress]() In a time of famine or the
like, or where the adopter is in distress from want of issue.

[c.] Being alike] The giver and the receiver being both
of the same class.

[d.] Affectionately] Without avarice.

[e.] Takes] Takes, as a son, one having no gnardian.

Krita.

Paunarbhava.

Svayamdatta.

Parasava.

(1). Asto the different constructions put upon the term * distress,” see
note to Mit. chap. i. sec, xi. para. 10,
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/] Whether the child be equal or uﬂequal] Eqaal or
unequal in good qualities.

[¢] In whose mansion] By the wife in the mansion.

[~.] Deserted] Deserted because he was born at an in-
auspicious hour or the like and not because of degradation.

[.] A corpse though living] A dead son though with life.

[j.] Assubstitutes for a begotten son] Assecondary sons.

[k.] To secure the performance of religious rites] To
prevent failure occurring in the performance of Gradha and
other rites performable by a legitimate son, from want of
such a son. )

[l.] Have named] Have named for persons who may
apprebend failure of religious rites.

5. The secondary sons thus enumerated had all been

The adopted son alone TYéCOgnized as sons in former ages ;
recognized in tf‘:’r Tf;:i 282 but, in the Kali age, the adopted son
begotten. alone is acknowledged. By the text
“None is to be taken as a son except a son of the body or
one who is adopted;” the learned have, in the early period
of the Kali age, prohibited the recognition of any other son
than the legitimate and the adopted, with the view of
maintaining virtue in the world.

6. The appointment of a daughter to raise up a son to

The appointment of a her father must also be considered
daughter prohibited in the by the same text to be prohibited in
Kali age. the Kali®age, such a son not being
either one of the body or adopted. The conclusion hence is
that, in the Kali age, in default of a legitimate son or grand-
son, the adopted son alone and none else is recognized as a
subsidiary son. :

7. Even a son of the bod’ does not become a legitimate

A son of the body doss °°" when he is born of a wife of
not become legitimate when an unequal class, the marriage of a
ﬁgei;;;‘;';‘l;’:: w‘l’,':::;:g % Wwoman of an unequal class being in
Dharmajnya. itself prohibited in the XKali age.

Accordingly, Dharmajiiya :—* The marriage of girls of an
unequal class by twice-born men,” Add to these, *is

e
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prohibited by the great in the Kali age, in view to maintain
virtue.”” We have not therefore detailed the laws relating
to partition of property among sons of unequal classes,
secondary sons [an adopted son excepted], appointed(l)
daughters, and the sons of such daughters, as it would tend
in vain to swell the work; such a partition being in the
present age obsolete. :

8. Menu, however, declares :—*“If, among several brothers

of the whole blood, one have a son

A son-leas man does not
become a father by reason born, Menu pronounces them all
of his brother haviog a son- gy therg of a male child by means of
that son.” This text does not actually make the brother
of one having issue the father of a male child by means of
that issue; the law treating him as issueless though his
brother has issue. Hence Yé4jfiavalkya, in the text:—(2)
“The wife and the danghters, &c.,”” contemplates a deceas-
ed to be issueless notwithstanding the existence of his
brother’s son. He further places a brother’s son in the line
of heirs to the property of an issueless man, after the wife,
daughter, parents, and brothers.

9. The objector here asks:—“If one were not to be
considered a father by reason of his
brother bhaving issue, of what use
would be the above text of Menu ?” The reply is that, in the
chapter treating of persens competent to perform the
Gradha and the like, one brother
is declaredas becoming a father by
reason of another giving birth to a child, and this is sim-
ply to extol the merits of the issue of the body, and is not
to be understood in its litegg sense any more than the
expression “ Father [thatha] of the village.”

10. Sangrahakara, however, says:—* Where there are -
several uterine brothers of the same
class and oue of them begets a son,

Objector’s argument.

Reply.

Passage of Sangrahakara.

(l&t This refers to a daughter becoming, by special appointment, a son;
see Mit. chap. i. sec. xi, para. 3—Note. .
(2). Vide Mit, chap. ii, sec. i, para. 2.
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.

the rest are considered fathers by means of that son. The
same principle holds good where there are several wives.
If one of them begets a son, he offers funeral cakes to all
the rest.”
11. To reconcile this text with what has been already
said, Devasvami construes the pas-
Devasvami's construction
of the passage of Sangraha- sage as follows : —¢¢ Because it is said
kara. at the conclusion of, the treatise [of
Sangrahakara] that ‘in both the cases, no other sonis to be
substituted,” it must be understood by the two Glokas or
texts composing the passage, ©where there are several
uterine brothers of the same class and one of them begets a
son, &c.,’ that, where there is a brother’s son or the son of
a rival wife and he is capable of serving in any way as a

substitute for the son of the body, no other son is to be
substituted.”.

12. Hence, in the Kali age, property devolves from the
Conclusion. secondary father on the adopted son
alone and on no other kind of

secondary sons,
13. Menu, on the subject, says :— Of the man to whom
Adopted son takes the * %P ha,.s been given, adorned with
effects and “Gotra” of the €very virtue, that son shall take
adopter. Passageof Menu. 4),0 heritage even though brought
from a different ¢ Gotra’ or family.”() The particle ‘Api’
(even) used in the text, indicates that the same is the case

(1) InS. A. No. 412 of 1869, [I M.H.C.R. 54] the Madras High Court

held that the adoption of an only son was, when made, valid according to
Hindu law,

As to the validity of the adoption of an eldest son, see Regular Appeal
No, 49 of 1853, M.S.D. of 1854, paff® 31.

The weight of authority is against the validity of the adoption of one
upon whom the Upanayana or investiture with thread has been already per-
formed. See the Judgment of the High Court in Special Appeal No. 85 of 1865,
III M.H.C.R. 28.

An orphan cannot be adopted—II M.H.C.R. 129.

A widower may adopt—II M.H,C.R, 367.

A widow may adopt under the authority of her husband or with the
assent of the majority of his surviving kindred—II M.H.C,R. 206.
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where the son adopted belongs to the same ¢ Gotra’ or
family with the adopter.

14. The substance of the third(l) quarter of the

above text is explained by Devasva-
of?::?:::gi: explanation mi, as follows :—¢ He, the adopted,
takes the whole effects as well as the
¢ Gotra’ of the adopter.” It must therefore be concluded
that, by the® faok of adoption, the adopted acquires a right
over the property of the individual who receives him in
adoption, and also gets his [adopter’s] « Gotra” or family
name.?) Likewise, the adoption
ﬁoﬁlﬁﬁ::t:::le;:g;fy.boy seversthe boy from hisnatural famil Yy,
and renders him no more the son
of his natural father. He is hence excluded from the par-

. ticipation of the wealth of the per-

He possesses no right of .. .
succession in his matural Son who gave him in adoption and
family. . also from bearing his family name.(3)
15. Accordingly, it is declared in the following text :

“A given son must never claim

5 e:t‘.m‘ quoted on the sub- 4 family and estate of the natural
father.”

16. In taking the assets of the adoptive father too,

An adopted son entitled UDETe are certain instances in which

to one-fourth share only the boy a.dopted does not inherit

l’ﬁi‘?,&d‘f?‘&ﬁt"pﬁ;ﬁ the whole estate. Accordingly, Va-

of Vasishta. sishta:—“ When a son has been

(1). This is that portion of the passage which begins with “ That son
shall take the heritage.”

(2). See Narasymmal vers. Baloramacharly, in which the Madras High Court
observe that the theory of an adoption i@ complete change of paternity ; that
the son is tqybe considered as one actually begotten by the adoptive father, and
he is 80 in all respects save an incapacity to contract marriages in the family
from which he was taken—I M.H.C.R. page 420,

(3)- In 8. A.No. 177 of 1861, [ M.H.C.R. page 180], the High Court
have ruled that a member of a Hindu family cannot, as such, inherit the
property of one taken out of that family by adoption ; and that the severance
of an adopted son from his natural family is so complete, that no mutual
rights as to succession to property can arise between them,

19
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adopted, if a legitimate son be afterwards born, the given
son shares a fourth part.”(1)

17, Vishnu :—*“ Among grandsons by different fathers,
the allotment of shares is according
to the fathers. Each of the grand-
sons takes that which was his futher’s property and not the
other.”

18 If, where, among several brothers® one has a true

Partitim among the legitimate son, and the others have
principal and secondary sous  sons of the description of “ Kshétra-
by different fathers takes , . .
place according to their res-  J& aud the hke, and the brothers die
pective fathers. in an undivided state, the partition
of the grandfather’s property then takes place among the
principal and secondary sons according to their respective
fathers.(2)

19. There too, where the secondary son of a brother has

There too, {he accondary been superseded by a.legitimate SOm
son gets only a fourth part Subsequently born to the same
:i:}iixléiti: ::u*fe'sedc‘i Y brother, the former, that is, the

secondary son, gets only a fourth
part according to the law as alrcady set forth (para. 16).

20. A similar rule is to be observed (mutatis mutar-

A similar ruleto be ob- (28) where some of the brothers
perved where some of the 1y g1 dead and the others are

brothers are living and the
others dead. living.

Passage of Vishnu.

SUMMARY (BY THE TRANSLATOR).

I. There are eleven kinds of secondary sons, but, of them,
the adopted son alone is recognized in the present Kali age.
He inherits in default of a legitimate son or grandaeon.

II. Even a son of the body does not become a legitimnate
son when he is born of a wife of an unequal class.

(1). See Ayyavu Muppanar vers. Niladatchi Ammal, wherein the Madras
High Court have ruled that the thare of au adopted son is one-fourth of the
share of a son Lorn to the adoptive father after the adoption—I M.H.C,R. 45.

(2). See chapter viii, para, 1 of this treatise.
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IIT. A sonless man does not become a father by reason
of his brother having a son. .

IV. An adopted son takes the whole effects, as well as
the “ Gotra” or family name of the adopter.

V. Heis excluded from participation of the wealth of
his natural father and also from bearing his family name.

VI. When a son has been adopted, if a legitimate son
be afterwards born, the adopted son shares ouly a fourth

-

part.
VII. Among grandsons, principal and secondary, by
different fathers who are deceased, the partition of the
grandfather’s property takes place according to their (grand-
son’s) respective fathers.
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CHAPTER XI.

ON THE ORDER OF SUCCESSION TO THE ESTATE OF ONE DYING
WITHOUT MALE ISSUK.

SECTION 1.
ON THE WIDOW'S RIGHT OF SUCCESSION.

1. Menu:—“The estate of one who leaves no male
"Pext of Menn. issue is inherited by the father or by
the brother alone [Eva].”(1)
2. The literal meaning of this passage is clear ; but the
Pusaée of Sangrabakara Pu.rport of’ it is rather obsoure, and
explaining the purport of it is explained, as follows, by Sangra-
the above text of Menu. bakara :—“ We mnow explain by
whom .the property of one who dies without son of any
description is to be inherited.”
3. The meaning of Sangrahakara’s passage is this:
Exposition of the passages VY Dl€T@ & person possessing estate
of Menu and Saugrahakara. dies without a son principal or
secondary, then, that is, after the death of such person, if
it be asked who inherits his estate, Menu declares that
it is to be inherited by the father or the like. But
the word “now,” used in the text of Sangrahakara, shews
that the passage of Menu is applicable only to a case in
which there may exist no nearer relation of the deceas-
ed capable of conferring manifold benefits on him than
the father and the like. Sangrahakara, therefore, bearing
in mind that secondary sons are nearer relations of the
deceased than the father and the like, construes the passage,
“The estate of one who leaves no male issue is inherited by
the father, &c.” as referring to one destitute of sons of any

(1). See chap. xi. sec. v. para, 10 of this treatise,
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description. This is unobjectionable. As secondary sons are
better competent to confer benefits temporal and spiritual
on the deceased than the father and the like, and are
hence his nearer relations, so are widows also (as appears
from a careful examination of the Vedas, Smrutis, &c.) better
competent to confer benefits temporal and spiritual on the
deceased than the father and the like, and are therefore his
nearer relations coppared with the father and the rest. It
is hence inferrible that Menu declared the estate of a sonless
man inkeritable by the father, in default of even the widow.
4. DBrahaspati, therefore, observing that wives are more
_ Widows are entitled to closely allied to the deceased than
;;;‘;g“;:i‘f;p;l“m‘kfzgc'gngf any one else by reason of their con-
ary. Paseige of Brabaspati. ferring benefits temporal and spirit-
ual on him, holds, by the following passage, that the widows
alone are entitled to inheritance in default of secondary sons,
notwithstanding the existence of the father and relations as
far as “ Sdkulyas.””(1) “In Seripture andin the code of law,
as well as in popular practice, a.wife is declared by the wise
to be half the body of her husband, equally sharing the
fruits of pure and impure acts.(?) Of him whose wife is
not deceased, half the body survives; how then should
another take his property while half his person is alive ?
The widow (Patni) of a deceased man who left no male
issue takes his share, notwithstanding kinsmen, a father, a
mother, or uterine brother, be present.”
5. By the second hemistich of the above passage, the
Object of the second be- superiority. of a wi.dow _over the
mistich of the above pas- father and the like, in point of com-
nage. petency to procure for the deceased
benefits temporal and spiritual, has been demonstrated.

(1). Sakulyas are distant kinsmen or Samanodacas. See chap. xi. sec. v.
para. 13 of this treatise.

(2). Another reading of this passage is to be found in some of the copies
of the Smruti Chandrika. -Pumséh Punéya Phala Samd “ equally sharing the
fruits of the pure agts of the husband” instead of Pdneya Puneya Phala
Samd *‘equally sharing the fruits of pure and impure acts.” -
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G. That a wife is half the body of her husband, is pointed

Authority of Seriptare out.in the following p:isss.tge of t'he
cited in support of theabove  Scripture: **She who is a wife
passage of Bralaspati. {Patni) is half of her husband’s
body (Athmanah) itself.” The word ¢Athmanal’ means
“of the body.” The substance of this passage is, that a wife.
confers so much benefit temporal and spiritual on her
husband as half of his own body does. .

7. In the code of law, that is, in the Darma Gasti4,

Authority of the Code of 1t 18 laid down thus : “ Of him whose
Law, cited. wife drinks wine, half the body sinks.
In the case of him, balf of whose body has sunk, no expiation
is prescribed.”

8. In popular practice, 7.c. in the Gasters exhibiting the

Anuthority of the Casters laws sanctioned by popular usage, it
oxtiliiing the porularprac 30 provided « Which learned will
renounce a wife who is half of the body?”

9. Equally sharing the fruits of pure and intpure acts]

. . This is because a wife (Patni)* pos-

Certain terms in the pas- . .
sage of Brahaspati [para. 4], Sesses power to associate with her
explained. husband in the performance of reli-
gious rites. 'Who left no male issue] Who left no son, prin-
cipal or secondary.

'The wife « Patni,” means a wife lawfully wedded in one
of the approved forms of marriage,
Brahma or the like, capable of con-
ferring on the wife a power to associate with her husband in
the performance of religious sacrifices ; it being also declared
by Panini that ¢ theterm Patni ¢ wife,” anomalously derived

Authority of Panini, from Pati ‘husband,” is employed
quoted. when connection with sacrifices
(meaning religious rites) is indicated.”(}) The term ‘ Patni”
applies to a wife of no other kind.

Who is Patni.

* As to the definition of “Patni” by Mit&kshara, see Mit. chap. ii, sec. i.

para. 5.

(1). The term “‘Patni” is formed by the letter “ N” being added to the
word ‘‘ Pati” [before the letter i.]
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10. Hence a wife bought (as in Asura marriage, &o.) is
A wife married in the form DOt called ¢ Patni,”” there nct being
of Asura, &c. not a Patel.  jp her that connection with religious
rites which is essential to a “ Patni.” Accordingly, in another
Passage of Smruti on the Smruti:  “That woman who has
. subject. *  been purebased for value paid is not
styled a ¢Patni’;—she associates neither in rites relating to
deities, nor in ritesgrelating to the manes. The lcarned call
her to be a slave (Dasi).”
11. When a wife is not a Patni, she is capable of confer-
A wife not being of the Ting temporal benefits only. In order
::1‘;11‘[)0::1 l?wfgtt;ﬁén‘c;}xfers ‘t‘oPsho’\:r .tha.t. a wife, not beiril,g a
She is called a slave by atni” is incapable of conferring
the learned. spiritual benefits, it is said that the
learned call such a wife a slave or * Dasi.”
12. Hence, by the term “ Patni” being used in the text
What is intended by the (para. 4) of Brahaspati above quoted,
the °lfa?s’:gtee'ff‘ ‘i,f;g:;p;a before the plirase * takes his share,”
in para. 4. it is shewn that, to entitle a
widow to inblerit the estate of her husband, it is essential
that she should have been capable to perform the rites
relating to ‘the manes and the like. .
Prajapati therefore points out, by the following passage,
Passage of Prajapati on that, to such a Patni alone, the right
the same subject. of inheritance attaches, as is capable
of maintaining by her _chastity the religious rites pres-
cribed by both the Seripture and the code of law. ¢ Dying
before ber husband, a chaste woman [Nari] partakes of his
consecrated fire [Agnihotra],(1) or if her husband die [before
her], she shares his wealth. Thisis a primeval law.”(?)

(1). Partakes of his consecrated fire] This is because, after her decease,
her body is burnt with fire taken from his consecrated hearth—Mahaecwara ;
see Note to Jim, Vab. chap. xi. sec. i. para. 2.

(2). This text has been translated, as follows, in IT Digest, page 522:
¢ Since she was previously espoused in due form, she must support the con-
secrated fire ; and after the death of her husband, the widow, faithful to her
lord, shall take his wealth : this is a primeval law.,”



152 ON WIDOW'S RIGHT OF SUCCESSION. [CH.XLS.L

. , .

Certain terms in the pas- By the 'word “ Agnihotra’ used-m
mage of Brahaspati, explain- the text, is meant the fire bglonging
ed. to the consecrated hearth.

A chaste woman] A. virtuous woman or one that lives
with her husband, assoeiating with him in the performance
of rites ordained by the Gruti and Smruti, and observing
fastings and other religious ceremonies.

13. The term *“ woman” [Nari] used in the above text

What is meant by the of Prajapati, means a wife of the rank
term ¢ Nari,” used in the . . .
passage. of a Patni, That she is such a wife
is apparent from her being said to be the partaker of conse-
crated fire.

14. To a wife competent to associate with her husband

Preference given toa Patni in the pertrormance of religious rites,
over the brother and the Prahaspati gives preference over the
like in performing the rites . . .
relating to the manes. Pas- brother and the like in point of per-
sage of Brahaspati. forming the rites relating to the
manes. “On failure of a son, a wife [Patni], and on failure
of a wife, an uterine brother.” :

15. On the subject, Vrddha Menu :—*The widow [Patni]

A chaste Patni presents Of @ childless man, keeping unsulli-
the f 1 oblati f h ' -
e e ot chtaine. his fed h?r hus.bz?nd s bed, and persever
entire share. Passage of ing in religious observances, shall
Vrddha Meou. alone present his funeral oblations
and obtain also his entire share.”(!)

16. In the second hemistich of the passage, an inversel?

Exposition of the pas- order in point of construction must
sage. be observed. It must be construed

(1). In the commentary of Jim. Vab, which bears Raghunandana’s de-
signation, another reading of the text is noticed : viz., Krtsnam arthatn
¢ the entire estate,’ instead of Krtsnamamcam °the entire share.’ That read-
ing is countenanced by the Ratnakara and Chintamani, but disapproved
by Jim, Vab. with whom Viramitrodaya and the Smruti Chandrika agree.
See Note to Jim. Vah. chap. xi. sec. i, para. 7.

(2). In this hemistich it is said, first, that the widow shall present her
husband's funeral oblations, and then that she shall obtain his entire share,
but in fact, without first taking possession of the estate, it would be impossi-
ble for her to defray the expenses of his funeral rites. )
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that a Patni possessing the qualifications referred to, ought
exclusively to take, first, the whole estate of her husband and
then offer his funeral oblaticns; and that, during her life-
time, neither the brother nor the rest are competent either
to take the inheritance or to perform the obsequies.

17. Keeping unsullied her hushand’s bed] Being chaste,

Certains terms in the pas- L €Tsevering in religious observances]
sage explained. o Practising religious ceremonies even
during the life-time of the husband with the husband’s per-
mission, it being declared by Gankba and Likhita : « The
duty of a wife is to commence wilfully the religious obser-

vances, fastings, sacrifices,(1) &ec. with the permission of her
husband.” . ,

18. It is hence to be understood that the author of the

assage indirectl oints out

A Patni inheriting her p ,g . . y P ° ) that a
husband’s estate must also  Patni, to inherit her husband’s estate,
be a pious woman. must also be a pious woman.

19. The words “obtain also’” have been used in the

Patni obtains indepen- above text,para. 15, of Vrddha Menu,
g;';g,r;:;p;’;;? her hus  to show that a Patni who, by reason
demise. of her matriage, acquired(2) owner-
ship but of a dependent character over the entire property
of her husband, obtains, on his demise, independent power
over it.(3)

20. In the following passage of Prajapati, the meaning

| ¢ : b

The terms ** funeral ob- of the words ¢ funeral oblations” and
htio:a” and “entfir$ ;5;«1 “entire” used in the above text of

t by a8 .
Een\: ep:psl’:i‘:edoby Praja- Vrddha Menu, para. 15, has been ex-
pati. plained :—* Having taken his move-
able and immoveable property, the precious and the base
mietals, the grains, the liquids and the clothes, let her duly
offer his monthly, half-yearly, and other [Adikam] funeral

(1). The duty of a wife to perform sacrifices may be imagined in instances
where the perpetual fires, such as ‘¢ Agnihotra,” * Aupasana,” &c. are
maintained by the wife with the husband’s permission during the temporary
abeence of the latter from home. :

(2). Chap. ix. sec. ii. para. 14 of this treatise,

(3). This independent power is however subject to the restriction con.
tained in para. 29 of this section. 20
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repasts.(l) 'With presents offered to his manes and by piows
liberality, let her honour the paternal uncle of her husband,
his spiritual parents (Gruroo),and daughter’s sons, the children
of his sisters, his maternal uncles, and also aged and unpro-
teoted persons and guests.”

Base metals] Brass, lead, and the like: With' presents

Explanation of certain offered to his manes] With boiled rice
terms in the passage of oOffered in honowr of departed ances-
Prajapatl. tors. By piousliberality ] By presents,
&c. made for the construction of wells, tanks, and the like,

21. 'Phe rule hence inculcated is, that-a Patni having

A Patni, on taking her taken the entire property of her hus-
‘;{’;‘;‘:“;"p::;‘;;i',“:;‘;;i;g; band inclusive of immoveables, muss,
snd charitable. in proportion to the wealth derived
by her and in presence of the spiritual counsellors and priests
of her deceased husband, perform acts [within the compe-~
tence of a female to perform] calculated to increase the pros-
perity of herself and of her lord'; such as making Gradbas,
digging wells, &c. and giving presents, all requiring for their
accomplishment pecuniary aid. ' -

22. Some, however, say that the wealth inherited by a

The opinion of some that WidoW [Patni] is not enjoyed by
wealth: ~inherited by a the worthy relations of her husband
widow does not prove bene- .. .
ficial to her husband, re- and does not prove beneficial to him,
jocted. and that consequently the heritage
becomes useless, and the widow is not hence entitled to
inherit all the property of her husband, But this opinion is
to- be rejected as groundless.

23. The right of a widow [Patni] to inherit arises only

Patat inheedts only where where the husband dies divided in
the :,:.‘b‘;,’n;ndm. givmd, estate.(2) Accordingly, Brahaspati :—
Text of Brahaspati. “ Whatever property a man possesse;s'
of every kind after division, whether mortgaged or other,

(1). The author of Vya. May. varies the reading of this passage by omit-
ting mention of grains after metals, and reading abdikam ‘yearly’ for
adikam, other.’ See Nute to Vya. May. chap. iv. sec. viii. para. 2.

(2). According to the Bengal law, the property of a man dying without
male issue goes to-his widow whether he be divided from his co-heirs or not
—Jim. Vah. chap, xi. sec, i, para, 46,
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the wife [Jaya] shall take after the death of her husbaad,
with the exception of fixed property.”

24. The purport of the text is, whatever is the property
of a deceased husband, whether con-
sisting of moveables or immoveables,
whether pledged or otherwise, the widow alone takes, where
the husband was a divided member of the family.

25. From its being laid down that a widow becomes en-

Where the husband dies titled to succeed where the husband
\:g{lviev:de:&hi:npz%t;er:gdﬁ: dies divided, it is understood that
but on his surviving co-par- Where the husband diesundivided,his
ceners. father, brother, or the like, who lived
in union with him takes the property of the issueless man.(1)

The term “Jaya” used The word ¢Jaya,” ug;.ed in the
in the text of Brahaspati, above text of Brahaspati, means a
explained. wife (Patni).

With the exception of fixed property] This exception is

A Patni not having even applicable to a Patni who has not
;m“;:‘,g‘;:‘f,'l,d;f.;;;’;;“}';'g even a daughter, for, if it were to
herhusband. be held applicable to .every widow
generally, the passage would be inconsistent with that of
Prajapati: “Having taken his moveable and immoveable
property, the precious and base metals, the grains, the
liquids, and the clothes, &c.”” para. 20.

26. The inconsistency cannot be attempted to be removed

The text of Brahaspati DY saying that the text of Brahaspati
cannot be considered a3 ap-  jg 555licable to a case where the hus-

licable to a case where the

usband dies undivided or band dies undivided, or where the
where the widow does not

lead a virtuous life. widow does not lead a virtuous life.(2)

(1). In Varadiperumal Udaiyan vers. Ardanari Udaiyan, the Madras High
Court held that on the death of an undivided Hindu without leaving male
issue, his property, unless previously disposed of, devolved on his surviving
co-parceners, and that his widow was only entitled to maintenance—(
M.H.C.R. page 412). But see the Judgment of the Privy Council in Kattama
Nauchear vers. the Rajah of Shevagunga (ix. Moor. I. C. 539), in which they
have ruled that, by the law of inheritance prevailing in Madras and throughout
the southern parts of India, the separately-acquired estate descends to a
widow in default of male issue of the deceased husband.

(2). M#&dhava considers this text of Brahaspati to relate to the prohibition
of sale or other transfer of real property, by a widow, without concurrence
of the heirg—Vay. May. chap. iv, sec, viii. para, 3.

‘Exposition of the text.
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27. To prevent. any such construction being put upon

Such a construction jn. the passage,thesame author [Brahas-
cowpatille with anctber pati] has stated :—* Even if virtu-
passage uf Brahaspati. . .

. ous and if partition have been made,
podeason Why au fssucless o vvoman is not fit to enjoy real pro-
immoveable property. perty.” The object of this passage
is to explain thut real property being the means of sub-
sistence among the descendants of a Hindu family, is
inheritnble only by a widow that has got issue, and that
therefore a widow [Patni] having no issue, has no title to
inherit the property although she may be virtuous and the
family divided.

28. The same author [Brahaspati] further says : —*After

A third passage of the the death of the husband, the widow
:'éi"l‘l:ws&ug‘;gn“reszi:gﬁ: preserving [the honour of] the family,
alieuations, &c. of the pro- shall obtain the share of her husband
perty iuberited by them. g4 Jong as she lives; but she has not
property [therein to the extent of] gift, mortgage, or sale.”

Cortain expression in the Preserving the honour of the
passage, explained. family] Preserving the honour” of

the line, in other words, virtuous.

29. The competency of a widow to make gifts for religi-

The passage applicable to  OUS and charitable purposes, such as
gifts, &c. not being religivus  the maintenance of old and helpless
or charitable. . .

persons, being sanctioned by law,

the above passage must be held as contemplating the want
of independence of a widow in making gifts, &o. for purposes
not being religious or charitable, but purely temporal, such
as gifts to dancers, and the like.(!)

80. A widow thus possesses independent power to make
gifts for religious objects,® and therefore the same author

(1). Vyvahara Mayukha is of the same opinion ag the Swruti Chandrika.
He however attributes the passage referred to in this paragraph to Kdtydyavs,
2ud eays that it is a prohibition of gift of money or the like, to the Bandi,
Charana, and the like swindlers—V. M. chsp. iv. sec. viii. para. 4.

(2). See Collector of Masulipatam wversus Cavaly Vencata Narraisappsh
8 Moo. I. A. page 529], in which the Privy Council have ruled: .

1stly.—That by the Hindu law of inheritance a childless widow takes as
heir, but it is only a special and qualified estate. .

ndly.—That if there be collateral heirs of the husband, the widow cannot

.
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[Brahaspati] enjoins, by the following passage, the con-
_In respect of reiigious StaDb presentation of gifts by a
ig;fdt;en?jen‘:ldg«:vezomi)ﬁf widow for religious purposes. A

sage of Brabaspati on the widow activ g i ito-
subject. \ ively engaged in merito.
rious observances and fasts, constant

in the duties of her widowhood, making daily religious gifts,
even if wanting a son, shall reach the heavenly abodes.”
31. The daily making of religious gifts, as directed in the

A widow competent even above passage, would be iwmpracti-
to make a mortgage or sale  cable, if the widow were held to
for religious objects, . :

. possess no independent power. It
is hence to be understood that the law does not deny the
independent power of a widow even to make a mortgage or
sale, for the purpose of providing herself with funds neces-
sary for the discharge of religious duties.

82. Kétyayara declares: “ Let the sonless widow, pre-

Passage of Ktysyana Serving unsullied the bed of her lord
directing & sonless widow and abiding With her venerable pro-
simply to enjoy her hus- . .
band’s property with mo- tector Guroo,(1) enjoy with modera-
deration until her death. . :

tion the property until her death,
After her, let the heirs take it.”
‘With moderation](?) Patient of the control which the

Esplanation of a certain relations of her deceased husband
expression in the passage.e gy exercise over her in the disposal

of wealth.

alien the property except for special purposes, such as for religious or chari-
table objects, or those acts which are supposed to conduce to the spiritual
welfare of her husband, in which circumstances she has a larger power of
disposition than that which sbe possesses for purely worldly purposes, to sup-
port an alienation for which purpose, she must show actual necessity.

8rdly.—That the restrictions imposed by the Hindu Law ona widow’s
power of alienation of her husband’s estate are inseparable from her estate
and do not depend oun the existence of heirs capable of taking on her death.

See also Judgment of the High Court in S. A. No. 222 of 1866 (M.H.C.R.
vol. iii. page 116).

(1). Thereis another reading of this passage Vritai Stitha ‘¢ Living vir-
tuoualy” instead of Gurau Stitha, ‘“ Abiding with venerable protector,” See
note to Jim. Vah. chap. xi. sec. i. para. 56.

(2). With moderation] With abstemiousness, according to the commen-
tators Crikrishna and Achyuta, See note to Jim, Vah. chap. xi. sec, i. para. §6.
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38. This passage is applicable(l) to the case of undivided

To what case the aboye VWeaith Which a widow (Patni) may
passage of Kdtyayana is herself take on account of her sub-
spplicable sistence in consequence of her father-
in-law and the like not being qualified to maintain her or
continuing engaged in other concerns. If, on the con-
trary, the above passage were held to refer to divided wealth,
_ it would become opposed to the ascertained principle of the
text (para. 15) of Vrddha Menu and others.

84, When the father-in-law and the like are qualified to

. Wher%, in an undivided maintain the widow and take them-
;ﬂfg:;;{ﬁ’;"&fn‘{m selves the property of the deceased
the widow and take them- ypdivided member of the family,
selves the property of the o . .

deceased, they alone are to they alone are to maintain the widow

mﬁ;ﬁ“&fgﬁ”’;&g’g from the property so taken. Accord-

areda. ingly, Nareda:—“&Vhichever wife
(Patni) becomes a widow and continues virtuous, she is
entitled to be provided gith food and raiment by the elder
brother of the deceased or by her father-in-law or by a
‘ Gotraja,’ (a member born in the same family) or any other
person.”
In order to maintain the widow, the elder brother, or
The duty of maintaining 30Y Of the others above mentioned,
2:;;":& 1';’?;:238,:";;': must have taken_ the property of the
perty. deceased ; the duty of maintaining
the widow being dependent on taking the property.
35. Katyfyana lays down an additional rule on the sub-
. jeet :—¢ But if her husband have de-
ghoood and ralment, of 3 parted for heaven, the widow obtains
wealth may :’;Kszz;gyfl‘l’: fo?d and raiment; or [thu] sl.le. re-
ceives a share of the updivided
wealth [Dhana] so long as she lives.”’(2)

(1). Inthe Judgment of the High Courtin S. A. No. 81 of 1865 (M.H,C.R.
vol. ii. page 402), this passage is cited as relating to the succession of a widow
to the property of her husband, who died divided and without male issue.

(2). In the Judgment of the High Court in Regular Appeal No. 65 of
1864, M,H.C.R. vol, ii. page 337, it has beenruled that a woman divorced

3
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A share of the undivided wealth] Such a share as would

Esplanation of certain D€ iecessary for subsistence without
terms in the text. - distress and for the performance
of religious ceremonies [daily and occasional] within the
eompetency of a female to perform, and requiring for their
completion pecuniary aid.

36. The particle “ Thu” used in the text has the sense

The object of the particle ©f V& “or,” and indicates an alter-
;;311‘;’;93@ in the text, npative. The second hemistich of

the passage must therefore be read

«Or she receives a share of the [undivided] wealth [Dhana”],

87. The term “Dhana” used in the text being simply

In lieu of a share of indicative of property of any nature
wealth, a portion of landed .
property may bo assigged capable of affording the means of
to a widow. . subsistence, &ec., a portion of the
landed property belonging to the family, yielding an income
equal to the share of wealth above prescribed, may be assigned
in lieu of the share of the undivided wealth.

88. The course provided in the first hemistich of the

The giving of food and above text, para. 35 of Katydyana,
raiment is spplicable to a namely, that of receiving food and
widow not being * Patni.” . . .

raiment, refers to a widow not being

a ‘Patni;’ the law providing, in her case, a small share of
wealth only sufficient for maintenance.

39. Nareda declares what is the minimum rate of main-

Noreda defines the mini. teDANCe payable in kind and in
mum rate of maintenance. money. * A virtuous woman whose
husband has died, receives every year a maintenanee of
34" Adhakasand 40 Panas. 192 measures [Prastha](2) of
grain make an Adhaka. Pana, is one of the Karsha standard.(3)

for adultery, who has continued in adultery during her husband’s life and
in unchastity after his death, is not entitled even to bare maintenance,

(1). Insome copies of the Smruti Chandrika, the number of Adhakas is
stated to be 24 instead of 34.

(2). A Prastha is explained to be forty-eight double handfuls. Some
read Prasrithy “handful” instead of Prastha ‘‘measure.”

(8). Vide Note to chap. ix. sec. i. para. 7 of this treatise for an explana-
tion of the term of ' Karsha Pana.”

*
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40. Insome countries, a Pana is considered as forming
the eightieth part of a Nishka [a
gold coin].  Therefore, wherever
Pana is not current, one-eightieth
part of a Nishka must be taken as the standard equal to a
Pana.

Passage of Brabaspati 41. Brahaspati, premising
allowing ford or a portion ¢ W erg partition had been made,”

of the landed property to a

widow (not being a Patni) SN nH :
st od w_gﬁon o) says: Either food or a portion of

been made. the landed property may be given
at will.”’(1)

“Food” denotes food and raiment.

42. The purport of the text is, that in the case of &
divided family, where the widow is
not a Patui, entitled to inherit the
property of her<husband, she may, at the pleasure of the
giver, receive either food and raiment to the extent specified
[in para. 39] or a portion of the landed property capable of
yielding an income equal to the share of wealth [referred
to in para. 35].

43. The particle “ Eva” used in the text indicates that
the assignment of such maintenance
is imperative. 'The course first
. mentioned [that is, giving food and

raiment to the extent specified in para. 89] is applicable

Food and raiment are to 0 & widow that doesnot do service
be given to a widow not : .
doing service to her father. 00 her father-in-law and the like.
in-law and the like. This will be seen in a subsequent

passage also [para. 46]. '

44. The same author [Brahaspati] further declares, by

the following passage, that . the

Assigpment, made by one . .
for e tenance is to be assignment made by one for main-
kept up by the others also. :

Passage of Brahaspati. tenance is to be kept up by. the
others also. “ What has been given

to a widow by means of landed property for her maiote-

Pana equivalent to one-
eightieth part of a Nishka.

Exposition of the text.

Assignment of mainte-

(1) Vide para. 37 of this section as to the extent of this portion,
L ]
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nance by her father-in-law, the others are not competent to
resume on the death of the father-in-law.”

45. The term “ Father-in-law”—has been used in the

Certain terms in the pas- 10Xt to indicate the giver of main.-
sage, explained. tenance in general, and the words
‘‘landed property” include wealth of any description given
for maintenance. It is hence to be understood that a
maintenance assigned to a widow, even if it should consist
of wealth [moveables], cannot be resumed by others.

46. Katy4yana, however, says that it is, in some instance,

The assigament of & share resumable. She who is firmly engag-
on account of maintenance ed in doingservice to her Guroo[that
‘;idﬁ,"“f,‘,-‘s‘;{,‘;ﬁf,’ﬁ:;‘dﬂ; is, father-in-law and the like] is fit
:Tf;e“lg:’; f"i}‘;‘;:‘;“; to enjoy the share assigned. Should
Kitydyana. she not perform the service, he shall
order her only clothes and a morsel of food. In the latter
case, it must be assumed that the share assigted for main-
tenance is to be resumed.

47. The same author also declares that the share assign-

It is resumable in some ed for maintenance is resumable even
_ g&:; ;”a::;:e:f “lt'l‘g “‘};‘; where the widow is addicted to a
- author. vicious course. “ A widow who does
injurious acts, who has no sense of shame, who squanders
away the money, and who is bent upon committing adul- .
tery, is held unworthy of wealth [Dhana].”(1) )

Wealth] Means wealth or a share of land assigned for
maintenance, &c. The meaning is, that a widow, subject to
any of the four vices above described, is not entitled to enjoy
the maintenance s0 allotted. The term “ Dhana” (wealth),
used in the text, refers also to food and raiment.

48. Hence, Nareda:—“Let them allow a maintenance

Passage of Nareda on the to his women for life, provided these
same subject. preserve uusullied the bed of their
lord. But if they behave otherwise, that allowance may be
resumed.”(?)

(1). See chap. ix. sec. ii. para. 24, where this passage occurs.
(2). Vide chap. xii, para, 11, where this passage occurs. 21
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If they behave otherwise] If they pursue an 1noontment

course.

Explanation of certain
terms in the passage.

That allowance] Wealth consist-
ing of grain, clothes, and mroney,
assigned for food and raiment.

May be resumed] May be taken back.

49. The text of Menu, which declares :

The text of Nareda di-
recting food and raiment to

be given even to a degraded

woman applicable to a case
where a wife has to be main-
tained dy the Ausband.

a wife has to be maintained by the husband.(1)
appears from the first hemistich of the text.

“The same rule
applies to women [Yoshit] even if
they are degraded. Food and rai-
ment are to be given to them and
they are to remain in a corner of the
house,” is applicable to a case where
This
Hence there

is no inconsistency between this and the text of Nareds

above quoted. o

50. Where a widow is suspected of incontinency(2) the

‘Where the widow is sus-

pected of incontineucy, &

maintenance alone is to be
gieven her, even if she should
a Patni and belong to a

divided family., Passage of

mode prescribed by Harita is to be
adopted even where the widow is of
the rank of a Patni and belongs to
a divided family. «“If a woman

Harita, becoming a widow in her youth, be

(1). See the Judgment of the High Court in O. S. No. 85 of 1863, (I
M.H.C.R. page 875) wherein it has been ruled that “A Hindu wife is not
entitled to maintenance if she Ieaves her husband without a justifying cause,
and that the husband’s marrying a second wife is not such justifying cause.”
See also S. A. No. 389 of 1862, (IM.H.C.R. page 372) in which a Hindr
adulteress living apart from her husband has been declared not to be entitled
to recover maintenamce from him so long as the adultery is uncondoned.

(2). See in the Goods of Dadoo Mania, 1st September 1862, Ind. Jur. Oct.
25th, 1862, p. 59, before the High Court of Bombay, where Arnould, J.,
observed, as follows :—“‘ As to the general doctrine that proved infidelity
before widowhood disqualifies, and proved incontinence after widowlicod
divests the inheritance, the authorities seem to clash, (see Act XXI of 1830,
and Taylor’s Rep. 300). As to the nature of the proof of incontinence that
disqualifies, there is again a discrepancy in the authorities. Sir T. Strange,
page 136, after Jaying down the principle that ‘an unchaste wife is excluded
from the inheritance, adds, that ¢nothing short of actual infidelity in this
respect disqualifies,’ and the authorities collected in the appendix to which
e refers, support this view, In all the cases we have been able to consuls,
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headstrong, a maintenance must, in that case, be given to
her for the support of life.”(1)

Headstrong] Cruel, obstinate, and
one against whom there is a balance
of presumption of incontinence.

51. The following is a passage of Menu which bears an
appearance of inconsistency with the
text of Vrddha Menu, para. 15, hold-
ing the widow (Patni) entitled exclusively to obtain her
husband’s entire share. “ Should the eldest or youngest of
several brothers be deprived of his alletment at the distri-
bution or should any one of them die, his share shall not be
lost ; but the uterine brothers and sisters and such as were
re-united after a separation shall assemble together and
divide his share equally.”(2)

) Be deprived of] Be deprived
“gc:'tf;l;?;;f inthepss- gither by degradation or entering the

fourth order.

52. Nareda too, after premising “Whatever is the share

A passsge of Nareds, Of re-united parceners goes to them-
'quotedl: selves,” says, ‘“ Among brothers, if
any one die without issue or enter a religious order, let the
rest of the brethren divide his wealth except the wife’s
separate property.”(3)

The term ‘‘headstrong”
in the passage, explained.

A pu.Saage of Menu,quoted.

the proof of incontinence or infidelity seems to have been positive. The
Mayukha, on the other havd, page 102, lays it down : ¢ That even a suspicion
-of incontinence is enough to reduce a widow’s rights to that of mere main-
tenance.” This, as it seems to us, can hardly mean vague suspicion; it must
mean a reasonably well-grounded suspicion, short of actual proof. In this
«ase, for instance, had Rumea gone off with Sitaram alone and been proved
afterwards to have been in company with him ata distance from her-husband’s
residence, this would have constituted, as it seems to us, a case of suspicion
sufficient to deprive her of the inheritance (on the authorities of the Mayukha).
See note to Vy. May. chap. iv. sec, iv. para. 19.”

{1). 'This passage is translated, as follows, in 1I Digest, 536 :—*‘ A woman
‘widowed and young is untractable; but separate property must alwsys be
given to women that they may pass their destined life.”

(2). Vide chap. xii, para. 17, where this passage oocurs,

48). Yide chap. xii. para, 10, where this passage occurs,
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63. The above two passages, namely, those of Menu -and
The above passages of 1vareda are, it is clear, applicable to
Meou and Nareda shewn the case of the wealth of re-united
not to be inconsistent with
the passsge of Vrddha parceners. Hence, they are mnok
Meou, cited in para. 15. inconsistent (with the text of Vrddha
Menu, para. 15, above quoted).
54. In conclusion, it is to be understood, that the law
o allowing a Patni to take the entire
e hg:t):; “i“‘:ﬁ:';‘di‘:?j:; share of her husband, is applicable to
:.n; :;té:::;;e-unw:- Pas. the case of a parcener dying di‘videq
and, without re-union. Accordingly;
Sangrahakara, “ Where brothers were divided and mnot
re-united, the widow (Patni), abiding by the directions of
her Guroo in respect of appointment, (1), takes the wealth."”
55. The pfnciple of Dharaigvara, which imposes upon &
Dharaigvara's principle, widow inheriting the wealth of her
discarded. husband, the condition that she
should abide by the direction of her Guroo in respect of

The qualifications des- appointment, must be discarded as
cribed by ,‘,’:",‘1‘;;,2%3“;‘;’: being strongly reprobated by Vigva-

fomale to entitle her "‘;:3: rupa and others. Therefore, in the
perty. case contemplated by Sangrahakara,
the only rule that can be recognized is that the qualifica-
tions described by Vrddha Menu, para. 15, are all that are
required in a female to entitle her to inherit the whole
‘estate.
56. 1t is provided in Gruti  Therefore, females and pei‘-
. sons wanting in an organ of. _sprige
’-hfv‘&v:s:g:t.ﬁgtg?a&eﬂ; or member are incompetent to inhe-
Crudd; - - "1it.”(2) The text, para. 15, of Vrddha
:Ménil,, above quoted, is not affected even by this Gruti. In
the first place, the term * females” being used in the Gruti,
'together with sons wanting inan organ of sense or member,

4 (1). This seems to be an appoiutment for the procreation of a sun. See
on this subject Mit. chap. ii. sec. i. para. 8, and note.

(2. Vide notetochap iv. para, 10, where thu Crutimcurs. Seo aho
chap. xi. sec, v. para. 3 of this treatise, .
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ib may be supposed that the females referred to in it are
daughters. Even granting that the term *females,” ag
ased in it, applies to every kind of females (whether a
daughter or not), the Gruti in question is merely exagge-
ratory and refers consequently to females other than Patni
and the like, whose competency to inherit has been expressly
provided for. Thus all is unexceptionable.

57. Where there are several widows (Patnis), it is
" Where there are soveral proper that they should all take the
widows, they share equally inheritance of their sonless husband
Wbeir husband's property. by Qividing the same in equal shares
: among them.(})

58 PraJapah by the followmg passage, provides that

Those that injure the in- the king is to chastise those that
beritanco devolving 20 2 injure the inheritano®, which, as has
Text of Prajapati. been ascertained on an examination
of all the Smrutis, devolves on a Patni. *“ Those near or
distant kinsmen, who, becoming her opponents, injure the
property of a woman, let the king chastise with the punish-
ment of a robber.”

-7(1). See Vy. May. chap. iv. sec. iv. para. 19, and sec. viii. para. 9, accord-
ing to which, if there be more than one wife, they divide and take equal
shares. See also In the Goods of Dadoo Mania, 1st September 1862,
Ind. Jur. October 25th, 1862, page 59, before the High Court of Bombay,
where Arnould, J., said : ““This doctrine has been followed by the late Supreme
Court, in a case of the goods of Chapa Judoo, decided on the 22nd of June
1861, of which we have been furnished with a note by the Chief Justice, where
the Court, after consideration, and obtaining answer from the Castris of the
Sadr Adalut and at Poona, held that, if there be more than one widow, each
“of them is entitled to an equal share of the property.” It appears from thoss
-stiswers that, although the author of the Mayukha gitey no text in support of
‘his opinion, such texts are to be met with in the Viramitrodaya, an authoyity
of the Benares School, and Macnaghten’s Principles of Hindu Law, a work of
authority in Bengal. It isalso said, page 19, that if there be more than
one widow, their rights are equal. The case in Morton’s Reports, page 314,
handed up to us yesterday by Mr. Westropp, shews that this rule was acted
upon by the Supreme Court in Calcutta as early as the year 1791, and in
Motley’s Digest (N. S.) vol. i. p. 180, [para. 15] we find an instance of its being
aoted upon in the North-Western Provinces in 1850. On these authorities,
we hold that the widows in this case are primd facie entitled to equal shares
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SuMMARY (BY THE TRANSLATOR).

I. A widow inherits the entire property (moveable and
immoveable) of her husband ; but her title to inherit arises
only where(1) her husband dies divided in estate, and not
re-united with his parceners,(2) he leaves noson either prin-
cipal or secondary,(3) the widow is of the rank of a Patni,
(4)she is chaste, pious, and capable to perform religious duties
beneficial both to herself and her deceased husbaund, and
(5)she has a daughter or daughters.

II. A wife ranks as a Patni if she had been married in
one of the approved forms of marriage.

III. A wife married in the form of Asura, &c. is not
termed ¢ Patni,” she is called a ““ Dasi”’ or slave.

IV. Where a widow of the rank of a Patni is altogether
issueless, that &, destitute of even a daughter, she inherits
only the moveable property of her husband and not the
immoveables.

V. Where there are several widows or Patnis, they all
divide equally among them the inheritance of their sonless
husband. .

VI. Theking is to chastise those that injure the inherit-
ance devolving on a Patni.

VII. A Patni inheriting the property of her husband,
possesses independent power to make gifts, mortgages, sales,

of the property.” In Bengal, two widows take the whole estate for life, and
on the death of one, the whole survives to the other, upon whose death, it
goes to the collateral heirs of the husband—I Morl. Dig. 313. In Madras, it
has been held, that the eldest widow succeeds; the other widows being
entitled during her life to maintenance only, the second widow succeeding on
the death of the first—I M. Sel. Dec. 456, 457, and R. A. No. 1 of 1835 ;
II Ibid, 44. But see Strange's Manual H. L. 2ud ed. page 326, where the
author lays down that, in Southern India, the wives are viewed as on an
equality and inherit equally; and consider the following passage from the
Mitfikshara : —¢ The singular number ¢ wife’ signifies the kind; hence, if thers
are several wives belonging to the same or different classes, (they) divide the

Pproperty according to the shares prescribed to them and take it.” This pas~ -

sage appears in the Sanskrit copy of the Mitakshara in my possession, but

has been omitted in Colebrooke’s translation, This passage occurs betweea

paras. b and 6, sec, i. chap. ii, of the Mitdkshara,
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&ec. only for religious and charitable objects. She has no
power to make gifts, &e. for purely worldly purposes.

VIII. Where the widow of one dying divided in estate
and not re-united with his parceners is not a Patni, she has
no right to inherit the property of her husband. She will,
however, be entitled to food and raiment at the hands of her
father-in-law and the like, who are bound to give her the
maintenance, even though she does not do service to them.
But if she be firmly engaged in doing service to them, she
will be entitled to a share of the wealth or of the landed
property of her husband sufficient for her maintenance and
for the performance of religious rites. If, however, at any
subsequent period, she discontinues performing the service,
the shares so ass1gned will be resumed, and sxmple food and
raiment will be given to her.

IX. Where a husband dies undivided, lns estate is not
inberited by his widow even should she be a Patni, but by
bis surviving undivided co-parceners, such as the father,
brother, or the like.

X. If,in such a case, the parceners are disqualified to
maintain the widow or continue engaged in other concerns,
and the widow, in consequence, takes herself the undivided
wealth of her husband, she is simply to enjoy the property

for life (provided she leads a virtuous life), subject to the
control of the relations of her husband.

XI. Where, however, the undivided parceners of her
husband are qualified to maintain her, and take themselves
the property of her husband, they alone are to maintain her
from the property so taken.

XII. The giving of maintenance is n ot imperative where
no property is taken.

XIII. Where the widow to be maintained is a Patni, a
share of the undivided wealth or of the landed property is
to be assigned to her, sufficient for her subsistence without
distress, and for the performance of religious ceremonies
within her competency.
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XIV. But where the widow is not a Patni, a small share
of the wealth sufficient only for food and raiment is to be
given to her.

XV. Where a widow does injurious acts, has no sense of
shame, squanders away the money, or is bent upon com-
mitting adultery, the share assigned to her for maintenance
will be resumed, and she will not be entitled even to food
and raiment.

XVI. The maintenance assigned to a widow, whether it
consists of a share of the wealth or of the landed property, is
not to be resumed even on the demise of the person who
made the assigninent, except in the instances above noticed.

XVII. A wife, though degraded, will be entitled to food
and raiment at the hands of her husband during the latter’s
life-time.

XVIII. Where a widow is suspected of incontinency,
she is to receive only maintenance for the support of her
life, even should she be a widow of the rank of a Patni, and
belong to a divided family.
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CHAPTER XI.

SECTION 1L

ON THE RIGHT OF THE DAUGHTER AND DAUGHTER'S SON.

1. Brahaspati :—< The wife is pronounced successor to
- the wealth of her husband; and,

i} mﬂé‘ ';%‘ﬁ;o:: he;;;;:& in her default, the daughter.”(;)
Brahaspati. In her-default] On failure of the

wife.

2. Hence, Vishnu: “The wealth of an issueless man
Passage of Vishnu on 8068 to the widow,and in her default,

the same subject. to the daughter.” ,
3. Brahaspati explains the reason of such succession.
Reason of the deughter’s “ As a son, so does the d.a,ughter of
succession, explained by @ man proceed from his several
Brahaspati. limbs.?) How then should any

other person take her father’s wealth ?

4. In springing from the limbs of the father, a daughter
The difference between a 18 equal to a son. The difference,
:‘;“.;"r‘iin :i:‘;gi;tz;“:h‘;“faf however, is this. In the procreation
ther’s limbs, pointed out.  of a son, the contribution of the
father's part is greater; whereas, in that of a daughter, it
i8 less, it being declared ¢ A male child is procreated, if the

(1) See Perammal versus Vencatammal, I M.H.C.R. page 223, in_which
it is held that where A had two wives, B and C, and B pre-deceased A, leaving
three daughters, and C survived A and was childless, C succeeds to A’s property
in preference to the three daughters: .

(2). Proceed from his several limbs] This is an allusion to a passage of
the Vedas; which is quoted by Baudhfyana. It is addressed by a father to
his son :—“ From my several limbs, thou art distilled; from my heart, thou,
art produced ; thou art indeed self, but denominated son; mayest thou live
& hundred years,” See note to Jim, Vab, chap, xi; sec. i, para, 142.
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seed predominate, but a female child is procreated if the
woman contribute most to the feetus.” Hence a daughter
is pronounced equal to a son to a certain extent.

5. Any other person] These terms, which are used in

. . the text, para. 3, above quoted, ex-
t,,ﬁ:"‘?.‘l“éﬁ: ;:..ZZ?‘:} clude the son and the widow, who
Brahaspati. are preferable heirs, and include the

father and the like.

6. The purport of the text of Brahaspati is this: how

Exposition of the pas- could these persons, 7. e. the father
sage of Brahaspati. and the like, take the property of a
sonless man, while the daughter is alive ?

7. Accordirgly, Menu :—¢“ The son of a man is even as

Passago of Menu on the himself, and the daughter is equal
same subject. to the son. How then can any other
inherit his property, notwithstanding the survival of her,
who 4s, as it were, himself ?”

Who is as it were himself] Who is equal to the son, who
is as it were himself.

‘8. The objector says : No reason hag been adduced to
show why the right of succession of
a daughter should be postponed to
that of a seconidary son and widow; the reason stated by
Brahaspati (in para. 3) simply accounts for her title to
succeed on failure of a begotten son. This is true, but
Brahaspati, in giving the reason,
intends that the same must be taken
toapply where a daughter succeeds in default of a secondary
son and widow.

9. Nareda, conscious of the justness of the proposition,

that a daughter should succeed on
mg:’;d;?t{f:ﬁ:e;ﬂ;ﬁ failure of a secondary son and widow,
» daughter and the rensons gayg  for the information of the
for the same. .

uninstructed, “ On failure of male
issuer the daughter inherits, for, she is equally a cause of
perpetuating the race.” The reason why the daughter is
equally a cause of perpetuating the race, the same author

dbjeotor'a argument.

Reply.

-
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explains by saying ¢ since both the son and daughter are
the means of prolonging the father’s line.”

10. The meaning is, that the son and daughter both give

Exposition of the pas- Pirth to children, by whom the pros-
sage. perity of their own parents is pro-
moted. Here the equality contemplated between a son’s

In what respect a son's son and a daughter’s son must be
#on and :gz‘;f'f:;'“i:";’vﬁ:: understood to be an equality in point
respect unequal. of efficacy, both the sons being in
their nature, unequal. There is no equality between them
in point of clearing off the debts and inheriting the assets of
the deceased ; it being declared  Debts must-be paid by
sons and son’s sons.”(1) Referring to a grandfather’s property,
it has further been declared “The ownership of the father
and son is the same in it.”(2) The superiority of a son’s son
being, by these texts, declared in respect of assets and debts,
the equality contemplated by the text of Nareda, above quot-
ed, between a son’s son and a daughter’s son must be under-
stood to consist in conferring benefits not temporal, that is,
in the performance of Gradhas; it being declared by Vishou
¢ In offering oblations to the manes, the daughter’s sons are
considered as son’s sons,”(8) The daughters, therefore, stand
conspicuous in the line of siccession by reason of their
conferring benefits by means of their descendants.

11. It cannot, however, be bence said, that where there

Reason shewn why a is no male issue, a daughter inherits
ﬁ:‘}ﬁh;‘::f:fgggt;’:twiiﬁ: in preference to a widow (Patni) ;
(Patni). the latter being in her own person
competent to associate in the berfopmance of religious sacri-
fices (Agnihotra) &c., which are acts capable of conferring

(1). See chap. ix. sec. iii. para. 24 of this treatise.

(2). See chap. viii. para. 18 of this treatise.

(3). Ithas been held that a grandson, through a deceased daughter, is
entitled to perform religious ceremonies for the benefit of the soul of his
deceased grandfather, on the failure of a trustee, in preference to a daughter
who is a childless widow, these two being the only issue of the deceased—
Sibchunder Mullick vers. Sreemutty Trespoorah Soondry Dossee Fault. 98,
S.H.L.B, page 87.
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spiritual benefits on the deceased. Therefore, the term
‘“ male issue’ used in the passage ¢ on failure of male issue,
the daughter inherits, para. 9,” must be considered by
synecdoche to include a Patni (widow) also.

12. The objector says, the father, by performing Gradha

Objector’s argument t0 the deceased som, is persenally
ageinst :hg::l‘?sll‘:;’: i pre. Ccapable of conferring on him bene-
ference to & father. fits spiritual, and is hence preferable
to a daughter. It may therefore be said that, in default of
8 widow, the text ‘“the estate of one who leaves no male
issue is inMerited by the father”() applies. How, under
this circumstance, could the daughter be said to inherit in
preference to a father ?

13. Reply. This is not right. The passage ““how then
can any other inherit his property,
notwithstanding the survival of ber,
who is as it were himself, para. 7,” is in itself sufficient to
meet this objection. Although the daughter, when compared
with the father, is somewhat inferior in her eapability to
confer spiritual benefits on the deceased, yet, in point of
consanguinity, she is more closely connected with bim.
Thus, cn both these grounds, she is certainly preferable.

14, The objector again says. If so, let it be declared

The objestor then asks that in default of a daughter, the
whether @ father cannot text “ The estate of one who leaves
::.m'._ in default of 6 15 male issue is inherited by the

father” applies.

15, No, it cannot apply here too. A daughter’s son
being the offspring of a daughter,
is more nearly connected with the
deceased than a father. Vishnu, too, has declared ;  Where

A daaghter’s son is the there exists no son or grandsonm, the
heir. Pamage of Vishoa.  3auchter’s son inherits the wealth.
In offering oblations to the departed ancestors, the daughter’s
sons are considered as son’s sons. ‘

Objection met.

Reply in the negative.

2

(1).  See ehap. xi. sec. L para. 1 of this treatise. ‘
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16. Daraigvara, Davasvamy, and Davarata, are of opinion

* The texts of Brahaspati that the texts of Brahaspati and
3235.?;3: propounding the others. which propm.md. the daugh-
sion’ do mot refer to an ter’s title to succession in default of
L df)‘;ﬁf;';m The the widow refer to an appointed
others on the subject, re- daughter (putrika).l) But their
jected. . e . .

opinion is, it must be observed, the
result of the exaggerated notion, which they (Daraigvara and
others) entertain of their own knowledge of the sacred Codes
of Law, and must be understood to have been rejected
by Brahaspati and the other authors themselves, because
of their advancing arguments in their respective texts
(paras. 3, 7, and 9) in favour of the danghter’s title to
inheritance.

17, Vasishthasays, “ The appointed daughter is consider-
ed to be the third description of
sons.” The appointed daughter thus
ranking herself among secondary sons is entitled, like the
Kshétraja (son of the wife) and the like, to inherit the pro-
perty of her father on failure of a begotten son even though
the widow should be alive. This is under the text “Not
brothers nor parents, but sons inherit the property of their
father.”(2) While thus, an appointed daughter is entitled to
succession even in preference to a widow, her inheriting the
wealth on failure of a widow must be unquestionable on the
analogy of the loaf and staff(3) TUnder this circumstance,
what necessity was there for Brahaspati and others, to have
adduced reasons (as they have done in the texts cited in
paras. 3, 7, and 9), for a daughter’s succession after a widow.
By this alone, the opinions of Daraigvara and others, above

Reasons for the rejection.

(1). This isa daughter becoming, by special appointmens, a son —Mit.
chap. i. sec. xi. para, 3—Note.

(2). See chap. x. para. i. of this treatise.

(3). On the analogy of the loaf and staff} “ If a staff, to which a loaf is
attached, be taken away by thieves, it is inferred that assuredly the loaf also
has been stolen by them.” See also notes to chap. ix, sec. ii. para. 1§ and
chap. xi. gec. vi. para, 4 of this treatise for an explanation of this example of
analogy.
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quoted, would clearly appear to have been rejected by Bra-
baspati and the other authors. It is therefore unnecessary
for us to make any further attempt to upset the opinion.
18. The objector says, Nareda, referring to a sonless
Obiector's arguments in widdw, declares “the maintenance of
jec argu . .
support of the opinion of the daughter of such a widow is en-
Deraigrara and others. joined to be made out of her father’s
share, she will take a share until she is initiated. After that,
her husband shall support her.”” The meaning of the pas-
sage is this. If a deceased sonless widow should leave a
daughter, fhen the father's wealth must be considered as
intended for the subsistence of such a daughter. Therefors,
the daughter, till her marriage, enjoys her father’s wealth
for the sake of her support only. She is not competent to
use or alienate it at pleasure. Hence, it would appear that,
as a rule, all unmarried daughters, in default of the mother
and brother (that is, the widow and son of the deceased) do
not inherit (but simply enjoy for the sake of subsistence till
marriage only) their father’s wealth. The texts, therefore,
(cited in paras. 3,7, and 9), which, as an exception to the above
rule, hold a daughter competent to inkerit must be considered
as referring to an appointed daughter, for, if they were to be
held to apply to all daughters generally, the application of the
exceptional passages would become as universal as that of
the rule itself ; they could therefore be no longer called
exceptional passages, and would become consequently mean-
ingless. Hence, the opinion of Daraigvara and others (who
hold that the texts in question are applicable to an appoint-
ed daughter only) must be adhered to.(1)
19. Reply. The above objection would be sound, if the
text of Nareda (on which it is found-
Reply. ) ed) were applicable to adivided fami-
The passage of Nareda ]y : but a careful examination of the
%i’i‘c’ﬁ)?e‘t’i:ﬁuﬁ?é?m@ ts;xt clearly shews that it refers to a
' - re-united family. - Therefore, all the

(1). 8ee chap. xii. para. 11 of this treatise,




-

CH.XILS.IL] AND DAUGHTER'S SON., 175

passages (paras. 3, 7 and 9) which, in the case of a divided
family, allow inheritance to daughters, must be considered
to be general and not exceptional passages, and to suppose
that they are applicable only to the case of an appoirnted
daughter, there is not the slightest ground. This much is
sufficient to meet the objector’s argument.
20. Ké4tydyana, however, draws a distinction in the suc-
cession of daughters to their father’s
gwfl:;s;f:m?efn . eKtﬁtgfﬂZ‘l‘: wealth as enjoyed by the above
23’2‘::?:{];‘;‘1&‘:1:;&:‘;“‘1' passages (paras. 8, 7 and 9): ¢ Let
the widow succeed to hef husband’s
wealth, provided she be chaste, and in default of her, the
daughter inherits if unmarried or unprovided.”
21. By thxs, it is inferrible that the above passages (paras,
3, 7 and 9) have reference to daugh-
Exposition of the passage. {419 gither unmarried or unprovided.
« Unprovided” here means unprovided with wealth and not
unprovided with offspring, such as barren daughters and
the like, for, daughters of the latter description are not(1)
at all entitled to inherit their deceased father’s estate, they
being incapable to confer on him benefits spiritual through
the medium of their offspring.(2)
¢ In default of her” means here not in default of a Patni
generally, but in default of that kind of Patni, who is not
tainted with incontinence.
22. It must hence be understood that a daughter is enti-
tled to succession not on failure of a
A daughter succeeds in  Patni generally, but on failure of a

default of a chaste wife, . .
Patni. Passage of Sangra- Patni  possessed of continence.

hakara on the subject. Hence Sangrahakara, ¢ An appoint-
ed daughter inherits in default of

such a wife.”

(1). Mitdkshara prescribes no such exclusion, but according to Jim. Vah,
barren, son-less, or widowed daughters are excluded from inheriting from the
father—Jim. Vah, chap. xi. sec. ii. para. 8.

(2). Vide note to pars. 10 of this section,
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23. The meaning is, that an appointed daughter inherits
not on failure of a Patni generally,
but on failure of a Patni possessing
the qualifications described as essential to taking the inhe-
ritance.
24. As for that portion of Sangrahakara’s text which
. says that an appointed daughter in-
sosiﬁ“i;‘;?,'{:f.ﬁ' d;}lgfel:: he}x"its, it must lz))ep(;verlookedgas being
must be rejocted. already discarded (paras. 16 to 19).
25. Some, however, say, that on failure of a Patni gene-
. rally the estate goes to the daugh-
ma’ﬁ;’!f;i“:s;{e’g’;: 8 ter and on failure of a»Pal:ni possess-
the daughter and when to ing the special qualifications essen-
I‘:;,ﬁﬂ},‘f‘ and tho like, also 4721 to inheritance, the estate goes to
. the father and the like under the
text « the estate of one who leaves no male issue is inherit-
ed by the father, &c.”(1) This opinion is also to be rejected
for the same reason as above noticed.
26." Brahaspati describes the qualifications necessary in
. a daughter inheriting property after
deﬂ’;’;{,’{ﬁ; o qufl‘;?ih;:i{’;f; a widow and also those necessary in
Decessary in 4 Jeughter to  a daughter inheriting after a chief
) or begotten som. ¢ Being of equal
class(®?) and married to a man of like tribe, being virtuous
and devoted to obedience, and being formally appointed or
not appointed(3) to continue the male line, she shall take
the property of her father.”
27. Being of equal class] Being of the same class with
- Exposition of the passage  t1© father, 4. e. born of a wife of the
of Brahaspati. same class with the father.

Exposition of the passage.

(1). See chap. xi.sec. i. para, i of this treatise,

(2). Mithkshara halds that daughters inherit whether they be alike or dis-
similar by class—Mit. chap. ii. sec, ii. para. 1.

(8). A daughter becomes formally appointed when she is given in
with an express stipulation in this form *‘The child who shall be born of
her shall be mine for the purpose of performing my obsequies.” Butin the
case where she was in thought selected for an appointed daughter, she is ad

without a compact and merely by an act of the mind—Hemadri, Note te
Mit. chap. i, sec, xi. para, 3,
-
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The four epithets (being of equal class and married to a
man of like tribe, being virtuous and devoted to obedience)
first mentioned in the above passage, refer to a daughter
claiming inheritance affer a widow, and the two epithets
(being formally appointed or not appointed) last mentioned,
to a daughter claiming inheritance before a widow.

Being formally appointed or not appointed to continue
the male line] Here, an appointed daughter (whether
formally appointed or not) must be understood.

The term ¢ daughter” (which has not been expressly
mentioned in the passage) must be understood before the
other four epithets.

The particle «“ Va” (or) is used in the passage to denote
an alternative. Hence the meaning of the passage is, as
follows. The estate of one destitute of a begotten son g son’s
son is inherited before a widow by an appointed daughter of
either of the two kinds above mentioned, ¢. e. (whether
formally appointed or not appointed); but other daughters
being of equal class and possessing the other three qualifi-
cations next mentioned in the passage, inherit the estate
after the widow.

28. The conclusion therefore is, where there is a compe-

An unmarried daughter tition between a daughter unpro-
stakes before a daughter vided and one unmarried, both being
unprovided. of the same class with their father,
and possessing the other qualifications mentioned in the
text, the unmarried alone first takes ; the maintenance of
such daughters out of the wealth of the father being indis-
pensable. ‘On failure of such a daughter, the unprovided
takes, such a daughter being destitute of the means of sub-
sistence, owing to the inability on the part of her husband
(dod to maintain her, although he is

a.&f’éﬁ,““ :ﬁeusglrxgteu bound to do so. In default of
provided take. unprovided daughters, the daughter
provided or enriched and possessing the qualifications
of equality of class, &c, takes, such a daughter, gl;’ough
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provided, being competent to inherit. On failure of daughters,
On failure of daughters of the daughter’s son inherits, he being

';:gg‘;f;l‘.: above kinds, the {1, offspring of the daughter.

SUMMARY (BY THE TRANSLATOR).
I. Daughters inherit in default of the widow (Patni).
II. Of them, the unmarried daughters take first, then
the unprovided, and lastly the daughters provided.
III. A daughter inheriting must have been born of a
wife of the same class with the father and married to a man

of the like tribe. -She must also be a virtuous woman and
devoted to obedience.

IV. A barren daughter does not inherit.
V. On failure of daughters, the daughter’s son inherits.
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CHAPTER XL

SECTION IIL

ON THE RIGHT OF SUCCESSION OF PARENTS,

1. On failure of the daughter’s son, none being more
After s daughter’s son, nearly related to the deceased than
the parents succeed. Pas- the father, the text ¢ The estate of one
sage of Véjnavalkya. who leaves no male issue is inherited
by the father”(!) here applies, and the wealth accordingly
becomes inheritable by the father. Likewise, on this very
occasion, none being more nearly related to the deceased than
the mother, the text ¢ Of a son dying childless (and leaving
no widow) the mother shall take the estate” also applies,
and the wealth becomes inheritable by the mother. There-
fore Yé4jfiavalkya says, * The wife and the daughters also,
both parents (Pitarau), brothers,() &c.”
2. The particle “ Cha” (also) used in the text, indicates
. that it is only after the daughter’s
Exposition ofthe p-assge. ¢ 1 that the mother and the father
simultaneously succeed to the estate. The opinion of Y3jfia-
valkya must be understood to be that there is no good ground
for giving precedence to one over the other as between the
parents.
3. Some that pretend to be learned, in ignorance of the
) above view, argue that because a
Some authors give pre- _
ference to a mother overa mother confers greater benefits on
father. the son by bearing the child in her
womb and nurturing him during his infancy, and because
it is declared that ¢ a mother surpasses a thousand fathers
(1). See chap. xi, sec. i. para, 1 of this treatise,
© (2). Mit. chap.ii. sec, i. para, 2.
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in point of veneration,” the mother alone succeeds to the
estate notwithstanding the existence of the father. This
argument, however, is not sufficient
to justify the mother’s claim to suc-
oeed in preference to the father; the father, too, contributingin
several ways to the good of the son, and imparting learning to
him; and it being also declared “But of those two, the father
is pre-eminent, beeause the seed is considered important.”

4. Others argue in a different way. They say that the

Amother and father are father is & common parent to the sons
both alike in point of pro- of & rival wife also, but the mother
pioguity to the son. is not so ; and that henoe the mother’s
propinquity is more immediate compared with the father’s.
This argument, too, is a mere prattle. As between a mother
and father, therecan be no distinction in respect of propinquity
to the son. By reason of the father being a common parent
to many sons, his affection towards each son, founded on direct
consanguinity, is in no way diminished.

5. The same authors further argue that as the word
Preference cannot be given “ mother” stands first in the regular
to ﬁ‘,‘.’, [mother's claim on  gompound (méth-pitarau) ¢ mother
curring first in the regular &nd father” when not reduced to the
compound mfté-pitarau.  gimpler form * pitarau” « parents”
(by the omission of one term and retention of the other,
Ekacesha),(1) the mother takes the estate in the first instance.
This is also an insipid argument; for, in the instance
of the phrase * The two sacrifices ¢ SArasvatat,’” it has been
shewn in the fifth chapter of Mimamsa, that there is no rule
apparent in the phrase itself as to the order in which the above
two sacrifices are to take place, but that they are to be per-
formed in the order in which they have been set forth in the

(1). This is an allusion to the etymology of pitarau * parents,” it means the
omission of one term and retention of the other. When the word pitr
*“father” occurs with matr ‘‘mother,” it may be retained and the other
rejected. This is an exception to the general rule of compositmn Itis
optional, and the regular form may be retained in its stead. Example:

Pitarau “two parents,” or méatd-pitarau ¢ mother and father'—Panini, 1, 2, 70
and 2, 2, 29, 34.

Their opinion rejected.

b ma-—
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enumeration of sacrifices. No order is thus observed in the
performance of the sacrifices with reference to the word which
stands first in the phrase into which the complex term
* Sarasvatai” is resolvable. Accordingly, in the present
instance also, the order of the terms in the phrase into which
the complex term ¢ Pitarau” is resolvable, is not sufficient in
itself to accord a priority of claim to the mother.
6. Grikara propounds that both the parents may divide
The opision of Crikara between T;}iem aﬁto take the inherit-
that both the parentssimul- gnge, is 18 improper ; the
32“£° T:g ﬁvki%:h?en;]g;tg- texts (para. 1) ¢ The estate of one
them, disapproved. who leaves no male issue is inherited
by the father” and “ Of a son dying childless (and leaving
no widow) the mother shall take the estate,” conferring on
the father and mother respectively rights quite independent
of each other, as is the case with the sacrifices of paddy and
barley.
7. A third class of authors advocate the greater propin-
The opinion of a third quity of t!le nfOth?r’ ;by sa:ymg that
class of authors advocating Such propinquity is inferrible from
honiropmdusy of the the text  [The property] of a
uterine brother (is taken by) the
uterine brother,”(1) by which the share of a uterine brother
is said to go to his uterine relation by reason of the commu-
nity of womb. This, however, is an argument as weak as the
hold of a Kuca grass. One may be more attached to his
uterine brother (from being the offspring of the same mother)
than to his brother by a different mother ; but what superi-
ority could a mother possess over the father in respeot of
propinquity of relationship to the son, the author of the
present work is unable to conceive.
8. Therefore, if it be asked here, what is the order of
. . sucoession where both the parents
The necessity of stating . .
an order in the uccession 8are alive, it is necessary that the
of the parents, pointed out.  orjor ghould be stated. Gamboo,

(1). See chap. xii. para. 10 of this treatise,
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however, says that no order need be stated, for, whatever is
taken by either of the two parentsout of the common pro-
perty isfor the benefit of both of them. Thisis not right.
-Whatever the mother takes, she takes for herself (1) like (2) the
Stridhana called “ Adhyagni” and the like, and not for the
benefit of both herself and her husband. Therefore, an order
in their succession must certainly be stated.
9. Wenow proceed to state it. There being no reason
Law gives priority of sue- for giving preference to one over the
cession to the father. Pas- other, the precept alone must be re-
sage of Brhat Vishnu. lied upon in the matter. Thelaw gives
priority of succession to the father.(3) Brhat Vishnu, premis-
ing that the wealth of a sonless man goes to the widow, in
default, to the daughter, says, * In default, to the father,
and in default to the meother.”
10. Although, in this passage, the father is said to inherit
N the property of a sonless man,’in de-
Exposition of the passage. ¢ 1t of the daughter, yet, as reasons

have already been shewn why the daughter'’s son should
inherit in default of the daughter, it must be understood that

~ the succession of a father does not come in until the failure
of daughter’s sons. It must further be noticed that a
daughter’s son being connected with the line of the daughter
herself, a separate mention of him in the order of heirs was
considered unnecessary by Brhat Vishnu.

SUMMARY (BY-THE TRANSLATOR).
I. In default of the daughter’s son, the parents inherit.
II. But of them, the father takes first and then the
mother.

(1). The High Court in their Judgment in 8. A. No. 81 of 1865 (IL
M.H.C.R. page 402), have ruled that a mother inheriting from her son has
not an absolute property in the estate but only a life-interest without power
of alienation. ’

(2).  This shews that the inheritance is not in itself a Strighana. Vide on
this subject note to chap. ix. sec. i. para. 16.

. (8). This is the doctrine of Jim, Vah. chap. xi. sec. i. para. 5, secs. iii. and
iv. I Morl. Dig. 821. According to the 'Mitdkshara, the mother gucceeds
before the father—Mit, chap. ii. sec, iii. para. 1—5 and Note,
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CHAPTER XL

SECTION 1V.

ON THE RIGHT OF SUCCESSION OF BROTHERS.

1. On failure of the mother, the property devolves on the

Uterine brother succeeds Uterine brother, his propinquity to
in default of a mother. the deceased being greater by reason
of both of them having been born of the same mother.

. . 2. Onfailure of the uterine brother
br?t‘n‘ler‘,“‘l‘i“’hﬁf:“%‘f:m“‘é? the wealth goes to the half-brothe;
succoeds.. or brother by a different mother.

8. Therefore, Yéjiiavalkya, in his order of succession,
‘Passage of Yéjnavalkya Which is founded on reason, says:
on the subject. “ Both parents, brothers likewise.”(1)
4, The word ¢brothers” refers in the first place to
uterine brothers, they being more
nearly related to the deceased than
a half-brother.
5. The rule of Yajiiavalkya hence is, that the wealth of
Exposition of the pas: B sonless man goes, on failure of a
sage. . mother, to a uterine brother. The
same author, by the use of the general term ¢ brothers,”
while the mention of only “a uterine brother’” would have
been sufficient, must be understood to have laid down the
further rule that,in default of a uterine brother, a brother
of the half blood, that is, by a different mother, succeeds.(2)
There are, however, exceptions to the above rule in two
instances, which will be presently noticed.

The term “ brothers” used
in the passage, explained.

(1). Mit. chap, xi. sec. i. para. 2.

(2). The author of Vyv. May. censures the preference here given to the
brothers of the half blood before the nephews, being sons of the brothers of
the whole blood—Vyv. May. chap, iv, sec, viii, para, 16,
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6. Katydyana:—“If a divided member should die, his
Possage of Ktyyans wealth, in default of male issue, will
allowing the succession ofa be taken by the father, or brother, or
::::g:’mﬁ:{‘;'ﬁ;;‘?noﬁe: mother, or then [atha] father’s
mother, in due order.” .
Father’s mother] Mother of the father of the deceased
divided son, or, in other words, his grandmother.
7. The phrase “ In default of male issue” has been used
« to denote the failure of persons more
of’gﬁepll}:sﬁ" u?éddineht'il: nearly related to the deceased than
passage, explained. the father. The meaning hence is
that, in default of heirs ranging from the son to the daugh-
ter’s son, who are more nearly related to the deceased than
the father, by reason of their conferring on him benefits
temporal and spiritual, the father takes the estate in the
first instance.

8. The particle “Va” [or] which has been thrice used
The partiole “Va» used iR the above passage, indicates an
in the passage, explained.  alternative and has reference to
defaults ooccurring among heirs ; a vested interest such as
““Svamiem” [ownership] not being capable of existing at.
one and the same time in one or the other of the heirs
[enumerated] indiscriminately, on the principle that a thing
cannot have an indeterminate existence.
9. Hence, the substance of-the passage is this, In
Substance of the passage def.'ault of the father, the brother in-
given, herits; in default of him, the mother;
in default of her, the grandmother. The phrase “In due
order” used in the passage, means in the order stated.
10. Menu, too, likewise, in the instance of a deceased
divided member, having by the use
 Fasmgo of Meou insup-  of tho phrase * without male issuc’
adverted to the absence of a son,
widow, daughter, and daughter’s son, who are all more
nearly related to the deceased, propounds the succession of
the father, brother, mother and grandmother by a Gloka and
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a half. ¢ Of him who leaves no son, the father shall take
the inheritance, or the brothers. Of a son who dies without
issue, the mother shall take the inheritance, and the mother
also being dead, the father’s mother shall take the heritage.”

11. The phrase “ without issue” is here indicative of

The phrase “without the absence of the son, widow,
issue,” explained. daughter, and daughter’s son.

12. It cannot be supposed that the above texts [paras. 6

The passages of Katys- 20d 10] of Kétydyana’ and Menu,
ysoa and Menu not to be ghewing as they do, the compact
supposed to be inconsistent . R
with the passage of Y4jna- Series of heirs from the father to the
valkya. grandmother, are not the results of
reasoning on the ground that they are inconsistent with the
order laid down in the text [para. 3] of Y4jiiavalkya, which
is founded on reasoning.

13. Some say that the text of Yé4jiiavalkya is the only

Passages of Kdtyayana Precept shewing the order of heirs ;
and Menu are intended not it being expressly declared at the
merely to enumerate the - :
Leirs, but to show their conclusion of the passage() “On
order of succession. failure of the first among these, the
next in order is indeed lieir;” and that therefore the texts
¢Of him who leaves no son, the father shall take the
inheritance, &c. [para. 10],” which are inconsistent with
the above text of Yajiavalkya, are intended merely to
enumerate the heirs and not to show their order of succession.
This objection is also to be overlooked ; the order of succes-
sion bein® expressly indicated in the above texts [paras. 6
and 10] of K4tyayana and Menu by the use, in the former,
of the phrase “In due order,” and in the latter, of the
phrase ¢ And the mother also being dead.”

14. Brahaspati, however, by the following passage, recon-

Brahaspati reconciles the Cile8 the inconsistency between the
inconsistency between the {exts [paras. 6 and 10] of Katyiyana
R,”i:‘:,‘f“a?,ﬁ lfﬁ:’ f,i.,??;é:'ﬁ and Menu, and that [para. 3] of
Yéjnavalkya. Y4jiiavalkya, by pointing out the
case in which a brother takes the succession prior to a mother

(1), Mit, chap, ii. gec, i, para, 2.
24
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as laid down in the texts of K4tyayana and Menu. “ Of a
deceased son who leaves neither wife nor male issue, the
mother must be considered as heiress, or, by her consent
the brother may inherit.” ’
15. The term “ widow” eomprehends by synecdoche the
The term * widow” used 42Ughter, daughter’s son, and father,
imthe passnge of Brahaspati, who constitute the series of heirs
explained. . preseribed in the text of [Yé4jhaval-
kya] founded on reasoning. It must, therefore, be under-
stood that the son referred to in the above text of Brahas-
pati is one that dies leaving no son, widow, daughter,
daughter’s son, or father,
16. The conclusion hence is, that the eonsent of the
The consent of a mother 1Other and the existence of the
:;':‘&':nﬂgﬂlb:?o:e g:gﬂr;r::; grarndmo'ther are th.e two instances
mother, where she exists, (1) in which exceptions to the rule
succeeds after the mother- o5 tained in the passage ¢ Both
parents, brothers likewise,”” are to be observed in the
manner laid down in the texts'of Katydyana and Menu.
17. Some, however, say that, in the compact series of
The opinion of some ob- Leirs from the mother to the nephew
gﬁl&forr:?eecwzbove con- ghewn in the text “Both the pa-
’ rents, brothers likewise, and their
son,” there is no place for the grandmother ; and that there-
fore she must succeed after the nephew. They further say
that this will be inconsistent with no texts of Jaw, the
succession of a grandmother being nowhere expressly pro-
vided. This opinion is also to be rejected, for, the succession
of a grandmother is not unprovided. On the contrary,
the place which a grandmother is to take in the order of
succession has, as already noticed, been expressly pointed
out in the above texts of Katyayana and Menu [paras. 6 and
10], in the former, by the use of the term “ Then [atha],”
before the word * grandmother,” and, in the latter, by the
phrase ‘“And the mother also being dead.” The order

. (). These are the two instances referred to at the conclusion of para, 5
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prescribed by these texts must therefore be considered as
forming an exception to, and interfering with, the compact
series of heirs laid down in the text [of Yijhiavalkya]
founded on reasoning.
18. Cankha and Likhita say:—“The wealth of one
Inconsistency between -dying sonless goes to the brothers,
g;ﬁ%:izﬁiﬁ;gﬁ?fg and in default of them, the parents
reconciled. take it.”(1) This, on the law of rales
and exceptions,(2) refers to one dying, mot divided, but
re-united. Thus, there is no inconsistency.
19. Brabaspati says :—* In default of the son, the widow
Passage of Brahaspatd takes; in default of the widow, the
noticed and construed with-  uterine brother ; in default of him,
out inconsistency. the dayadies [kinsmen, but literally
signifying those that take the heritage ¢Daya’]. The
wealth afterwards goes to the daughter’s son.” This pas-
sage, however, is intended to exclude a uterine brother
from succession before a widew and not to place a uterine
brother before a daughter, who may be said to be included
in the term “Dayadi” by reason of her taking the heritage,
for, if the latter were the case, the passage would become
inconsistent with the same author’s [Brahaspati] text.
“ As a son, so does the daughter of a man proceed frpm his
geveral limbs, &c.”(3)
- 20. Devala says:— Next, let the brothers of the whole
Passage of Dovala con. blood divide the heritage of him
f;iil::ls an enumeration of who leaves no male issue, or daugh-
ters equal [i. e. appertaining to the
same tribe], or let the father if he survive, or[half] brothers
belonging to the same tribe, or the mother, or the wife,
inherit in their order.”

(1). See chap. xii. para. 25 of this treatise, .

(2). In this case, the text of Yéjnavalkya: “The wife and the daugh.
ters also, &c.” is the exception, and applies to the case of a divided family. The
texts of Cankha and Likhita which is the rule, applies therefore to cases of
divided families, but re-united, on the principle that a rule embraces all cases
which are not specially excepted.

(3). See chap. xi. sec, ii, para, 3 of this treatise,
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21. Although, from the way in which this passage is
" How the passage istobe Worded, it might seem that the
ccnstrued. several heirs therem enumerated are
to take the inheritance in the order in which they have been
set forth, yet, in order to obviate the inconsistency of the
passage with the import of all the other passages above
quoted, it must be construed (without regard being had to
the order therein mentioned) thus: let the wealth of him
who leaves no male issue be taken by the wife of the rank
of a Patni, or let the daughters of equal tribe divide among
them, or let the surviving father take it. The use of the
term “ surviving,” which would otherwise become meaning-
less, indicates that, in case of the father not surviving, the
mother succeeds. The mother, therefore, takes the heritage
on failure of the father; then the uterine brothers and
brothers belonging to the same tribe take in their order,
7. e. the uterine brothers take first, and then the brothers of
the half blood but of the same tribe. This is the way in
which the above passage of Devala is to be construed, and the
passage itself must be understood to refer to cases where there
may exist neither a mother's consent nor a grandmother.
22, On the same subject, Ké,tyé.yana lays down the
Passagg of Kdtybyana order of succession in an easily intel-
shewing the order of heirs.  ligible form. ¢ The widow [Patni]
being a woman of honest family, or the daughters, or, on
failure of them, the father, or the mother, or the brother, -
or [his] sons, are pronounced to be the heirs of one who
leaves no male issue.
28. Theterm ¢ sons” wused in the text, means the sons
The term * sons” nsed in of the brother alone, as that is the
the passage, explained. term immediately preceding * sons”
in the text. It has therefore been said by Yéjnavalkya :
“ Brothers likewise and their sons.”
24. Sangrahakara says :—* In default of such a daugh-
Sangrabakara's passage ter, the mother takes the inheritance,
shewing the order of suc- although the father, the son of a
cession, rejected. . I
step-mother, or his son, may be alive.
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In default of such a mother, the father’s mother takes the
inheritance, although the father, the son of a Kshatriya
mother, or his son may be alive. In default of the grand-
mother, the father takes the inheritance.” As this passage
is founded on the reasoning of Daraigvara, and that reason-
ing bas been refuted by Vigvarupa and others, the passage
is to be overlooked as not based on-sound arguments.

25. The same author again says:—“ Where there are

Brothers of the whole two kinds of brothers, one of the
blood take the iheritance < hole blood and the other of the half
blood. blood, the brothers of the whole
blood take the inheritance to the exclusion of those of the
half blood.” This passage is to be countenanced as founded
on sound reason.

26. In the case of brother’s sons also, the same rule

Likewise, the son of a applies where there is a competition

erine porther succeeds  Jetween the son of a brother of the
brother. whole blood and the son of a brother
of the half blood. Therefore, on failure of the son of a
uterine brother, the son of a brother by a different mother

takes the inheritance.

* ]

SuMMARY (BY THE TRANSLATOR).

I. On failure of the mother, the uterine brother inherits,
and in default of him, the half brother.

II. By consent, however, of the mother, the brother
may inherit before her.

III. Where a grandmother exists, she mhemts after the
mother, and before the brother.

IV. On failure of brothers, their sons inherit, the sons
of the brothers of the whole blood being preferred to those
of the brothers of the half blood.
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CHAPTER X1

SECTION V.

ON THE RIGIT OF SUCCESSION OF KINSMEN, DISTANT KINSMEN, AND
COGNATE KINDRED.

1. If it be asked who succeeds if there be not even
brother’s sons, Yéjiavalkya says :—
Gotrajah sucoced where ' Gotrajah [Gentiles]() or kinsmen,
there arenot even brother’s sprung from the same fa,mﬂy with
sons. Passage of Yéajna-
valkya. -the deceased.” Add here “ take the
inheritance.”
2. The term “ Gotrajah” [though general in its signi-
How thre term “ Gotrajah” fication], on the analogy of Beeves
used in the passage, is tobe and Oxen(?) excludes the father,
construed.
brother and his son, who have
a]ready been separately noticed, and comprehends the som
of the grandfather and such other persons as are sprung
from the same family. The term “ Gotrajah” further ex-
cludes the daughter of the grandfather ard the like females,
it being primdé facie a complex of two plural terms [ Gotra-
Jah cha, Gotrajah cha “ Gentiles and Gentiles”] of the
masculine gender formed by omitting one and retaining the
other. Goftajah, according to Sanskrit Grammar, admits
also of the assumption that it is a complex of two terms of
different genders, but for such an assumption, the context
must afford a special ground, as in the instance of the -
following, “Fetch kukkutau [fowls]. Let me cause them
to have sexual intercourse.”(3) Here, however, there exists

(1). Mit. chap. ii. sec. i, para. 2.
(2). ¢ Beeves” thougk a generic term, must, in this instance, necessarily
. exclude ‘“ Oxen,” which has been distinctly mentioned.

(8). Kukkutau is a compound of two terms, both signifying birds of the
same species; and in this instance it mtist be assumed to be a compound of
two terms, one signifying a male and the other a female bird, as otherwise
sxual intercourse between thew would_be impracticable,
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no such special ground. On the contrary, the term
¢ Gotrajah” being used in the text of Y4jiiavalkya, after the
words “brothers likewise and their sons,” both of which
denote males, must be concluded to mean male Gotrajah
cnly and not females.(1) :
3. Again, referring to the Gruti “ Femalesand persons
Reasons for construing Geficient in an organ of sense or

that * Gotrajah” isa com- member are deemed incompetent to
pound of two terms of the

masculine gender. inherit,” (which Gruti, as already(2)
noticed, is applicable to females mnot being a widow,
daughter, or the like, whose right to inheritance has been
expressly declared by law), it [the Gruti] will be found
reconcilable with the conclusion that the complex term
“ Gotrajah” isa compound of two terms of the masculine
gender. Whereas, if ¢ Gotrajah” were considered to consist
of two terms of different genders, namely, the masculine and
feminine, such a construction would be opposed to the pur-
port of the G ruti. The latter construction is therefore set aside.

4. Accordingly, Basheyakara, the commentator of the

Basheyakara's interpreta- sutrah or aphorisms of A’pastamba,

tion of the aphorism of nstr he sutrah : ¢ .
A'pastamba, quoted in sup- construes the s The father,

port of the construction:  being alive, distributed his heritage
among his sons [Putrabheyah],” as signifying that heritage
was distributed among the sons alone and not among the
daughters also, these being females.

5. Under the rule of Grammar(3) ¢ Brothers¢Bhratarau]

(1). Itis from such a construction of the term ¢ Gotrajah” thatsisters are
altogether excluded from inheritance in the Presidency of Madras. A sister’s
gon does notalso inlierit, Dced Kullama vzrs. Kuppu Pillai—I M.H.C.R. 85,
But, according to the Bengal Law, a sister’s son is in the line of heirs—Jim,
Vah. chap. xi. sec. vi. paras. 8§ and 9.

(2). See chap. xi. sec. i. para. 56, and chap. iv. para. 5 Of this treatise.

(3). Panini, 1, 2—68; see I Mor). Dig. 325, 326. The meaning of this rulecan
thus be clearly stated. The Sanskrit word for ¢ Brothers” is resolvable into
two terms signifying brother and sister, and so also is the Sanskrit word for
“Sons” resolvable iuto two terms, denoting son and daughter. The feminine
words “sister and daughter” merge, according to Sanskriv Grammar, in the
masculine terms ‘ Brothers and Sons” respectively.
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and sons [Putarau], with sisters and daughters,” the terms

How the term ¢ Putra- < Dubita cha and Putrah cha”
bheyah,” used in the aphor-  [daughter and son] form the com-
i ds tobe eonstrued. plex term ¢ Putrau” [sons], by the
omission of one term and retention of the other of the regular
compound of two species. Though, accordingly, by suppos-
ing that the complex word “Putra” [sons] in the phrase
“ Among his sons [Putrabheyah]” used in the aphorism
above quoted, comprises two terms of two different genders,
namely, daughter and son, it is practicable to construe the
passage in question as implying that heritage was distributed
among daughters also, yet such a construction is to be
rejected as opposed to the principle that males alone are
competent to inherit and not females, inculcated by the
Gruti, “Females and persons deficient in an organ of sense
or member are deemed incompetent to inherit.”

6. Some say :(1) “Gotrajah [Gentiles] are the paternal

The opinion of some that - grandmother and relations connect-
;;h:taga;;nagl, f:giﬁtgﬁ; ed by funeral obla.f,lons of food
succeeds after the nephew, [Sapindas] and relations connected
rejected. by libations of water [Saménoda-
kas]. In the first place, the grandmother takes the inherit-
ance. The paternal grandmother’s Succession, immediately
after the mother, was seemingly suggested by the text
¢ And the mother also being dead, the father’s mother shall
take the heftage; ' no place however is found for her in the
compact series of heirs from the father to the nephew. She
must therefore, of course, succeed immediately after the
nephew, and thus there is no contradiction.” This is not
right. Even after the nephew, there is no place to be found
for the grandmother, the term “ Go-
trajah” 4mmediately following the
term nephew in the compact series of heirs, and that term
referring, as above noticed, to male Gotrajah. Besides,
Gotrajah (in Sanskrit) means persons sprung from the same

Reasons for the rejection.

(1). See Mit, chap, ii. sec, v, paras, 1 and 2,



CH.XI.S.V.]DISTANT KINSMEN, & COGNATE KINDRED. 193

family. Buta grandmother is not one sprung from the
same family with the deceased. She was born in a different

" family and had connection with the family of the deceased, .

only by marriage. She cannot hence be called a ¢ Gotrajah.”
This much is sufficient to refute the opinion above
quoted. '

7. Yajiiavalkya, it must be understood, has used in his

Yéjnavalkya's object in text the term * Gotrajah” in the form
;‘:‘:’fetfl;i;eg"a ;og;:;?;l‘}e of a conjunctive compound, as he has
compound. done the term  Pitarau” [parents]
in the same passage. This is because, as between both the
parents, he saw no ground(l) for given precedence to one over
the other, so he found no reason among Gotrajahs for selecting
one in preference to another. For instance, in declaring
that, in default of a brother’s son, the son of the grandfather
succeeds, what reason could there be ? None.

8. The objector here asks who has declared a grand-
father’s son entitled to inheritance
in supersession of a grandfather?
The reply is, that Y4jfiavalkya him-
self must be presumed to have so declared by his having
used in his passage(?) the term ¢ Gotrajah” [Gentiles]
immediately after the phrase *brothers likewise and their
sons.” The separate mention of brothers and their sons
while they are comprehended in the term ¢ Gotrajah,” is

The object of the ssparate indicative of the rule t®at, of the
mention of brothers and descendants severally belonging to

; othe
f,ﬂ:;;,:;’,’;;’d;‘f,";}f {heY 370 the grandfather and others, only two,

“@otrajab,” explained. namely, the son and the grandson,

are entitled to inheritance, as is the case with the descend-
ants of the father.

9. Menu, too, propounds the same principle :—“ Who-

ever is the next in the line of kins-

Passage of Menu. men [Pinda], to him the inheritance

Objector’s argument.
Reply.

(1). See chap, xi. sec. iii. para. 2 of this treatise.

9), Mit, chap. ii, sec. i. para. 2.
2) p o5
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belongs.() On failure of such kindred, the distant kinsman
[Sakulya] shall be the heir of the spiritual preceptor or the
pupil.”

10. Daraigvara explains the above passage, as follows :—

Daraigvara’s explamation The term ¢Pinda’ [funeral obla-
of the passage. “tions of food] used in the above
« passage, must be taken to meaun ¢Sapinda’(?) [Kinsmen
« connected by funeral oblations of food].. Who is the first
#Sapinda [Kinsinan] from whom the line of ¢ Sapindas’ is
“ t0 be reckoned ? The father alone, it being, in the first
«place, declared ¢ the estate of ome who leaves no male
“jssue, isinherited by the father, &c’ Where, after a
“father, the father, and the sons of such a father are both
«glive, who takes the inheritance next? I say, the sons
« [and not the father] of the father, or in other words, the
¢ brothers of the deceased. How is this? It is because, im
“ the text, ‘ the estate of one who leaves no male issue is
«inherited by the father, or by the brother alone [Eva] "3
« the particle ¢ Eva’ [alone] indicates the exclusion(4) of the
« giandfather from inheritance. It would hence appear that
« although, on the demise of a father, his father and son,
“[i.c. the grandfather and brother of the deceased}, stand
“both on an equal footing in point of propinquity and there
¢ would thus be no reason, under the text of Menu above
« cited, para. 9, for giving preference to one over the other;
“yet, on the strength of the text of the same author, ending

(1). This hemistich is translated in Jim, Vah. as follows: ‘¢ To the nearest
Kkinsman, the inheritance next belongs.” But this version does not seem %0
be in strict accordance with the Sanskrit text as quoted in the Smruti
Chandrika.

(2). Sapinda is derived from Pinda, the funeral rice-ball or cake, and it
is descriptive of those who participate in offering it to the deceased. These
offer also oblations of water.

(3). See chap. xi. sec. i. para. 1 of thie treatize.

(4). This is opposed to the Mitdkshara, according to which a grandfatler is
$n the line of heirs—Mit. chap. ii. sec. v. para: 3—and inherits before uncles and
their sons: The exclusion, however, of a grandfather under the Smruti Chand-
rika does not seem to bea total exclusion. Itistrue that asa grandfatherheis
not in the line of heirs, but, as the son of the great-grandfather, he is in the
line of heirs, and, as such, inherits after the uncles and their sons. Vide
para, 12 of this section and the tabular sketch appended to this.ehapter,
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“with the phrase ‘by the brother alone’ the order of suc-
“cession, with reference to nearness of kin, must take its
“course through the descendants only. Therefore, by the
“text ¢ whoever is the next in the line of kinsmen, &c.
“para. 9, it must be understood that in default of the
‘descendants [these being only two, i.e. the son and grand-
““son, as observed in the latter part ef para. 8 of this sec-
“tion] of the father, the descendants of the grandfather
“succeed, and that in, default of them,the descendants of
“the great-grandfather take the inheritance. A similar’
“rule of succession must be observed as far as the hjghest
“degree of Sapindas. On failure of Sapindas, Sakulyas
“gucceed ; kindred connected by libations of water [Sama-
# modakas]{1) being also represented by the term * Sakulya®
“ uged in Menu’s text, para. 9. Among them too, on failure
“%of the descendants of the nearest, the descendants of the
“next in order take the inheritance.” .

11. On the strength of the above explanation, it must

Daraigvara’s explanation P °concluded that those who declare
adhered to by the author that, after the brothei’s som, the
of the Smruti Chandrika. .

grandfather succeeds, that on failure

of him, his descendants take, and that a smilar rule is to be
observed in the case of the great-grandfather and others,
are ignorant of the true meaning of the text, para.9, incul-
cating an order of succession(?) different from that ordained
by the text founded on reasoning.(3)

" (1). The term Samanodaka is derived from Oodaka water.” It is des-
criptive of a remoter grade of relatives [than Sapindas], who do not offer the
rice-balls but the water only. OR failure, however, of Sapindss, the Samano-
dakas make offering of the Pinda or rice-ball, as do the Bandhus, on failure of
Sapindas and Samanodakas.

(2). Ttis certainly contrary to reasoning that a grandfather, great-grand-
father and the other fore-fathers in the ding line showld be excluded
from the right of succession before their descendants. The Smruti Chm’:dnk_a,
however, holds this doctrine on the strength of the exposition [as noticed in
para. 16] given by Daraigvara of the text of Menu, ¢ Whoeveris the nextin
the line of kinsmen, &c.”’ in connection with the text of the same author,
¢ The estate of one who leaves no male issue is inherited by the father or
By the brother alone.”

(38). From that founded on reasoning]. This refers to the text of Yéjna-
valkya, “The wife and the daughters also, &c.” in Mit. chap. ii, sec. 1. para. 2
2 hich text is usually called to be one founded ‘on reasoning.
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12. The order of succession then stands, as follows :—
Order of succession stateq O failure of a brother’s son(l) the
ac:;gigf&to the Smruti gon of the grandfather succeeds ;
on failure of him, his son ; on failure
of him, the son of the great-grandfather ; on failure of him,
his son ; on failure of him, the son of the great-great-grand-
father ; on failure of him, his son; on failure of him, the
son of the fathqr of the great-great-grandfather ; on failure
of him, his son; on failure of him, the son of the last
Sapinda ; on failure of him, his son ; on failure of him, the
son of the first Samanodaka(2) [a kinsman allied by common
libations of water] ; on failure of him, hisson. A similar
rule is to be observed in regard to the succession of the
descendants of each of the five Samanodakas of the higher
grade.(3

18. Brahaspati, bearing in mind all the %bove principles,

Brahospati'e passage on Geclares ‘Where there are many
the subject. relatives [Jnéitayah], or remote kin-
dred [Sakuly&h] or coznate kindred [Bandhuvah], whoever
is nearest of kip, shall take the wealth of him, who dies
without male issue.

Jnétayah] Sapinda, or kinsmen connected by funeral
oblations of food. Sakulyah] Samanodakas, or distant kins-
men connected by libations of water. Bindhuvéh](4) Cog-
nate kindred. A description of these is given, as follows, in
a different Smruti, according to their order of relationship,

14. “The sons of his own father’s sister, the sons of his
own mothgr’s sister, and the sons of

Cognates described. . .
en his maternal uncle must be considered

(1). Aeccording to the Bengal law, brother’s grandsons are also in the line
of heirs—Jim. Vah. chap. xi. sec. vi. para, 6.

(2). The Sapindas extend to the sixth male in direct ascent from the
person to be traced from; and the Samanodakas extend to the sixth above
the male Sapindas.

(3). See Mit. chap. ii. sec. v. para. 5 and note as to the order of succession-
according to Mit. and different other authors. °

(4). These cognate kindred lie beyond the Samanodakas. These, as such,
make no offerings, :

»
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as his own cognate kindred. The sons of his father’s
paternal aunt, the sons of his father’s maternal aunt and the
sons of his father's maternal uncle, must be deemed his
father’s cognate kindred. The sons of his mother’s paternal
aunt, the sons of his mother’s maternal aunt and the sons
of his mother’s maternal uncle, must be reckoned his
mother’s cognate kindred.”(!)

15. Of the kinsmen, distant kinsmen, and cognate kin-

Tn default of any of the dred, in default of one that stands
heirs expressly mentioned nearest in the order expressly given,
above, one who may be .
somehow equai to him may he that may be somehow viewed to
bo selected. stand on a par with him .may be
seleoted ; it being generally declared by Gautama :—¢Let
those take the inheritance who give the funeral cake
[Pinda], who are the descendants from the same Gotra, or
who are sprung from the same Rishi.”

SUMMARY (BY THE TRANSLATOR). *
I. If there be not even a brother’s son, the order of
succession is as follows.

~ L—The son of the grandfather.
11.—His?son.

vin.—His son.
1X.—The gon of the last Sapinda.
L x.—His son.

g 1r.—The son of the great-grandfather.

@ | 1v.—His son.

M | Vv.—The son of the great-great-grandfather.

&< Vi—His son

w | VII.—The son of the father of the great-great-grand=«
’g father.

&

(1). In the Mitakshara, chap.'ii. sec.’v. para. 1, this passage is rendered
thus: *“The sons of “his own father’s sister, the (sons of his own'mother’s
sister®und the sons of hisown aunt, and the sons of kismother's maternal uncle,
must be considered as his own cognate kindred. * * * The sons of his
mother’s’ paternal aunt, the sons of his mothor’s maternal uncle, must be
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x1.—The son of the first Samanodaka.

x11.—His son.
x111.—The son of the second Samanodaka.
x1v.—His son.

xv.—The son of the third Semanodaka.

xvi.—His son.
xvir.—The son of the fourth Samanodaka.
xvinr.—His son.
x1x.—The son of the fifth Samanodaka.
xx.—His son.
xx1.—The son of the sixth Samanodaka.
_  xx1.—His son.
[ xx1i.—The son of the father’s sister.
xx1v.—The son of the mother’s sister.
xxv.—The son of the maternal uncle.
xxvi.—The son of the father’s paternal aunt.
xxviL.—The son of the father’s maternal aunt.
xxviit.—The son of the father’s maternal uuncle.
xx1x.—The son of the mother’s paternal aunt.
xxX.—The son of the mother’s maternal aunt.
L xxxL—The son of the mother’s maternal uncle.

II. The grandfather, great-grandfather, and the like, do
not inherit before their respective descendants, as the order
of "succession takes its course, according to the Smruti
Chandrika, through the descendants only.

IIT. In default of any of the kinsmen, distant kinsmen,
and cognate kindred that are expressly mentioned above,
one who may be considered somehow equal to him may be
selected.

)

Ace

Bandhus, or Cognate Kindred. Samanodakas or Distant Kinsmen.
—_

reckoned his mother’s cognate kindred.” In the first sentence, “the sons
of his own aunt” is a mere repetition, signifying nothing more or less than the
two preceding phrases, and is further unsupported by the original text:
¢“The sons of his mother’s maternal uncle” which appears in the same sen-
tence, is unwarranted by the original text. Besides, such sons cannot be
called one’s own cognate kindred ; because, by what follows, this class of sons
is clearly the mother’s cognate kindred. In the second sentence, the phrase
“the sons of his mother's maternal aunt” is omitted, whether, through
inadvertence or error, though the game is borne out by the original te

In t‘l/y. May. chap. iv. sec. viii. para. 22, the above passage is ated
eorrectly.
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CHAPTER XI.
! —

.
SECTION VI
ON THE SUCCESSION OF STRANGERS UTON FAILURE OF THE KINDRED,

1. If it be asked who inherits in default of Bandhus,
In default of Bandhus,a & Y#&jnavalky says “A pupil and
pupil aud a fellow student 5 fellow-student.”’('y Add to these

succeed. Text of Yéjna- . .
valkya. %" words “ take the inheritance.”

2. He is a pupil, on whom the deceased caused the

ceremony of Upanayana(2) to be per._
formed and to whom he taught the
Vedas.

3. He is a fellow-student who acquires his learning
from the same preeeptor (as the
deceased).

4. It is to be understood here that the preceptor himself
was not specifically mentioned in the
above text, as it was unnecessary,
seeing that a preceptor is entitled to
more regard than a pupil, and that since mention has been
made of the pupil himself in the line of heirs, the preeceptor,
on the analogy of the loaf(3) and staff, takes of course prece-
dence before the pupil and succeeds to the deceased’s
property in default of Bandlus.

‘Who is a pupil,

Who is a fellow-student.

Preceptor takes prece-
dence Mefore the pupil.

(I). Mit. chap. ii. sec. i, pata. 2.

(2). Upanayana is the investiture with the marks of the class, performed
in the eighth year from the conception of a Brahmana: but it may be antici-
pated in the fifth or be delayed to the sixteenth year—Note of Mr. Cole-
brooke in his translation of the Digest on text 134, chap. iii. book 5.

(8). Theanalogy of the loaf and staff] To gnaw the staff was difficult for
the rat; but, if that were accomplished, the eating of the loaf, which was
attached to it, was easy. 8o in other cases, according to the circumstances

_of them, if one of associated things be true, the other may be rightly inferred
—Vide also notes to chap. ix. sec, ii, para, 15, and chap. xi, sec, ii. para, 17,
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5. If it be asked who succeeds in default of a fellow-

In default of a fellow-stu- student, Menu declares “ On failure
dent, the learned and virtu-  of all those, the lawful heirs are such
ous Brahmius take the .
wealth, as Menu has pro- Brahmins as have read the three
vided. Vedas, as arggpure in body and mind,
and as have subdued tbeir passions. Thus virtue is not
lost.() The property of a Brahmin shall never be taken
by the king. This a fixed law.”

6. In default of a Brahmin possessing the qualifications

n default of such a Brah- above described, Nareda, referring to

i Brahmin takes s .
e waetgth, oot mot the the king, says, «If there be no heir
king. Text of Nareda. of a Brahmin’s wealth, on his
demise, it must be given to a Brahmana! Otherwise, the

king is tainted with sin.”(2)

(1). See Menu, chap. ix. Sloka 188—Note,

(2). Bee Collector of Masulipatam versus Cavaly Venkate Narrainappa, 8,
Moo. I. A. Cav. 500, 523, where the Lord Justice Knight Bruce referred to
this and the two preceding clauses, and observed “ From these it would
appear that the beneficial enjoyment of a Brahmana’s property ought not, on
his death without heirs, to pass to the king; that it ought, iu some way or
another, to pass to other Brahmins, But the texts also show that it is not
to pass to Brahmins generally, or eveu to any definite or well-ascertained
class of them. The persons to take the beneficial interest are to be Brah-
mins having certain spiritual qualifications ; they are to be pure in body and
mind, and are to have read the three Vedas. If this be the law, it’eemp to
imply a power of selection ; and a right of possession, at least intermediate,
of the property in some body. It cannot be supposed that the first Brahmin
who could lay hands upon the property of a member of his caste dying
without heirs was to hold it, subject perhaps to the condition of shewing
that he possessed the personal qualifications which the law requires.

It appears to their Lordships that the passage quoted by the Mit§kshara
from Nareda, in the very section which cites the prohibition of Menu, shews
what the law in its utmost strictness was. That passage is ‘‘If there be no heir
of a Brahmin’s wealth, on his demise, it must be given to a Brahmana.
Otherwise, the king is tainted with sin.”” In other words, the king is to take
the property, but to take it subject to the duty, which he cannot neglect
without sin, of disposing of it at his discretion among Brahmins of tHe kind
contemplated by the preceding texts. -

IE this be so, it appears to their Lordships that according to Hindu Law,
the title of the king by escheat, to the property of a Brahmin dying withoGit
heirs, ought, as in any other cass, to prevail against any claimant, whio
Cannot show a hetter title; and that the only question that arises upon the
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On his demise] On the demise of the owner of the
In other cases the property. As for .the wealth of one
vereign takes the escheat, (deceased) belonging to any other
8 is ordained by Menu. class than a Brahmin, Menu ordains,
“But the wealth of the other classes, failure of all (heirs),
the king may take.” A king is.he who rules a city or town.
7. Nareda, after having declared that, in default of all

The king should allt heirs, the estate goes to the king,
m’:‘:ﬁ“"&wﬂ’,&;& says “Excepting the wealth of a

%o inherit. Brahmana, but a king, attentive to
his duty, shall allot a maintenance to the wives of the deceas-
ed. This is declared to be the rule of inheritance.”

To the wives®f the deceased] To the wives of the deceas-
ed owner of the property, not being a Brahmin, and which
wives are incompetent to inherit his property.

8. In the instance contemplated by the text, para. 5,
~ ¢On failure of all those, &c.” Sangrahakara points out cer-
tain distinotions with reference to the tribe to which the
deceased in each case may belong. “On failure of the father,

According to Sangraha- his father’s descendants take the
kara, the Wei:!th o‘f 2 Sd? wealth. On failure of such descend-
5'«”&}& ::efarlrnsth: u:er‘iln: ants, the descendants of his grand-
R Vsl o father. On failure of these descend-
failure of heirs as far as the ants too, the. descendants of his
procsptor. great-grandfather. In like order, the
Sapindas, or kinsmen of the higher degrees, also take the
inheritance. On failure of Sapindas, the Sakulyas, a priest,-

authorities is, whether Brahmanical property so taken, is, in the hands of
the king, subject to a trust in favour of Brahmins, In this suit, where the
issue is between the Government claiming the property (whether subject to
a trust or not) by escheat, and a party claiming by an adverse title, it is
unnecessary to decide whether the duty imposed upon the king is one of
imperfect obligation, or a positive trust affecting the property in his hands, or
whether, if a trust, it is or is not one incapable of enforcement by reason of
the uncertainty of its objects. It is also unnecessary to decide on the argu-
ments addressed to us concerning adistinction, orsupposed distinction between,
the Brahmins who have been called * Sacerdotal Brahmins’’ and * the ordi-
nary members of the caste,” See too, 2 Str, H. L, 47-1, Morl. Digest, 311,

26
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a pupil, a virtuous Brahmachéri, a virtuous Brahmin. On
failure of the first among these, the next in order takes. The
wealth of a Gudra, cn failure of (heirs as far as) the uterine
brother, goes to the king. Accordingly, the wealth of a
Kshatriya or Vaigya, too, goes to the king in default of (heirs
as far as) the preceptor.”

9. Sangrahakara, being an adherent to Daraigvara’s

. opinion, says in the above passage
Excoption taken b st that in default of the father, the

tion of the above passage of
-Sangrahakara. estate goes to the descendants of his

(father’s) father.

But it must be t.mderstood as our opinion, that on failure
of a father, the mother is the successor ; of her failure, the
grandmother ; on her failure, the descendants of the father
of the deceased, namely, the brothers and his sons.

10. All that has been hitherto stated(1) as to succession

in default of male issue, refers muta-

To whom the rules of . .
sucosssion hitherto stated, 18 mutandis to the property of 8
are applicable. deceased belonging to one or the
other of the following classes—

I.—Anupanita, or one on whom the ceremony of Upana-
yana was not performed.

II.—Upakurvanaka Brahmachéri, or a temporary(2) stu”
dent, who is to be married.

III.—Sam4varta, or a Brahmachéri (student), on whom the
ceremony (called Samévartanam) on return from the pre-
ceptor’s house, has been performed. R

1V.—Grihasta, or a married man or house-keeper.

V.—One who is not included in any of the other orders,
(namely, those of the Hermit and the Ascetic), and on whom
the ceremony (Samévarta) on return from the preceptor’s
house, has been performed.(3)

(1). Stated] Stated in this whole chapter.

(2). See note to chap. v. para. 7 asto an explanation of this term. .

(3). These enumerations include, in fact, all but a Nystika Brahmachari
(a perpetual student), ‘Vanaprastha (a hermit), and Yati (an ascetic), to the
succession of whose wealth, a different rule has been laid down in the next
section,
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SUMMARY (BY THE TRANSLATOR).
I In default of Bandhus, the order of succession is, as
follows : —
1.—The preceptor.
1.—The pupil.
111.—The fellow-student.

II. On failure of these, the wealth, if that of a Brahmin,
goes to a virtuous Brahmin learned in the three Vedas;
and, in default of him, to any Brahmin. It never goes to
the king. But, in the case of the wealth of any other class
than a Brahmin, the king takes it on failure of all the heirs

above mentioned. .
III. According to Sangrahakara, howBver, the wealth of

a Gudra goes to the king on failure of heirs as far as the
uterine brother, and that of a Kshatriya or Vaigya, on failure

of heirs as far as the preceptor.
IV. Theking, taking the property of one deceased, should

allot maintenance to his (deceased’s) wives incompetent to
inherit.
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CHAPTER XI

SECTION VII.

ON BUCCHESSION TO THE PROPERTY OF A PERPETUAL STUDENT,
A HERNIT, OR AN ASCETIC.

1. With regard to the wealth of a Nystika Brahmachéri

The eirs of persons de. (a perpetua.l student),(l‘) Vanapl.ns-
voted to_religion are speci- tha (a hermit), and Yati (an ascetic),
fied by Ydjnavalkya. o 5 Jifferent rule has been laid down.
Yéjniavalkya :—* The heirs of a hermit, of an aseetic, and of
a student are, in order, the preceptor, the virtuous pupil,
the spiritual brother,(3) and the associate(®) in holiness.”
* 2, The term student (Brahméchari), from being men-
tioned in the above passage together
. with an ascetic, means a Nystika or
perpetual student. A spiritual brother is one who has the
same preceptor, An associate in holiness is one who has
studied the same Gastra. ¢ In order”(3) means, on failure
of the first among these, the next in order.”

Exposition of the text.

. SUMMARY (BY THE TRANSLATOR).
I. The successors to the wealth of a perpetual student,
a hermit, and an ascetic, are (1) a preceptor, (2) a virtuous
pupil, (8) a spiritual brother, and (4) an associate in holiness.
II. On failure of the first among these, the next in
order succeeds. i

(1). Seenote to chap. v. para. 7 as to an explanation of this term.

(2). Mitdkshara construes both these expressions as referring to one and
the same person, chap. ii. sec. viii. para. 5; but the Smruti Cbandrika treats
these as referring to different persons.

(8). Mit&kshara construes ““in order” as meaning in the inverse order,
vide chap, ii, sec, viii, para, 2. )
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CHAPTER XII

ON A S8ECOND PARTITION OF PROPERTY AFTER THE RE-UNION
OF CO-PARCENERS,

1. Brahaspati:—* He, who, being once separated, dwells
 Rounion is between 82D through affection with his
certain relations only: so father, brother, or paternal uucle, is
Brahaspati. termed re-united.s
The purport of the above text is, that a son or the
Eaposition of the passage like, who, having once divided
of Brahaspati. the property with his father, brother,
or paternal uncle, unites again with any of them through
affection, &c. is termed one re-united. Hence, by implica-
tion, there can be no re-union with relations [such as a
brother’s son,(1) uncle’s son, and the like] other than a
father, brother, or a paternal uncle.(2)

(1). Here an anomaly will be seen. A re-union with paternal uucle being
allowed, the person that so re-unites with the paternal uncle must necessarily
be a brother’s son. How, under this circumstance, could it be said that there
can be no re-union with a brother’s son. 1 however think that though re-union
may exist as a matter of fact between a brother’s son and his paternal uncle,
still the former canuot, in law, be contemplated to be a re-united co-parcener,
he not acquiring the rights of inheritance appertaining to a re-united co-par-
cener, as 18 inferrible : .

1stly. —From no mention being made of a re-united brother’s son in paras.
23 and 24 of this chapter, under which preference is given, in default of a

re-united brother, to & re-united father or paternal uncle only, over a par-
cener not re-united. .

2odly.—From a brother’s son being declared in paras. 32 and 84 of this
chapter to be entitled, at & partition between him and the widow of the
deceased re-united parcener, to recover his father’s share only and not that of
the deceased, although his father bad re-united with the deceased.

And, 3rdly.—From a brother’s son, as one'of the Sapindas, [vide para. 87
of this chapter] being declared entitled to inherit, only on failure of all heirs
of the deceased down to a sister,

~ (2). Mit, aud Jim. Vah. agres with the Smruti Chandrika in the opinion
that a re-union cannot take place with any person indifferently, but only with
a father, a brother, or a paternal uncle—Mit. chap. ii. sec. ix. para. 8',a.nd Jim,
Vah. chap, xii. para. 4. But Vyv, May, overrules this restriction—Vyv,
May. chap. iv, sec. ix, para. 1,
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2. A re-union is completed not by the union of the

When a re-union is com- CO-Parceners alone, but by the union
pleted. of their wealth. It must therefore
be understood that the term ¢ re-union” does not apply, until
the effects which had been divided, are again mixed together
as before, so as to destroy altogether every mark indicating
division. A mere joint residence of co-parceners does not
amount to a re-union. i

8. Menu, therefore, lays down a distinction as regards a

When partition is again 56CONd partition to be made after

made after re-union of par- _ «
coners, the shares musi be € un.lo.n If.brethren once divided
equal. Passage of Menu. and living again together as parce-

ners, make a second partition, the shares must in that case
be equal. There is not in this instance, any right of

Certain terms in the pas- primogeniture [Jysteyam]. Living
sage, explained. together] Residing together. Make a
second partition]Make a second partition of the mixed wealth.

4. Inthe above passage, the words “The shares must
The shares, however, in that case be equal,” are in them-
may be unequal with re- gelves sufficient to show the non-

ference to the portion con- oy . . .
tributed by e}’é’h at the Tecognition of primogeniture. While

time of re-union. 80, inequality of division on the score
of primogeniture, has again been expressly prohibited in the
passage and the object of this is to show that, in the distri-
bution, the shares may be even unequal where the wealth, at
the time of re-union, had been made up of disproportionate
contributions. ‘- Therefore, the inequality of shares must be
proportionate to the extent of the contribution which each
parcener had made at the time of re-union. The inference
hence is, that the effect of re-union is to destroy simply the
identity of property and not the extent of share of each of
the parceners concerned in the re-union.

5. Brahaspati propounds unequal partition on a different

A re-united parcener js ground. “If any ome of the re-

entitled to a doubl i
in his selfseq i‘;:d o 'hm ulflbed brethren acquire w.ealth by
ty. Passage of Buhupm science, valour; or the like, two
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shares of it must be given to him and the rest shall have
each a share.”

Of it] Of the wealth acquired as stated.

6. The above passage is intended to enjoin division
of what was acquired, even where
such acquisition had been made
without detriment to the re-united property.(l)

7. If, before a second partition takes place among the

Whea one of the re-unit- re-u}]ited parceners, one of them die
ed parceners dies gefore a leavmg sons and the like,(2) the
2?“3,,‘};‘;2';‘;’;’ b: .f,’;':e second partition is to take place
in right of representation.  g000rding to the principle contained
in the text “ Among those whose fathers are deceased, the
allotment of shares is according to the fathers,” there being
no other law on the subject. Where, however, the deceased
re-united parcener leaves no son and the like, the rule con-
tained in the passage, ¢ The wife and the daughters, &c.,”(3)
does not apply ; there being a different law on the subject.

8. Accordingly, Brabaspati :—‘ Among brethren who

When a second partition being once separated, again live
is made after reunion, together through mutual affection,
there exists no right of . . . .
primogeniture, The share there is no right of primogeniture
of a parcener dying or en- ops . .
tering a different order When partition is again made.
{without a male issue] is Ghould any of them die or enter a

en_by his uterine bro- .
ther. Passage of Brahaspati. different order,(4) his share shall not
be lost ; but shall be taken by the uterine brother.”

9. If, before partition in a family prior to re-union, one

Exposition of the pas. Snould die or enter a feligious order
sage. without leaving male issue, his share

Exposition of the passage.

(1). This is an exception to the general rule contained in chap. vii. of this
treatise that such self-acquired property is not partible and belongs exclu-
sively to him who acquired it.

(2). And the like] This may be either a grandson or a great-grandson.

(8). Mit. on Inheritance, chap. ii. secs. i. and ii.
(4). It would appear from the following exposition of the passage that
the re-united parcener here contemplated is one dying cr entering a different

order, withou! leaving a son, grandson, or greal-gzandson.
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becomes extinct because no partition has taken place in
the family, and there has been consequently no ascertain-
ment of the extent of share of each parcemer. Therefore
all the other undivided parceners take the whole heritage
of the deceased. But, in the instance of a parcener dying
after re-union, no such ascertainment of the extent of his
share is wanting ; the extent having already been ascer-
tained in the original partition. A re-union cannot have
the effect of destroying the extent of share so ascertained.
It simply destroys the exclusive right which he had pos-
sessed prior to the re-union to the property that had fallen
to his share. Therefore, the whole estate is mnot, on his
demise, taken by all the other re-united parceners. But at
the time of the second partition, his share isset apart. This
share does not howgver go to the widow, as in the case of
the wealth of a divided husband ; but it goes to the re-united
uterine brother under the text, para. 8, of Brahaspati
above quoted.(!) The term * uterine brother,” though used
in the text in the singular number, includes also the
plural,

10. Hence, Nareda :—* Among brothers, if any one die
Passage of Nareda on the Without issue or enter a religious
same subject. order, let the rest of the brothers
divide his wealth, except the wife’s separate property.”(2)
¢ The rest of the brothers’” means the rest of the uterine
brothers, it being declared by Y4j-
fiavalkya, ¢ [The property of] a
re-united [is taken by] the re-united [and that of] &
uterine brother [by] the uterine brother.” The meaning is,
that the property of a re-united brother, the re-united
" . brothers only take and not the
ugx-pm ton, of the pu widow and others; and that among
them too, only the uterine brothers take. .

Paasage of Ydjoavalkya.

(1). The order of succession in the case of re-united parceners is hence
considered to be an exception to the general course of descent.
(2). Vide chap, xi, sec. ispara. 52, where this passage occurs.
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11. If, in such a case, it be asked what is to become of

The deceased’s widow, if the widow and unmarried daughters
chaste, is entitled to main- of the deceased re-united, Nareda
tenance at the hands of his « .
brothers, who are alsoto 8ays :— Let them allow a mainte-

[ rt his daughter till . . .
h‘;‘,’p:mﬁ:ga 1o get nance to his women for life, provided

her married. these preserve unsullied the bed of
their lord. But if they behave otherwise, the brethren
may resume that allowance.() The
_ maintenance of the daughter [if any]
of such an one is enjoined to be made out of her father’s
share. She will take a share until she is initiated ; after
that, her husband shall support her.”?) The meaning of
the second of the above two Glokas must be understood to
be, that the initiation of the daughter of one that dies or
enters & religious order, as well as the support of such a
daughter till initiation, must be defrayed by the rest of the
brethren alone. )
12. 'Where, among the rest of the brethren, there are
) ) certain uterine brothers re-united
wﬁf;;‘,‘:;i‘;;‘e‘;ﬁ?fp";;’t‘;’g:‘;::: and certain uterine brothers mnot
uterino brothers not re-  re-united, those uterine brothers that
are re-united shall alone divide the
property among them ; Nareda, reciting the text “ Among
brothers, if any one die without issue, &c.” (para. 10), after
having declared, ¢ The wealth of a re-united goes to the
re-united only.” A
13. Where none of the uterine brothers are re-united
Uterine brothers, though and the half brothers are re-united,
Dot re-united, take before  the uterine brothers alone take in
of Ydjnavalkya. that case the property though not

(1). This is the first Cloka. This Cloka has also been cited in chap. xi.
sec, i, para. 48.

(2). This is the second Cloka and occurs also in chap. xi.sec. ii. para. 18,
By this Cloka, it would appear that a daughter does not absolutely in-
herit the wealth of a re-united father as any other hefr. According to the
Smruti Chandrika, a daughter is not in the line of heirs to the property
of a re-united parcener.

See also note to para, 35 of this chapter. ®

Pasrage of Nareda,

27
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re-united, and not the half brothers re-united ; Yéjfiavalkya
having declared : “ [Uterine brothers] though not re-united,
shall obtain the property, and not the son of a different
mother.”
14. The particle “Api” [though] used in the above
The object of the particle text', is indicative .of the prohibition
“Api” used in the text, against the succession of half brothers
explained. ‘ though re-united.
15. Where, among the rest of the brethren, there are
Rowuited hal I;mthm no uterine brothers at all, then
take in default of uterine the re-united half brothers take the
brothers Text of Brahaspati.  o1¢h wunder the text of Brahaspati,
¢ Brothers who become re-united through affection share the
wealth of each other.” In this passage, the words ¢ half
brothers’ must be understood in order to avoid tautology.(1}
16. The text of Yéjiiavalkya : “ A half brother being
_ again associated, shall not take the
el vod doiny wealth of his half brother,”® is
applicable to a case where gpplicable to a case where there are
there are uterine brothers, .
uterine brothers. Hence, there is no
inconsistency [between this and the text of Brahaspati above
quoted]. .
17. The objector here says: if it be declared that the
re-united half brothers inherit solely
ed%m%j'fctﬁ?:: %ing on failure of uterine brothers even
opposed to the above decla- though not re-united, the declaration
ration. becomes opposed to the text of Menu.
“ Should the eldest or the youngest of several brothers
be deprived of his allotment at the distribution or should
any one of them die, his share shall not be lost ; but his

(1). Thisis because the same author has stated in a passage (para. 8)
already quoted, that * Should any one of the re-united parceners die or enter
a different order his share shall not be lost ; but shall be taken by the
uterine brother.”

(2). This verse is read in some copies of the Smruti Chandrika, Nanyodaryo
dhanam haret *‘ a half brother shall not take the wealth” instead of Nanyo-
darya dbanam haret ‘¢ shall @ take the wealth of a half brother.”
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uterine brothers and sisters and such brothers as are
re-united after a separation shall assembletogetherand divide
his share equally.”’(1) The meaning of this text is, that such
half brothers as are re-united, together with the uterine
brothers and sisters of the same womb, shall assemble and
divide equally the share that was not lost. The words
¢ together’ and * assemble’ used in the text, render it clear
that the joining together of the several heirs specified, is
necessary to their dividing the wealth. Hence, the incon-
sistency of the declaration (2) ahove referred to with this text,
is manifest.
18. 1In order to reconcile the above inconsistency, some
) ) construe the above passage of Menu,
snbo unfair construction by ¢ follows :  The share that was not
passage of Menu, noticed go lost, if there be re-united uterine
and rejected.
brothers, they alone take to the
exclusion of uterine brothers not re-united ; if none of the
uterine brothers be re-united, then all the uterine brothers
take. They do so, assembling together and with@ut in-
equality in the share. In default of them, the half brothers
take.” DBut this construction is very unfair, requiring as it
does, the supplying of several terms not warranted by the
text. It is therefore to be rejected. o
19. Others again, in order to avoid the inconsistency
above noticed, recite the text of
of Lhrmmoao e e text  Yéjavalkya. « A half brother being
respond with the text of ggain agsociated shall not take the’
wealth of his half brother (para. 16).
" Uterine brothers, though not re-united, shall obtain the pro-
perty and not the son of a different mother (para. 13)”(3) and
construe it 5o as to correspond apparently with the text of

(1). Vide chap. xi. sec. i. para. 51, where this passage occurs.

(2). This is the declaration that the re-united half brother inherits solely
on failure of uterine brothers even though not re-united.

(3). Thisis an obscure text admitting of different interpretations and
numerous variations in the reading. Vide Jim. Vah. chap. xi. sec. v. paras.
13 and 14 and note. See also Mit. chap. ii ¥ ix pan 7.
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Menu. They take the whole first hemistich “ Anyodar-
yasthu Samsristi Nanyodaryodhanam harét,” and state the
meaning of the words and the substance of the passage, as
follows :—* A half brother [meaning one born of a rival
wife] being a re-united parcener, takes the estate; but a
half brother, who was not re-united, does not obtain the
goods. Thus, by the direct provisions of the text [Anvya]()
and by the exception [Vyatireka], re-union is shewn to be a
reason for a half brother’s succession.”’(2) Then they take the
phrase “Apicha adadyat Samsristi” in the secoud hemistich
and connecting it with the word “Asamsristi” preceding
it, state the meaning of the words and the substance of the
passage, as follows:—¢* The term ¢ not re-united’ is connected
also with what follows, and hence, even one who was not
again associated, may take the effects of a deceased re-united
parcener. Who is he ? The author replies ¢ one re-united,’
that is, one united by the identity of the womb [in which he
was conceived] ; in other words, a uterine or whole brother.
It is fBus declared that relation by the whole blood is a
reason for the succession of the brother, though not re-united
in co-parcenery.”® They then take the concluding part
[Annia matrajah] of the second hemistich, and adding to it
the particle “ Eva,” connect it with the word [Samsristi] in
the middle of the second passage, and state the meaning as
follows: “ The term ¢united’ likewise is connected with
what follows, and here it signifies re-united [asa co-parcener].
The words ¢ not the son of a different mother’ must be inter-
preted by supplying the affirmative particle [Eva] under-
stood. Though he be a re-united parcener, yet being issue of
a different mother, he shall not exclusively take the estate
of his associated co-heir.”(#) They thus make the substance

(1). In logic, Anvya and Vyatireka; the first is the relation of events, of
which whenever one occurs, the other also occurs; the second is the connexion
of circumstances, of which when one occurs not, the other also does not occur.

(2). Mit. chap, ii. sec. ix. para. 8.

(3). Mit. chap. ii. sec. ix. para. 9.

(4). Mit, chap. ii, sec. ix, ™ 10.
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of the whole passage conform with that of Menu. They
conclude by saying, ¢ Thus by the occurrence of the word
¢ though’ [api] in one sentence [‘ though not re-united, &c.’]
and by the denial implied in the restrictive affirmation [ Eva
¢ exclusively”] understood in the other [¢one united may
take the property, and not exclusively the son of a different
mother’] it is shewn that a whole brother not re-united
and a half brother being re-united shall take and share the
estate ; for, the reasons of both rights may subsist at the
same instant.”’(1) An interpretation of this nature can only
suit those who made it ; it cannot meet with the approba-

Their comstruction re- tion of the learned, for, the wording
Jected. of the passage is wholly incapable of
bearing such an interpretation, which apparently is one
tortured out by the interpreter with the force of his own
invention.

20. The inconsistency between the texts of Menu (para.

Text of Menu applicable 17) and Yéjfiavalkya (paras. 13—16)

;';;;’fof,?eg::‘:;ﬁlf P'»1  as apparent from the plain wording

immoveable. of both the texts, must here be
reconciled by shewing the case to which each of the texts is

applicable and not by trying to place forced constructions =

upon them, in order to make them consistent with each other.
The text of Menu is applicable to a case where there is
property immoveable together with property of other kinds.
21. Prajapati, in such a case, propounds, by the following
Passage of Prajapati as P29386€, the division of property be-
3;:% m tllm:v‘mlﬁ? tweenare-united and un-reunited par-
cener, “Whatever concealed wealth is
brought to light and whatever moveables there exist, become
the property of the re-united parceners; but lands and houses,
those not re-ugited shall take according to their shares.”
22. Thepurport of the text is, that half brothers re-united
shall take in due shares the concealed

Exposition of thi .
position of thIS passage:  wealth and moveable property con-

(1). Mit. chap. ii, sec. ix, pa¥a. 11.
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sisting of bipeds, of quadrupeds, &c. and that uterine
brothers not re-united and also uterine sisters shall take
the houses, lands, &o. in due shares. The conclusion hence
Text of Yajoavalkys ap- 1% that the text of Yéjiiavalkya
Efl‘;“:;:s::'&:: ::n;)r:o;:rl:? (paras. 1:‘3—-11) is applicable where
there exists only ome (1) species of
property, or, in other words, where there exists either
immoveable property alone or such property alone as is not
immoveable.
23. 'Where there are no half brothers re-united, then the

nil:l?::;ult :{:nlfrgf::‘i!;ﬂ father or paternaluncle, whoever was
father or pateroal uncle re-united, takes the estate ; it being
takes the estate. declared by Gautama ¢ When 2
re-united parcener dies, his re-united co-heir shares his
estate.”

24, 'Where there is neither a father nor a paternal uncle

Odfailure of a re-united re-united, the half brothers not re-

?.t“}e;r%{hl;:t::n:lﬁ':::leaot anited take ; in default of them the
seunited or & mother or father not re-united ; in default of
widow succeeds. him, the mother ; and in default of
. her, the widow (Patni).?)
25. Accordingly, Qankha :—* The property of one who
departedf or heaven without male
issue goes to the brothers : in default
of them, both parents will take it, or the eldest wife
(Patni).”(3)

26. The meaning is, where one re-united with his pater-
nal uncle, father, or brother, dies
without male issue, the wealth left
by him goes to his half brother not re-united, in default of
the co-parceners [above specified] re-united with him.

Passage of Cankha.

Exposition of the passage.

(1). The author of Vyv. May. says that the proof of this opinion must be
considered—Vyv, May. chap. iv. sec. ix, para. 15, .

(2). As to the definition of the term Patni, see chap. xi. sec. i.(para, 9 of
this treatise.

(8). See note to Jim. Vah. chap. xi. sec. i, para, 15 as to the different
readings of this passage, ~ .
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27. Accordingly, Nareda: “ The wealth of a re-united
goes to the re-united only. No one
else inherits. Where no issue is
left, the others take.”(1)

28. The meaning of the passage is, that while there exist

Exposition of the pas- re-united parceners, the half brothers
sage. and the like not re-united do not
take the wealth. Where, however, all the parceners re-
united become issueless, then succeed the half brothers not
re-united.(?) What they so take is the share of the re-united
parceners. Here too, the order prescribed by the passage of
Gankha: “The property of one who departed for heaven
without male issue, goes to the brothers, &ec.” (para. 25) is
to be observed.

29. The words “eldest wife” used in the passage (para.

, 25) of Cankha, refer to a virtuous

The words ‘‘ eldest wife,” . .
used in the passage of wife; it does not serve to exclude
Cankha, explained. a junior wife if virtuous.

Passage of Nareda.

(1). This text is translated, as follows, in II Digest, page 561 : “ The vested
share of re-united brothers is declared to belong exclusively to them; in any
otber case than this, they shall not exclusively share the inheritance of the
deceased ; it shall go to other brothers, when no issue is left.” As to the
different readings of this passage and the various constructions put upon it,
see II Digest, pages 561, 582 and 583.

(2). Where, however, all the parceners re-united become issueless, then
succeed the halfbrothers not re-united.] This part is rather ambiguous. It
might perhaps be construed that where, of two re-united brothers, one leaves
an issue, such issue takes the wealth of his re-united uncle on his (uncle’s)
demise without issue. But such a construction, besides militating against the
principle contained in the first paragraph of this section, wherein it is held that
there can be no re-union with a brother’s son, would be also found to be
opposed to the passage of this very author [Nareda] cited in para. 32 of this
chapter which, as construed in para. 34, holds a widow entitled to the share of
areunited parcener dying without issue, brother, or parents, and restricts the
right of the brother’s son to recover his own father’s share only which had
been mixed with the deceased's wealth on the occasion of re-union during the
life-time of the deceased. I therefore think that the passage of Nareda in
para, 27 should sinfply be construed thus: Where there exist re-united
parceners, the half brothers and the like not re-united do not take the
wealth. Where however all the parceners re-united die without leaving issue
to succeed to their respective shares, the half brothers not re-united then
take the wealth. '
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30. The particle “Va” [or] bas been used in the passage

__ in lieu of the phrase “ On failure of.”

“ 3’3? ::::u(r)fint:a iﬁmﬁﬁ It indicates an alternative ; but, inas-
passage, shown. much as there could be no alternative

with reference to any such thing as ¢ Svamiem” [ownership],
it not being capable of existing indeterminately in one or
other of the heirs at one and the same time, on the principle
that a thing cannot have an indeterminate existence, there-
fore the alternative indicated by the particle “Va” has
reference only to the default of the preferable heir.

- 31. The order of succession accordingly stands thus. In
default of the brother, the father in-
herits ; in default of him, the mother;
and in default of her, the widow. To avoid the supposition
that this order of succession is opposed to that prescribed in
the case of the wealth of a divided member dying sonless, -
by the passage, “The wife and the daughters, &c.,”()) the

The order declared by author says that the order of succes-
Cankha prevails In the ¢ts¢  gion is applicable to the wealth of a
parcener dying sonless, re-united parcener dying sonless.
The order of succession prescribed by the above text, “ The
wife and the daughters, &o.”(2) in the case of the wealth of a
divided member is founded on reasoning; and yet that
being superseded in the present instance, by the order of
sucoession expressly declared by Gankba (para. 25),+the
passage of the latter must alone be here relied on; there
being no reason to be stated in support of the same.

Order of succe;sion, stated.

32, If, in observing the above order, there exist a widow

T:;t of Naredle prescrib(i and also Sapindas, such as a brother’s
ing the course to ursue . ;
where there exist a-widow, Son and the like, Nareda :— On the
and also Sapindas of the

3 2 demise of their husband, the widows,
eceased re-united co-par-
cener. in the absence of the brother, father,

or mother [Abratru-pitru-matrukah] of their husband, and

(1). Mit. on Inheritance, chap. ii. sec. i, para. 2.
(2). Mit. on Inheritance, chap. ii. sec. i. para. 2.
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all the Sapindas shall divide their respective wealth in due
shares.” ' : '
- 33.. In using the word “ Abratru-pitru-matrukah,”
(o 2bioct of r!;!::uéo_r:pound which is a compound term called
trukah” teed in t}'};‘p‘;‘s::;; “ Dvandva(!) Samasa,” Nareda, con-
of Nareda, explained, trary to the rule “Of two or more
persons or things, that which is the most respectable should
be put first,” has placed “Bratru” [brother] before “pitru
matru” [father and mother] who are superiors to a brother.
The object, however, of Nareda, in doing so, is to show that
the wealth of a re-united parcener dying without male issue,
goes first to the brother; in default of him, to the father; in
default cf him, to the mother; and in default of her, to the
widow [Patni] that observes all kinds of religious duties:
The conclusion heuce is, that widows do not inherit in
default of secondary sons alone, as is the rule in the case of
“*the wealth of a divided member ; but only in default of a

half brother not re-united, and of a father and mother
also. e . -

34, The phrase “All the Sapindas, &c.” used in the
. The whole passige ex- above text (para. 32) of Nareda,
pounded. comprehends Sapindas [not being a
brother, father, or mother] of the deceased sonless re-united
co-parcener, such' as brother’s sons and the like. These
Sapindas and the widow are to take out of the re-united
comfmon property, the latter [widow] the share of her
deceased husband, and the former [the brother’s sons and
the like], their respective father’s share which had been
mixed with the deceased’s. wealth on the occasion of
re-upion during the life-time of the deceased.
-*35. In default of the widow, the sister takes the inherit-

ance of the sonless re-united: Accordingly, Brahaspati :—

(1). . According to Sanskrit Grammar, when two or more words come
together each in the same case and which, in the usual mode of construction,
would be separated by a conjunction equivalent to ‘“and,” they may be
formed into a compound called ‘‘Dvandva”—Wilkin's Sanskrit Grammar,

page 569,
: 28
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« His sxster(l) is then entitled to take the inheritance. This

Sister inherits on failure law concerns one who leaves no
of a widow. Textof Brahas- 18Sue, nor wife, nor father, "Whether
" pati. married or unmarried, the sister suc- -
ceeds on the death of g uterine brother, identity of womb
being alone the reason of sucoession in the case of sisters of
both the above descnptlons

36. The particle “ Cha” [also] used in the above text

The particle “Cha” used SheWS that the rule contained in the

in the text, explained. - text is applicable to the wealth of one

who [besides-leaving no son, widow, or father] leaves also
_no brother or mother.

87. In default of the sister, the Sapindas take the
On failure of a sister, the Property of the deceased re-united,
Sapindas take. « accordmg to the order prescribed by
the text, “ Whoever is the next in the line of kinsmen, to -
him the inheritance belongs,” the purport of which text has
already() been given. There is no separate law on the

subject in the case of the wealth of a re-united parcener.

38. Accordingly, the same author [Brahaspati] : “ Where
 Paasage of Brahaspation OB® dies without issue, widow,
the subject. brother, father, or mother,(3) all the
Sapindas divide his wealth in due shares.”

Hm wealth] The wealth of the re-united pa.r

“ Where one dies without 1ssue,”
u;i’fl’""“” of the pas- means where one dies even without
. a -half brother and the like, who
are declared, by the passage afore-mentioned, competent to
inherit the property of a re-united co-parcener. Such is thg
meaning of the first hemistich of.the above text of
Brahaspati. :

(1). Vyv. May. says that some read ‘“his daughter” and that, in default
therefore both of daughter and sister, the nearest Sapinda succeeds—Vyv.
May. chap. iv. sec. ix. para. 25.

-(2). See chap. xi: sec. v. paras. 9 and 10 of this treatise.
(3). This is the first hemistich,
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39. In default of the Sapindas,()the wealth of a deceased

After Sapindas, Sama. DParcenerre-united, goes tothe Sama-
nodakas take. nodakas and others, just in the same
manner as has been prescnbed in the case of the wealth of
a divided parcener. There is no separate law as to who is
to succeed to the property ot' a"re-united parcener, after the
Sapindas.

{SUMMARY BY THE TRANSLATOR).

I. A re-union can take place only with a father, brother,
or paternal uncle, and with no other relation.

II. Not only the union of the parceners as to residence,
but also the union of their wealth, which had been previ-
ously divided, is necessary to complete a re-union. °,

III. The effect of re-union is simply to annihilate the
exclusive and independent right, which each pareener previ-
ously had to his own share of the property. It affects in
no way the extent of share of each of the parceners as
ascertained previous to the re-union.

IV.  Hence, when a partition is made after re-union, the
share of éach parcener will be proportionate to the extent
of contribution he had made at the time of re-umon R though
thereby the distributions may be \mequal

Y. In dividing the estate after re-union, there exists no

" right of primogeniture,

'VI. Property self-acquired is also Yable to division at
the time of partition after re-union, although it may have
been aoquired without detriment to the re-united common
property. The acquirer, however, will be entitled to a
double share in such property.

VII. The allotment of shares to the sons of deceased
re-united parceners will be made according to their respec-
tive fathers.

(1). For an explanahon of the termsSapmdas and Samanodakas, see
chap, xi, sec, v, of this treatise,
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VIII. The following is the order of succession to the
property of a-deceased re-united parcener. First, the son
inherits ; on failure of him, the son’s son ; in default of him,
the son’s grandson. - However, a grandson whose father is
dead, and a great-grandson whose father and grandfather
are deceased, inherit at once with the son. On failure of
descendants down to the son’s grandsop, the associated

~whole brother succeeds, and, on failure of him, the unasso-
ciated whole brother. In case there are no brothers of the
whole blood, the asséciated half brother succeeds. But if
there be an associated half brother and also an unassociated
whole brother, and the property of the deceased consist of
both moveables and immoveables, the unassociated whole
brother, together with the uterine sister of the deceased,
take, in‘due shares, the whole imwoveable property, while
the moveables are taken exclusively by the associated half
brother. Where, however, the estate of the deceased con-
sists solely of either-moveable or immoveable property, the -
above rule does not apply, and in such a case the unassoci-
ated whole brother takes the property to the_exclusion of
the associated balf brother, Where there are neither whole
brothers -(whether associated or uunassociated) nor half
brothers associated, the father or paternal uncle, whoever
was associated with the deceased, takes his estate. On
failure of such a father or paternal uncle, the half brother
unassociated takes, and in default of him, the father unas-
sociated. Where there is not even the father, the mother
inherits, and in default of her, the virtuous widow of the
rank of a Patni succeeds. On failure of the widow of the
nature above described, the sister, whether married or
unmarried, inherits. In default of the sister, the Sapindas,
.and on failure of them, the Samanedakas take thg wealth .
according to the order prescribed in Chapter XI, in the case
of the wealth of a divided parcener.

IX. Where brothers take the property of a decga.sed
‘re-united parcener, they are to allow maintenance to his
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widow so long as she is chaste, and also support his daughters
until marriage, and get them married.

X. Where a deceased re-united parcener leaves a widow
and also a Bapinda, such as a brother’s son or the like, they
" are to divide the re-united common property between them,
the widow taking the share of her deceased husband, and
the brother’s son hlS father’s share which had been mixed
with the deceased’s wealth on the occasion of re-union
during life-time of the deceased.
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CHAPTER XIII.

. QN TBI:RIOH'I‘B OF SONS BORN AFTER A PARTITION AND ON THE ALLOTMENT
OF A SHARE TO A CO-PARCENER RETURNING FROM' ABROAD.

1. Vishnu, referring to a son born after partition, says : —
Sons already divided with “ Sons witl} .whom the father has
the father should give a made a partition, should give a share

:11::.“ ;?;rttxh:x::n b'i‘):tm;; to the son born after the distribu-

Vishau, tion.”(t) ,
2, The meaning is: If the sons divided the family pro-
perty with their father while the
plicable to a case where latter’s wife was pregnant, but not
mqnﬁi ﬁmiﬁ“ﬁ known to be so, they shall give to
the time of partition. o gon who is afterwards born of
that pregnancy, his share out of the shares which they had
previously taken from ignorance of his existence. The
father, for his own part, need give nothing to such a son
out of his own share, but he is to take charge of the share
which his other sons give, as above stated, on accousit of the
son born after the partition, and live with him ; it being
necessary that he should protect him during his minority. -
Hence, it has been ordained by the text above quoted that
a share to the son born after partition should be given by
" the sons alone with whom the father bad already made the
partition, and not by the father also.

Passage of Gautama di- 3. Gautama says, “ A son begot-
T tn o ke tho ety ten after partition [takes] the wealth
of his father alone. of his father only.” ¢Takes’ must
be understood in the above passage.

The text of Vishnu xg-
)

(1). Thisis the text relied on by Jim. Vah., according to whom, a son bern
after partition betweer a father and his sons is to have his portion allotted to
him out of his brother’s shares [Jim, Vah, chap. vii. paras, 10—11]. Mitak-
shara, however, provides in all cases that™the portion be taken from the
father's share—Mit, chap. i, #ec, vi. para. 2,
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The passage applicable 4+ Thi8 passage, however, is appli-
toa g:::rewtlll:eer:o mealf::x; gable to a case wl.lere a father dies
divided give a share to tha before the sons with. whom he had
son born after partition. 5 qe g partition give a share to the
son born after the partition.

The particle “ Eva” [only] has been used in the passage,

The object of the particle in order to show that the father’s
;;Fl;r;n el:i“d in the passage, wealth alone is to be taken by the

son born after the partition, and that
the sons prevxously born need not give him any share in
such a oase.

6. Brahaspati says:—‘ The younger brothers of those

Passage of Brahaspati, WHO havg made a partition with
quoted. their father, whether children of the
same mother or of different wives, shall take their father’s
share.”

« Their father’s share,” means thelr father’s share only.

7. This passage is applicable to the case of sons, of whom

The passage refers to the the conception and birth were both
case of a son conceived and subsequent to the division of the
born after partition. estate. The reason why such sons
should take their father’s share only, has also been stated

Resson why such son Dby the same author. “A son born
2'1’33‘3?&‘,53&“5“&??13% before partition has no claim on the
author. paternal(l) wealth, nor one begotten .
after it on that of his brother.” Has no claim on the pater-
nal wealth] Has no right to the paternal wealth.

8. The réason why a son born before partition has no
claim on the pabernal wealth, is
because he has divided off with his
father ; and the reason why a son begotten after the parti--
tion has no claim on the wealth of his brother, is because
such a brother possesses no property in which the son born
after the partition can have an interest. Thus, it must be
understood.

{1). 'This is read in Mit. chap. i. sec. vi. para. 4, Pitroh ¢ of both parents,”
instead of Titrye  paternal,”

Expomtxon of the passage.




226  ON RIGHTS OF SONS BORN AFTER PARTITION. [CH.XIIT:

. 9. Brahaspati, on the strength of the principle that a
Wealth asquired by the 86n born before partition has no
e soulbom  Claim on the paternal wealth, which
after such partition. is the first of the two prineiples con-
tained in his own passage above quoted, says something
more on the subject. “All the wealth which is acquired
by the father himself who has made a partition with his
sons goes to the son-begotten by him of the partition. Those
born before it ‘are declared to have no right to the property.”
10. The term “all” has been used in the text, in order to
The object of the term Preclude the supposition that in the
“all” used in the passage, wealth dcquired by the father subse-
explained, . .. .
. auent to partition, the sons born
before the partition have a claim to share, no share having
previously been obtained by them in it.

11. The conclusion hence is, that the sons born before
_The sons born before par- - partition and the sons born after it
tition and the sons wo™ have no claim ' whatever on each
each other’s wealth. other’s wealth, and in this respect
they are viewed as if they were not related at all to each other.

12. The same author, however, poinl;s out, by the follow-

" ing passage, that there is a slight
They have however claims  distinction in this respect. ¢ Asin
glm:r?il:lgoe::; ﬁ?ﬁat‘;ﬁ; of the wealth, so in the debts like-
water. Passageof Brahaspati.  yiq5 and in gifts, pledges, and pur-
chases, they have no claims on each otber, except for acts of
mourning and libations of water.” o o

13.  The meaning is, that they have claims on each other in

respect of acts of mourning and libations

ition-of the passa .
Exposition'of the passage o water, but not in respect of wealth,&c.

14. The want of claim on each other in respeot of debts, &e.
. . . occursonly wherethereisno re-union.

Passage of Brahaspati, cited . o,
in para, 12, ag'plica}ble to s DBut where there is a re-union, the
cue where v",h;: there isa Same author adds :— Brothers who
re-union, re- united brothers  hecome re-united through affection

. 1ly.
share mutually share the wealth of each other.”(1)

(1). See chap. xii. para. 15 of this treatise.
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15. Menu ordains :—“A son born after division shall

alone take the paternal wealth, or he

Passage of Menu.  gha)] participate [in that wealth]

with such of the brethren as are re-united with the fat!er.”

Or he shall participate] Here add the words * in parental
wealth.”

16. This text is not hence inconsistent with the onc

already cited. It is applicable to a

ngﬂ&"ﬁ;ﬁ;? is the pas- ;93¢ where the father has died while

living with the son born after the

. partition. .

17.  Y4jiavalkya, referring to a son born subsequently

to partition -after the demise of the

Passage of Véjuavalkya. 4500 gays :  When the sons have

been separated, one who is afteryvards born of a woman equal

in class, shares the distribution,(!) or his allotment may be

made out of the visible estate corrected for income and

expenditure.” (2)
18. If, aftera partitio:e:ad taken place among brothers
on the demise of their father, while
Exposition of the passage.  {}q pregnancy of their father’s widow
was not manifest, a son be born, he is entitled to a share.
Hoe gets a share out of the whole property already divided,
or according to the second hemistich of the above Gloka, he
gets a share out of the visible estate [such as household
utensils, beasts of burthen, milch cattle, ornaments, work-
men, and the like] corrected for income and expenditure,
that is, after allowing correction for both income and

expenditure.

19, The adjective “ visible” was placed before the term
The objoct of the term ¢ estate” in the seconc! hemistich
« visible” used in the pas- Of the above passage, in order to
sage, explained. exclude the son born after partition

(1). This is the first hemistich of the Cloka.
(2). This is the second hemiatich of the Cloka, 29
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from participation of the concealed wealth which had been
already divided. .

20. Although the son born after partition is in no way

Reasons for the docteine interior to the other sons, yet Y4jiia-
contained in the passageof Valkya has ordained in his case the
Yajoavalkya. alternative prescribed by the second
hemisticlr, thinking that, as the existence of such a son was
not asccrtainable at the time of the original partition, a
reduction in his share is not unreasouable. As, however,
the existence of such a son was unascertainable, not owing
to any fanlt on the part of the som, i} must be understood
that the giving him a share in the whole distribution, as
stated in the first hemistich of the (loka, {3 also considered
not to be altogether unreasonable.

21. If, in the case of parceners returning from abroad after
partition, one, from his own fault, had absented himself
and should return after the distribution of the estate, he
is to receive only a reduced share. There does not existin

. his case the alternative of givinga
tov?::;t i'é‘.‘i?.e?.‘ig"%iﬂ!.?ﬁ full share in the estate. Aceoii’ngly,
m‘;‘i:g':?;fp:ﬁ'iﬁoﬂ’dyz Brahaspati: “If 4 man leave the
sage of Brahaspati. common family and reside in
another country, he will get, when he returns, only half a
share. There is no doubt in this.”

22. Where one, leaving the common family, <. e. quit-
ting the place where all his relations
reside, goes away to a very remote
region, and the rest of the parceners from ignorance of (1) kis
existence, make a partition among themselves of the whole
estate, if he should subsequently arrive, only half a share is
to be given fo him out of the estate already divided. Here,
as the division was made from ignorance of the existence
of the absentes, and the absence was attributable to his fault,
the alternative of giving him a full share in the estate heas
not been prescribed in his case. Hence, it has been asserted

(1). This must mean, I think, from igmorance of the place of his
residence. ' ’

Exposition of the passage.
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at the eonclusion of the passage that “ there is no doubt
in this.” .
23. Likewise, where one, after long absence, arrives,
What share to bo given if pm:tltwn had ah:eady .been made
to one returning after long {rom ignorance of his existence, the
sbeence. Passageof Brahas- game author states, * Be it debt or
pati. .t ‘

a writing, or house or field, which
descended from his paternal grandfather, he shall take his
due share of it, when he comes, even though he ha.vg been
long absent.”

Cortain tormsia the oag. " Due share] Half a share.

sage, oxplained. P When he comes] When he comes
after the partition.

24. If a grandson [of the absentee] and the like return

What share the heir of after partition, the same author
::c:i':,f“t;:;‘;;?zgegr;w states that they are to receive a
pati. share only in property hereditary.
“ Be the descendant third, fifth or-even seventh in degree,
he shall receive his hereditary allotment on proof of his

birth and name.”(1)

(1). The following note is to be found in reference to this passage in Jim.
Vah. chap. viii. para. 2. '

Or even seventh] The particle ¢ Or” [va] connects this with other
degrees not mentioned, but included with the seventh. Therefore descendants
as far as the seventh in degree, returning from a foreign country, participate ;
not so the eighth or other remoter descendant.  Accordingly, the text which
expresses that, ‘* The right to participation ceases with the seventh person”
relates to this subject —Crikrishna.

Be he the third, or fifth, or even seventh] The particle ‘‘Or” is here
employed in an indefinite eense. If therefore, at the time of the demise of the
ancestor and owner, a desceudant, within the degree of great-grandson, be tho
eldest of the male issue living, then, since the property devolves iun regular
succession on the progeny, the descendaut even beyond the seventh degree
may have a good title. But if the eldest of the [surviving] male issue be the
son of the great-graudeon, then since he is destitute of title, being
debarred from offering a funeral oblation, his son, though fifth in descent, hag
‘not the right of succession—Achyuta.

The foregoing is cited, without mention of the author’s name, by Crikrishna,
who replies ¢ That is not right: for, were it so, there would be no difference
in the case of one who remained at home and of one who went abroad ; and
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25. To a oertain class of absentees that return after
To a certain class of absen. partition, the same author states that
e o s 1oy & share is to be given in landed
given. property alone though there may be
other hereditary wealth. “To the lineal descendants when
they appear, of that man, whom the neighbours and old
inhabitants know by tradition to be the proprietor, the land
must be surrendered by his kinsmen.”

Wlgn they appear] When they appear after the parti-
tion had taken place.

26. When a parcener returns, whether before or after

Proof to be given by a partition, and insists on getting bis
parcener returning from ghare, the same author states that
sbrosdandclaiminga share. 4 o will be entitled to receive the
share only when he establishes, by proof divine or human,
his title to the property that is in others’ possession.
“ Whether partition have or have not been made ; whenever
a co-heir appears, he shall receive a share of whatever he
proves to be the common property.” (1)

(SuMMARY BY THE TRANSLATOR).

I. Ifsons divided the family property with their father
while the latter’s wife was pregnant, but not known to be so,
they shall give to the son who is afterwards born of that
pregnancy, his share out of the shares which they had
previously taken from ignorance of his existence.

II. Where, however, the father dies before the sons give

that the text would consequently be superfluous. Accord ngly, a separate
revelation must be presumed as the ground of that text. This should be
considered by the wise.”

The close of Crikrishna’s reply bears allusion to the sequel of Achyuta’s
argument, in which it is said, ¢ As for the supposition that the rights of third,
fifth, &c.’ are determined according to the greater or less distance of the
place ; but, since the ssion is ordained to extend as far as the seventh in
degree, it extends no further; and accordingly another passage of law
expresses that inheritance stops beyond the seventh in descent. Thatis wrong,
for, it would be necessary to assume another foundation of it (in Seripture),
and the rule would be irrelevant, since no determination could be formed, as
there is no ground for selection of particular distances.

(1). This very passage has been cited by the Smruti Chandrika in chap. vii.
para. 37, where heattributes it to Vyass, and explains the, meaning thereof in
€ different manner.
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a share, as above stated, to the son born after partition, the
latter (i.e. the son born after partition) is to take his father’s
wealth only. The sons previously born are not, in such a
case, to give him any share.

IIT. A son conceived and born subsequent to partition
has no claim on the wealth of his elder brothers previously
divided with his father. He shall take his father’s share only.

1V. Wealth acquired by the father after partition with
his sons, goes to the son begotten by him after the partition.

V. The sons born before partition and those born after
it have no claims on each other except in respect of acts of
mourning and libations of water.

VI. Where, however, there is a re-union between them,
they share the wealth of each other.

VII. Where brothers divide the estate on the demise of
their father, while the pregnancy of the father’s widow was
not manifest, and a son is afterwards born of that pregnancy,
such son is entitled to a share either out of the whole pro-
petty already divided, or out of so much portion of it as is
visible, after allowing for both income and expenditure.

VIII. Where a parcener, from hisown fault, had absent-
ed himself at a very remote country, and returns after parti-
tion of the family estate by the other parceners, he is to
receive only half a share out of the estate already divided.

IX, A similar share is to be given also to one returning
after long absence, subsequent to partition.

X. If the heir of an absentee, such as a grandson or the
like, return after partition, he will be entitled to receive a
" ghare only in property hereditary.

XI. Where the lineal descendants of an absentee whom
the neighbours and old inhabitants know by tradition to be
the proprietor, appear, his kinsmen are tosurrender to them
his share of the landed property only, thouoh there may he
other hereditary wealth.

XII, An absentee appearing shall, subject of course to
the rules above shewn, receive a share of such wealth only as
he proves, by tests divineJor human, to be common property.
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CHAPTER XIV.

ON THE DISTRIBUTION OF EFFECTS CONCEALED.

1. Menu:— When all the debts and wealth have been
Effects discovered after Jjustly distributed according to law,
partition are subject fo apything which may be afterwards

equal distribution. Passage . A
of Menu, discovered shall be subject to an

equal distribution.”
2. If, of all property visible, whether debts or effects, a
Exposition of the passage partition had been made according
" to the rules prescribed by the text,
“All sons shall share equally the wealth of the father, but
of those, he who is endowed with science and good qualities,
is entitled to receive a greater portion,”(!) and if, at any
subsequent period, it should appear, on the return of any
absent p:araon, that any debt is due by the parceners to
such person, or that such person has, as a trustee or the
like, possession of any wealth belonging to the parceners,
such debt or wealth is then to be divided in equal shares,
and no greater portion is to be allowed in it to any parce-
ner on the score of his being endowed with science or good
qualities.
3, Since the text of Menu, above quoted, declares debts
discovered after partition divisible
frf.ﬂf?fﬁcfmﬁgﬁf gdr:;: in equal sha{es, it is inferrible that
cited in para. 1. in debts discovered before partition,
unequal shares are allowable as in the case of wealth,
[a superior share of such debt being allowed to learned
co-parcexiers under the text above quoted].
4. If, at the time of partition, any one from fraudulent
If effects have been con. ImOtives had concealed any portion
cealed and be discovered, of the family property, making it
2'&3ﬁnx,f'°p.§°;ag'§"ofdf{£3,? appear that it belonged to a different
yaua. party, and if, on subsequent enquiry,
(1). See chap. iii. para, 1 of this treatise,
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it is known that the property belongs to the family, it
is to be divided in equal shares. Accordingly, Katydyana :
 What has been concealed by one(l) and is afterwards
discovered, let the sons, if the father be deceased, divide
equally with their brethren.”

5. The meaning is, that where there is no father, the

Exposition of the pas- S0nSaloneare to divide among them
sage. the property discovered, as stated.

6. Where, among co-parceners residing together, one

Effects withheld by one appropriates to himself any portion
go-heir from eq"‘:‘a‘;f;‘fﬂs::f of the effects belonging to the family,
buted. and the same is somehow discovered
subsequent to the partition, it is to be divided equally
among the parceners. Accordingly, Y4jfiavalkya :— Effects
which have been withheld by one co-heir from anether, and
which are discovered after the separation, let them again
divide in equal shares : this is a settled rule.” .

Let them again divide] Let all the divided parceners
again divide. :

7. Asproperty withheld, so is property ill-distributed

T also subject to equal distribution.

aroperty ill distributed, A ccordingly, Katydyana :— Effects

which are withheld by them from

each other, and property which has been ill-distributed,

being subsequently discovered, let them divide in equal
shares. 8o Bhrugu has ordained.”

Property which has been ill-distributed] Property of
which a distribution has been made in unequal portions
contrary to law.

8. Property recovered after being seized or lost is

Property recovered after 10 D€ divided equally® just in the
giei!ilg ;l:;g a(l)lry }ostisto be same manner as property withheld

: by parceners from each other and

(1). Thisis translated in Jim. Vah. ch, xiii. para. 4 as ‘‘ one of the co-heirs”
but the Sanskrit text, as cited in the Smruti Chandrika, does not justify this
translation. A case of concealment by one of the co-heirs residing together
has been dealt with in the passage of Ydjnavalkya, following this passage.

(2). This rule, of course, must be held to be subject to the restrictivns con-
tained in ch, vii. paras, 32 to 38 and ch, viii, paras, 27 aud 2§ of this treatise,
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property ill-distributed. Where, however, a divided parcener -
acquires property subsequent to partition, it belongs to him
. exclusively. The other parceners
seﬁx?nﬁ’ ‘%‘?ﬁ’aﬂi‘.‘; have no interest whatever in it.
to the acquirer exclusively: A goordingly, the same author
(K4tydyana) :—* That wealth which has been acquired by
a man after separation belongs to him exclusively. But
what has been recovered after being seized or lost, as well
as property of the descriptions aforementioned, shall be
afterwards divided.”
Property aforementioned] Property withheld by parceners
Certain phrases in the from each other and property ill-
passage, explained. distributed. These have been noticed
here for the sake of example.
Shall be afterwards divided] Shall be divided in the
manner before stated.
9. Hence, it must be understood that the author has
. declared that the partition of pro-
ml:a.r:g’u &“&ﬁ‘iﬁ’?gﬁ perty recovered after being seized or
shares only. lost is to be in equal shares only.
10. Menu and others having, by the above passages,
Partition once made is propounded partitionof suchproperty
o oo pro.  Only 8 is discovered after partition,
perty. it is to be understood that the division
already made is not thereby to be disturbed, but that it
is nevertheless to be considered as properly effected. There-
fore, although, after a partition, certain properties belonging
in common to the family are discovered, yet the parties are
to be viewed as divided in virtue of the partition already
made.()
11. There is however a text of Menu, asfollows:—“When

(1) The Madras Hight Court,in their Judgment in R. A. No. 74 of 1864
[M.H.C.R, vol. ii. page 325], have ruled that the members of a Hindu family
wmust be considered divided as to a portion of their property, while the status
of non-division with all the incidenta of joint tenanoy attaches to that pertion,
which, for any reason of convenience or otherwise, they have chosen to leave
undivided.
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any common property whatever is brought to light after
. A passage of Menu hold- partition has been effected, that is
:;x%t:d . contrary doctnlne:‘ not considered a [fair] partition, it
must even be made over again.”

12. But this ‘text must be considered as applicable to a

To what case the passage €356 Where common property is dis-
of Menu is applicable. covered before the divided parceners
have proceeded to improve or expend the property already
divided. Otherwise, the text becomes opposed to all the
otber texts above quoted.

13. The object of the law in allowing a re- dlstubutxon

The object of thepassage Of the whole property, instead of
of Menu in allowing & 1% dividing the subsequently discovered
property, explained. property alone, keeping the former
distribution undisturbed, is that deductions, &c. [of the
nature. referred to in Chapter III] may be made in that

- case out of the subsequently discovered property also.

SUMMARY (BY THE TRANSLATOR).

I. Effects and debts discovered after partition are
subject to equal distribution.

II. Effects concealed by any or withheld by one co-heir
from another at the time of partition as also effects recover-.
ed after being seized or lost, are to be likewise equally
distributed, when discovered or recovered.

IIT. Property ill-distributed is to be divided anew.

IV. Partition once made is not affected by the subse-
quent discovery of any property belonging in common to
the family,
V. Where, however, common property is discovered

before the divided parceners have proceeded to improve or
expend the property already divided, the partition must be
again made.

VI. Property acquired subsequent to partition belongs
to the acquirer exclusively.

30
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CHAPTER XV.'

. ON THE EFFECT OF PARTITION. -

1. Nareda :—* When there are many persons sprung
: from one man, who have their [reli-
Divided parceners are gigys] duties [dharma] apart, and

mastera of their respective )
wealth, Passageof Nareds. transactions :[Krya} apart, and are

separate in the materials of work
[karma gunah], if they be not ac¢ordant in affairs, should
they give or sell their own shares, they do all that as they
please ; for, they are masters of their own wealth.”(1)

When there are many persons sprung from one man .

_ When there are several persons des-
mr%"i:“:ﬁ?‘;”ggecem'“ cending from one man and divided:
in several ways.

- 'Who have théir religious duties apart] Who per: form reli-
gious 1'1tes, such as Agnihotra, &c. requiring pecuniary aidk
for their performance, independently of each other.

And transactions apart] Who manage likewise the trans-
actions coneerning the income and expenditure of the
divided wealth, as also the agricultural affairs, separately..

And are separate in the materials of work] Who likewise
possess separate household utensils and other materials.

2. Should one of these not consent to the act of the other,
yet the latter is to disregard the con-
Divided parceners are . .
competent to alienate at Sent and manage his own affairs.
511;9}2:“ their respective Mhey are also at liberty to give, sell, -
or mortgage their respective shares-
at pleasure, since each is lord of his own wealth once
divided.

.(l_). In Jim. Vah, this text is'apparently understood as relating equally to-
divid-1 and undivided shares ; see Jim, Vah. chap. ii. para. 31, and note,

-
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3. Brahaspati, however, states :—* Separated heirs,(!) as.
_Textof Brahaspatiagainst those who are unseparated, are equal
;’:";,‘;;;’:‘ﬁ;‘;},ﬁ‘;; Pg}:‘};;{ in respect of immoveables, for, one
over immoveable property.  has not power over the whole to give,
mortgage, or sell it.” But this text is applicable to a case
where, from difficulty of dividing the land itself in equal por-
tions, the co-heirs enter into an agreement as to the division

*of its produce'in times of harvest and divide actually the

To what case the text is other property than the land belong- .
applicable. ing in common to the family. In
such a case, it is clear that none of the parceners possess an
-exclusive and independent title to the land.(2)

4. The same author further states :—‘ Whatever share

A distribution once made & 103D enjoys is not capable of being
‘:';is ;f;d to bo subsequently changed from him’ and, referring to

’ . the king, he adds: ‘If one subse-
quently dispate a distribution which was made with his own
consent, he shall be compelled by the king to abide by his -
share or be amerced if he persistin contention (Anubandham).” .
Anubandham] Obstinacy or pertinaciousness.

SUMMARY (BY THE TRANSLATOR).

1. A divided parcener possesses absolute power over his
-own share of the property. Heis competent to alienate it
at his pleasure without the concurrence of his co-heirs.

II. 'In instances, however, where co-heirs, without divid-
ing the land belonging to them in cominon, have entered into
an agreement as to the divisionof its produce onlyin times of
harvest, none of them possesses an independent power to
alienate such landed property by sale, gift, or otherwise.

III. A distribution once made with the consent of the
parties is not to be subsequently disputed by any of them.

~ (1). According to Mit., Dayabhaga, Dayatatva, Viramitrodaya, &c., the
‘reading is Sapinda ‘‘kinsmen,” instead of Dfyadah *heirs,” -

(2). It has, however, been- held by the High Court that alienation of

landed property in such a case is valid to the extent of the aliener’s share,

‘See Judgment in Q, S, No. 179 of 1863, I M.HLC.R, page 471,
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CHAPTER XVI.

ON THE EVIDENCE OF PARTITION,

1. Yaijiiavalkya:—“ When partition is denied, the faot
: of it may be ascertained by the
Ydjnavalkya specifies the . . . .
evidence of partition where evidence of kinsmen, relatives, and
denied, - " witnesses, and by written proof, or
by separate possession [ Yautakyh] of house or field.” (1)
2. Yautakyh] Possessing separately. The expression
The passage _applicable ““ When partition is denied,”” used in
also to (collateral questions the text, includes also the collateral
arising out_of the fact of a i .
‘partition, Passage of Nare- questions arising out of the fact of
" da on the subject. a partition. Hence, Nareda :—* If
a question arise among co-heirs in regard to the fact of par-
tition, it must be ascertained by the evidence of kinsmen
and by the record (2) of the distribution, or by the separate
transaction of affairs.”

3. Where a question arises as to the truth of the parti-
tion itself, as by saying “ No parti-
tion took place among us,” or as to
the truth of a collateral circumstance connected with the
partition, as by saying “The partition was made but not of

the whole property,” the fact isto be determined by the
" evidence of kinsmen, 7. e. co-heirs and the like, and by the
written ‘deed of partition, or by inferences to be drawn
from separate transaction of affairs, &c.

Exposition of the passage.

© (). Vide Judgment of the High Court in R. A. No.44 of 1865,in
which they have ruled that actual seisin of the divided property is not
necessary to constitute division ; and that an agreement to divide is, in itself,
sufiicient to hold the parties divided, whether the property was actually
divided or not—III M.H.C.R. 40.

(2). There is another reading of this passage: Bhogalekhyena by
occupancy or by a writing,” instead of Bhagalekhyena ‘‘ by the record of the

distribution”—Note to Jim, Vah, chap. xiv. para, 1, and Mit. chap. ii, sec, xii.
para, 3—Note,
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4. *Separate transaction of affairs,” means the perform-

Explanation of certain 8nce of the sacrifice called * Vyg-
terms in the passage. vadeva,” (1) the giving of alms, and
the feeding of guests [ Atithees], all separately,

6. If it Jbe asked how these circumstances furnish

How the separate trans- evidence in favour of partition, the
action of affairs affords evi- y 1ot
dence of partition, Passage Same author states :—¢ The religious
of Nareda. » duties of unseparated brethren are
single. When partition indeed has been made, religious
duties become separate for each of them.” (2)

6. Brahaspati, . too, says on the subject:— Among

Paseage of Brahaspation CO-heirs living in commensality, 7. e.
the same subject. with one dressing of food, the wor-
ship of manes, deities and Brahmins takes place in one
house only—but in a family of divided brethren, the above
acts are performed in each house separately.”(3) ,

7. As the separate performance of Vygvadeva and other
rites does not exist in an’ undivided
family, such separate performance
indicates division, and may therefore be taken as a sign of
partition where a question shall arise regarding partition.

8. The same author alludes to certain other signs of

Other proofs of separa- previous partition, such as bearing
ton noticed by Brabaspati.  gogtimony for each other, and the
11Le, and states that these acts are permitted among
divided parceners only and not- among the undivided.
“ Separated and not unseparated brethren may reciprocally
bear testzmony,@) become sureties, bestow gifts, and accept
presents.”

9. Thus, the truth of partition may be ascertained even

Partition may bo ascer- frem the reciprocal bearing of testi-
tained from such facts. Pas- mony and the like. Henoe, the
sage of Brahaspati. same author adds:—¢Those by

Exposition of the passage.

(1). This is a religious sacrifice performed every day at meals,

(2). See chap. i. para. 42 of this treatiee,

(8). See chap. i. para. 43 of this treatise.

(4). Thm must be, I think, in regard to property connected thh the family,
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whom such matters are publicly transacted with their
co-heirs,(1) may be known to be separate even without
written evidence.”
By whom such matters are publicly transacted] By .
whom all or any such matters are publicly transacted.
10. The reciprocal lending of money is also a circum-
. _ stance- indicating division among
Yhjnavalkya'senumeration oy .
of circumstances indicating CO-parceners. It ezmnotjemt n an
division. undivided ~ family. . Accordingly,
Yajiavalkya :— It is declared that, in an undivided family,
brethren, husband and wife, father and son, cannot become
sureties for each other; nor reciprocally lend to, nor give
evidence for, each other.” -
11. Hence, a lender is necessarily concluded to be divided
.. with the borrower. Accordingly,
sul;a:::%% °fhﬁf1'?”$ﬁ‘ni‘f Brahaspati :—¢ They who have their
valkya. income, expenditure and wealth
distinct, and have mutual transactions of money-lending
[ Kuseetham] and traffic, are undoubtedly separate.”
Kuseetham] Lending money- for interest. Traffic] Trade.
The term “ mutual” is applicable both to money-lending
and traffic. .
12. The same author further declares that division musé
Prosumptive proof to be be inferred from these qircumsta.nces,
admitted when direct ovi- - Only in default of proof directly
dence is wanting. establishing the fact ¢ A -violent
crime, right to immoveable property, and a previous
partition among co-heirs, may be ascertaired by presumptive
proof, if there be no witnesses.”’(2) ’
A previous partition] A partition ‘that took place before
the time of dispute regarding it.
Presumptive proof] Proof arising from circumstances.
(1). Copies of Jim. Vab. exhibit Svarithatsh “with their own wealth,”
instead 6f Svariktheshu “ with their co-heirs.” o
(2). Thereis another reading of this passage Nasyatam Patra Sakshinam
¢ if there be neither writing nor witnesses” .instead of Na Syur Yatra cha
Sakshix;ah “if there be ne witnesses,” See note to Jim, Vah. chap. xiv.
para, 11, B
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13. The same author enumerates certain circumstances
Certainkinds of presutip- tending to fa.i'se the presumption
tive proof enumerated by of the commission of a Violent crime,
the same author. &e. “Family feud [Kulanuband-
ham], rivalship [Vyaghatam], or discovery of a portion of
the booty [Hodhum], may be evidence of a violent crime,
possession of the land may be proof of property, and sepa-

rate wealth is an argument of partition.” (1)
o Family feud] Grudge existing
aagf':;;‘htgxmtm P35 gince the time of ancestors. Rival-

ship] Mutual maliee. ]

Hodhum] Discovery of a.portion of what has been:
forcibly carried away. ' ) '

Possession of the land} Possession of the land by the
party claiming it.

14. * Kétydyana, on the subject: — “Partition of patrimony

- shall be presumed where brethren
~ Text of Kityfiyana asto have lived ten years apart, separated
what is sufficient $o presame . . . . . .
partition. : in their religious rites and civik

observances.” )

The term ¢ brethren” is here used to demote’ co-parceners
in general, and the term “ patrimony’’ to denote heritage of
any kind. ' :

15. The meaning of the above text is, that although
a partition. of heritage may no#
actually have taken place, yet, in the
instances referred to, the parties will be présumed to be

Adverse possession fom divided according to the passage:
certain periods sufficient to  “ He who see$ his land possessed by
extinguish title. S .

astranger for twenty years or his
personal estate for ten years, without asserting his own right,
loses his property in them.” (%) .

Exposition of the text.

(1). Several terms of this passage have been differently translated in Jim,
Vah. chap. xiv. para. 8, see also note to the paragraph.

(2). . This is the rule of limitation according to Hindu Law, as regards real
and personal property. Pledges, however, are excepted from the operation of
this rule; but the exception must be understood to relate to such as are in
the hands of the pledgee. Scel Digest, ¢loka 113, note, p. 131; see also
note to chap. i, para, 23 of thiy treatise,
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16. As for disputes arising within ten years after parti-
tion, they .are to be determined not
no?fp;f:ggleh QJ"B?:’WL? with reference to the rules contained
m”%u&vifﬂ“ ten yea™ in the above text (paragraph 14) of
Kétyiyana, but with reference to
toAdt:ﬁ: iﬁ?&'fﬁ'?a?.’,ﬁf‘i;'i‘} the circumstances already noticed.
partition, noticed. Where, however, these circumstances,
from being satisfactorily ezplained away, fail to prove
the fact of division, there is a text which permits recourse
being had to a divine test. The textis: “In the absence of
all these, a divine test is prescribed.” .

- 17. Such test, however, cannot be resorhed to under the
Such test isnot, however, Passage of Vrddha Yéjiiavalkya. «In
;2:‘?‘:83;“3';3;"‘%;1: doubf,_s" upon the subject of pmtit?on,
valkya. the division must be proved by kins-
mer,witnesses andwritten deeds: proof by ordeal is not to be.”

18. Ifit be asked, how, if 80, a division is to be ascertained,
o where it is incapable of being estab-
w‘tvaﬁi‘{ﬂfg’;';z‘; means. s lished by any of the circumstances
division is again to be made, aforementioned, Menu enjoins :—
, asordained by Mena. “ When there is a doubt of partition
among the co-heirs, a partition must be again made even
though they have taken separate places of abode.”
19. Thisis where the fact of partition is so much involved
To what case the passage 11 doubt as to be incapable of being
of Menu applicable. ascertained under any circumstances,
 20. Menu, however, states at the same time :—* Once
A is the partition of inheritance made.
passage of Menu of a
contrary import, quoted and Once is'a glrl glven in a marnage.
explained. Once is a promise of gift made.
These three take place only once.” But this text refers to
a partition which is capable of being ascertained by circum-
“stanees, &c.© Hence there is no inconsistency.

SUMMARY (BY THE TRANSLATOR).

I. When a partition is denied, or when a question arises
as to the truth of a collateral circumstance connected with
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partition, it may be ascertained by the evidence of kinsmen,
relatives and witnesses, by the written deed of partition,
by separate possession of property, or by the separate
performance of religious acts.

II. The occurrence of mutual loans or other contracts
between the members of the family, the becoming sureties
for one another, the giving evidence for or against each
other, the reciprocal bestowal of gifts or acceptance of
presents, are all circumstances indicating division.

III. Partition may be ascertained from circumstances,
in default of direct proof.

IV. Parties will be presumed divided, where they have
lived ten years apart, separated in their religious rites and
civil observances,

V. He who sees his land possessed by a stranger for
twenty years, or his personal estate for ten years without,
asserting his own right, loses his property in them.

VI. Proof by ordeal is not to be resorted to, in ques-
tions of partition.

VII. Where the fact of a partition is so much involved
in doubt as to be incapable of being ascertained by evidence,
direct or circumstantial, it is to be again made, although the
parties may have taken separate places of abode.
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Father-in-Law, widow to do service t0..ceeesveeees 161
Fee, woman’s....ee.veneenenes treresssrsissasacssneasesses 106
Fellow-student, succession of...... cerersescosnssiscas 216
Female, generally, incompetent to inherit......... 47,164
Finding, property acquired by.......... saeerenenes . 12
Tine.secercerreieeseescrnieniirnsienarsncrniiiiesssesseces 6
FIRE, ordeal by.....ccotionnnneeeren srnecnnraanennnes 74
‘Wife partakes of husband’s sacred......... 151
Food, impartibility of prepared cerescaniesnssnicnes 89
Fortune, meaning of.......cecvvevesiressssssarnnreeeees 95

Friend, impartibility of presents from 8.....ccvees 88
Funeral rites performed by takers of deceased’s

estate...;.-............ 0080000000000 c000s00000 97

Funeral I‘ep&stm.m...m...m seerenrERINIEaILersIOR Y 153

7
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G

QGAIN, by inheritance, defined..ccieascsecesaseceesss 12
. Vaigya’s or Gadra’s, ownership by......... »
By science, meaning of.ccecsseencsecsasessees 77 t0 81
By science, when divisible.ceeseiereesensiees 81
* By science, not to be given to ignorant
PATCONOTS...coniaecesracscsrestasansesscsnceer 32
Of valour, deﬁned.......... cercassesersecensse 83
Of science, when impartible..eeeesssesseses 83, 86
OfF valour, when indivisible...ces ceeressasees 86
By labour, when not partible eece ceceeeee 86
From sacrifices, divisible.csseses eressescesee 90
Gandharva, marriage of the form of.....cceieares 132
Garbh&dhana.ceecesrserecsascrseisecsesesenisssrasasense 96
Gautama..ceececesecssionssescrassarsesasessascens sonave  11,17,34,

36,42,81,129,131,
134,216,224
Gentile..ieeeies seressoraasenciseesancs soresensacsnennes 190
‘GIFT, by mother, impartible.cecessssn.. U - 1
By a friend, indivisible......ceevenirieenese e 85,86

Of hereditary immoveable property, mot

to be made without the assent of

CO-heirS...reeruaeenses sevnssasrees PP °) |
Gotraja, defined....ceetnreniniiniiiiniannns ceessesanes 190 to 193
Graha.ceecscosaencsseaminnianircasismessronrerersss sessss 08
QGrand-daughter, something may be given to, out

of her grandmother’s Stridhana...cceeees 127
Grandfather, father and son share equally the

property acquired by...cecaresssrcercecass 97 £0.99
Qrandmother, paternal, inherits the property of

a sonless divided member, after mother, 186

GRANDSONS of different fathers, partition
AMONGSheerraearerserasarenrresnrsesansinnss I
Take, per stirpPes.cessasvecsensessesisasssseraes 131
May compel Partitionnum ey Ly 99
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: ‘ Page.
Great-grandfather, succession of...ceee wesacsrcceecss 195
Great-great-grandfather, succession of. ceeeee cosere
GREAT-GRANDSON shares great-grand-

father’s property....ceesssceecseiicsncceccces 99

Partition stops 8t.eeeeeescrsiescucrnissinnnss 4y

GrGdhotpanna. weecee ceersensreensrsssoiersancesacscsanaes 140
GUL00.n 4 severessscsnssssescscennssnssss 187,161,174

H.
Half-brother, associated, right of.............. 211
Harita, ..ocvvieveeiecnenmmeassinoaseeeees 5142629,
32,162
Heretio, excluded from inheritance.. ...v.ve.. 60
Hoeritage, defined.. . .covvvrnvnneveeanronensse 1,249
HERMIT, excluded from inheritance.. . ... s+« 60
Heir t0.. cvvvanerveensesenassosansee 204
HUSBAND compensates for supersession.... ... 106
Heas power over wife’s earnings.. . ...... 110
His power over wife’s presents, not from
kindred.. ...ovivuvivnnrcnnnneeneee 3
May use wife’s property in time of dis-
Tre88.e o e veeiancantaneenanesaness.117,118,128
Stridhana, when inherited by...... ... 133
Has no ownership in his wife’s property.... 115

I

IDIOT, excluded from inheritance. ........... 60 to 65
Maintenance of. . ... .cvvvenrennsaeeenne 68 to 70

IMMOVEABE PROPERTY, given by hus-

2 T PR § €:

Given to women as Saudéyika..ccecese ceeesr 112
Uterine brother takeS.ccceseosssctseccoserasss 216

IMPOTENT, described.. .eivvenvee.casssess 60
Excluded from inheritance..cseeeseeescences 62,63
Maintenance of. .. ....vverseeeveessss 65 t0 67
Son begotten on wife of, , v v cosrvseees 68
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Improvement of undivided property.......... 16
Incontinence, a disqualification.,..esese..o... 162
Independent power, defined.. ....eco0vvevesss 101

INHERITANCE, ownership by.ceoeeeeeeees 12
Exclusion fromM.. .ceceeveevcciccccscse 60070

INITIATION of younger brothers........... 55
Of unmarried sisters.. .. ceaseveneveees 52
How and by whom to be completed.. ... 55,56
Instrument, defined. ... .. v vev vt e veeecenass 88
Interest on woman’s property forcibly consumed. 115
Ttarétara. .o oo veve v avessi oo senncesincanes 126

J.

Jaladivyam, voeerevonnsononsiesscaaisnass 14
JatakaIIa. s o o vvee cscasecsassasssscscsass 56
B P TR X RS T R R TR 155
Jiidtayahecseesceseessoreessssessssssssssasiansnnn veeees 196

K.

Kakini. s oveeseenceacnossssssecnsas oo, 107
Kali 8g6ececescrsrrrarestonsisscsnrssiisenienes vearenns 43
Kamam...c.ooeeeness, veeeeseassasasssracesassesansssanss 14
KANINa.ccotsrecerarernsassrssnrsesstriecraroseenaressaases 140
Karsha. . oovveneeeesosceecnsssanasneesss 107
KAtyayana, . ouveee oo ee oo asa..20,22,29,86,37,40,52,63,
66,73,75,77,80,82,88,87,
90,95,98,100,101,104,
106,108,110,112,115,119,
124,126,132,136,157,158,
175,184,188,233,241
KING to chastise injurers to woman’s property. 165
Takes heirless property subject to main~
tenanoe of females.. .. ..ouvvveaesss 201
Except in case of Brahmanas, ....veevs »
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Page.
KINSMEN cannot be compelled to maintain
such as are disqualified to inherit, where
- they have not taken the estate of...... 66,67
The extent of debts, &e are to be as-
certained in company with, «...00v0s 7
Sanction of majority of, to adoption.. ... 144
Nearest kinsman inherits the property of
one who dies issueless........c.. 00000 196
Evidence of, when required. ........... 238
Koga ordeal; used to discover eoncealed effects... 74,75
Kritg. covivveeecincncicireninnnens ....;. 140
Kritrima, . i iceevemicrenensssinscnacscnes. 140
Kshetraja. .oooveiiviiecrnciieniocicensnnss
Kuga grass., . coeviionerienrirrnsisnarenes ]8'1
Kusoetham. ....cvnveeriinneninnaiiiainees 240

L.

LABBAIN. . oovveyereeensennnennenensnneiss 116
Lame, excluded from inheritance.. ...e.ccv0ooa 60
LAND, recoverer’s share of ancestral. ......... 86,8%
Rule of limitation in case of............ 241
Laughkshi. . vuvvevvrereereeieeneensenaens. 88
Lavanyarjitam.. . .coccoveeiinincincnnnansss 104
LEARNING, impartibility of wealth aoquired
byoooo\o.o.oovvoooo.o-ovr0 ........ 77
Aoquisition through. ...c..covviivenis
Leper, disqualified to imherit.................. 60 to 63
Takhita.. coueeeenencesseecnnnee ooes.1316,20,26,61,187
Limitation aecording to Hindu Law.......... 241
Lingi, disqualified to inherit......cveeeeeesss 60
LAtOTS.e ¢ o v veesoonecessseniosscernssssess 88
Loaf and staff, analogy ofi. .. e s vevaveevaos J117,173
Loan, evidence of partition............oeen. 240
Lunatic excluded from inheritance. See Madman 60
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M.

Madhurparka‘o 0"00.’!& o oo’o!oooo'. sees a0 s 85
Madman, excluded from inheritance........... 60
Maiden, succession to peculiar property of a.... 135

MAINTENANCE of a daughter. ............. 107,108
Minimum rate of maintenance, defined... 159
Of persons excluded from inheritance. ... 66
Outeasts and their sons not entitled to... . 67
Of daughters and wives of disqualified

POTSODS.. ¢ s vuenvevsncnnsesnasesssss (0,71
Of a degraded wife., .vuoveveenseeensss 162
Of a wife leaving her husband without

Jjustifying cause. ......e00...
Resumption of widow’s......c..ec.vv0. 161
Of women suspected of incontinence..... 162
Of wife where others are re-united...... 211

MANAGEMENT of undivided estate... . ....... 13
By one of the brothers. .......cce0euaun 33,34
MoOnU. s s nnnennnnnsnonnnnsss 1,2,34,33,3441,4254,
, 61,63,65,85,104,109,
120,124,126,127,132,
136,139,143,144,148,
162,163,170,184,193,
200,208,215,227,232,
234,242
MARRIAGE, wealth received with bride on.... 83
Succession to property acquired by..%... 127
Minors, securing shares.of, on partition........ 224
MitAKShara., o vvveenensrnasnseecrnsoanses.s 48383,88
MOTHER, partition after she ceases to bear
Children....ccccernessscsanseseocenssnsnrascase 13
Her share on equal partition between
father and sons...... Cerresisrnsenieasaians 29
Her share on partition among sons after
father’s decease..vseissierrirersrrsiniennns 46 to 51
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MOTHER—(continued).
Suoccession to wealth of....... veees erinesen.. 129,130
Debts of, by whom to be discharged....... 130,131
Sucoceeds to maiden daughter’s Stridhana.. 135
‘Who inherits the property of a secondary. 135,136
Her right to suoceed. ... o0vvuevnn. . 179,182

N.

NAmMakarana, co coceveeesssrsescsesssscaass 56
Nareda.. oo.oecneerneenssaesas..15,16,17,23,25,30,34,36,
38,55,61,80,81,84,114,130,
158,159,161,163, 170, 201,
210,211,217,236,238
Nari. coeeeineresetetsienstnarenessassesss 152
Nayaviveka, referred t0. .. cco v vvneveeviveses 10
Nava Cradha.. oo vovevceveveseecasessoncsees 36
NEPHEW, adopted in preference to a stranger. 143
His right to succeed..ceceeeasyecseccrarieeress 188
Brother of half blood inherits before..cceee 4
Of half blood excluded by nephew . of
whole blood..ecscerecesserecnrecesa-rescsases 189
Does not share with uncle.....c.ceeavanesses 205,218 -
Takes share, which' had rested in his
father...... teesesssnsarasrieiestsrsesasscasesss 218
Nighandukarer....ccocveneeriernsnniens censriae wen cerees 1
Nighantu, cited. ccvoee v envienerersvereneess 128
Nirdhana. .ccoreeecrecsseceroancennns cossersnssaserasseses 109
Nirharam..ceceereceiersirseecesscensosaracanes sonnenes
Nirindriyaheecesireeiieiieniesesssieceenies sosesenes 61
Nirvesa, Nirvishtaseceeee secereceressesossareceseenes 12
Nishka....oiveiueineensenernniniisseee sornescrnoaracnsss 160
Nishkramana..cisseeseecesesseseersecersesassessyassreses 56

0.

Oa.th, proofbyuunnucouunuo esessscersnnencsnnnes 242
Obsequies, performance ofi.sesciysssrersesersicsenses 36
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ORDEAL, proof by.ceesesseeescensceriissescessnarenss 74
‘When resorted t0.cecesuvenrrerossseccaennnes
Nine kinds of.cicececssse secrseecncnsonnsecses 5
Discovery by.ceceeeuiennnnens crrerieesentiniiens 75
In default of evidence of partition......... 242
ORNAMENTS OF WIVES do not go to hus-
band’s heirs.ue.ccirisciieeeioniocennnesennsees 120
‘When to be taken back by husband...... 134
Impartible....cceuivcsncenieniinnnnns ceeeenses 87
OUTCAST, excluded from inheritance....ce seeeee 60,63
Not entitled to maintenance..ceeeueeeves oo 67
Son of, is also an outcast..cceerresnereseeees . 68

”

P.

Paichoha MAITIAZE . eeersserrrerennsssns seemereeseras 133
Paithinasiceecsteescresseveressrenccssccraecessocsennsiises 32
Pana.......... erresesesesnessssnrsenne sonsesiesssnsene.., 107,159,160
PARCENERS, returning from abroad after long
absence after partition, entitled to half
8 share only..cceceee sesereenininns connennss 228
‘What share to be given to the heirs of
an absent co-parcener......eceessueeeeee,., 229
Returning from abroad to prove his title
to the property.....ececeiseaeriacieceecss 230
To take equal share of the property dis-
covered after partition...ceeceeses cocneenns 232
Have exclusive title to the property
acquired by them after partition....., 234
Divided, are masters of their respective
Wealtheecerererassosrarserssee covassesnryereces 236
Have not exclusive title to lands, &c. in
COTAIN CABES.eovrreresrarssens sonnane soveee RS7
Parents, their right of succession....... «esssseeeess 179 0182
Parasava,..ovmierireersanessne,onn vonnne seeennneen 141
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Page.
PARTITION, periods of..eceveseecerearecarcanieenes 3
Of themother’sestate, may be made during
the life-time of the father and vice versd. 4
May take place at the will of the sons
only in certain instances....cccceseesceeees 14,15
Of heritage..ccsesssrenesaees covacicacess 16
By choice of the father...cec.eecseecseeceeces 16,22,28
Religious duties increased by......ceec0un.s 17
May be permitted by the father ..cceeeeee. 20
Two m0d6S Of.eiu e aas.veerercsssssn s oseosss 22
With deduction, .eccerernes serrencsencsseceses 23
Capricious, not valid. s sveveveeeareaneee 23 L0 25
Relinquishment of share under.....ccereacse. 29,37
Should be equal when made by sons
without the father’s agency during his
life-time...... e 29
Equal, after father’s death...cccceervven yova o 82
When does not take place....cccounsecieiee 1
Among scns of different classes..ieceeesseses 33
After father’s death........ ...... veenaseses 36
‘With or without deductions..cceseeee s 2oveus 40
Unequal...... Cavesenea gesen seitunsatsentinanes 41,42
Among brothers to be postponed until
the delivery of the pregnant widow of
the father.ceveeseeereeeioseinrs venees oo 46
To be made after the performance of the
obsequies of the father.... ...cceeerevrerens o
Among maiden daughters to be equal...... 54,129
What does an unmarried daughter take
at the time ofiieceerers sessenrearanuissecenees 87
Of effects concealed and discovered....essess 74
Property exempt from..eeeescssecrseccsienncss 77
Of hereditary immoveable property, not to
be made without the assent of co-heirs. 91
Between uncle and nephew......ccieseseeees 95
Extends to the fourth in descent...eeeessss 97
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~ Page.

PARTITION—(contmued ).
of gra.ndfatber s property, how to be made. 146

After re-union. vee cere e 208.

- Of common property fraudulently w1th- :
held............ . b
Of property 1ll-dlstr1buted ............ cereens
Once made, is not affected by subsequent
discovery of common property........... 234
Allotment to parcener returning after..... 228
Once made, is not to be disturbed.......... 237
When evidence to be adduced regarding.. 238
Separafe performance of religious duties ‘
o Dy brethren is proof ofuw.cis.veiiiiinie. .. 239
How to be ascertained............
Disputes regarding, how to be determined. 2-l~1
‘When to be made again. . ceeea.. 42

”

Parvati....... e ereeeeeeitaanes Ceerencens . 116

Pasture, how used by co-heirs....... veeervannennnns ., 90

"PATNI. . I TTTTTTRTIIIPRITRouy K11}

Accomphshes rehglous ceremonies. . . ... 151

Paunarbhava...... Ceereeeenan Cereeens eeee. 141

Perquisite, succession t0...coeeieniniiieennee. servseoses 134
Phéla-divyam. co o ovvenesvienaseninas veees T4
Pinda..coveennnns sernasre oo sre csrssvsancecsnearnre sasese 194
PIOUS ACTS, 1mpa.rt1ble R -
Conservatory or saonﬁoml. P -

Possession, when evxdence .......... eereiagreene 240
Posthumous son, rxghts of......... vedteananns 224

Projapbti..... ..., casseeias 8690153155165215

PRATAPATYA. civvieninravannennnnnes 132
Succession to property of woman married

in the form of..........  ererernee sasnsasana ’

Prastha. .. vvvvivinervrererenanoneeasnaes 139
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Prasrithy. ...ocoetnniieiieniiiiiieceneneass 189
Pratilémaja. . voeveeeoinsreieaiearecreness 69
" Preceptor suoceeds in default of cognates... ...... 199
Prognanoy, time of partition affected by...ceeseeees 46
Presents, return of bridegroom’s ceeees.creccsierses 134
Presumption of partition. ......covueeevin... 242

_ PRIMOGENITURE.......c..evnrrnnans 21

Not in second partltlon veaeseees 208
Priti-Dattam... creretareaens e eersenne s sennee 37,125
PROMISE of Stndhana.. ..... P 111

Binding on sons..... «eeeeese. eoreeseenennenens 36,37
PROPERTY, vested by birth. ......cvcuvuu.. 6

Modes of generating. . ..oevevenennnnn. 9,11®

Belonging to grandfather, father, &e.

divisible..., s euverniiiisiseniianan. 73

Concealed, how to be disoovered... ceeee 10
- Recovered through self-exertion, need

not to be given to co-heirs. ....... ... 86
Acquired by father through his self-
exertion, impartible,........ ceeness 102
Something to be given to grand-daughter
out of grfandmother’s,...... .4 . 127
Of childless woman goes to her husband
" after her demise...... reessrseearairacnsisanns 132

Given to a woman married in the form of
. A’sura or the like by father, brother,
&o., goes to them after her death........ 132
Of a deceased damsel goes to her uterine
brothers, or on failure of them, to the
- mother, or, if she be dead, to the father. 135
‘When husband is to inherit wife’s......... 136
From the secondary father, devolves on
the adopted son alone................ vovues 144 to 146
Of a grandfather goes to the principal
and secondary sons according to their
fathers........ verresianes aereeenes gurernsenee 146
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Page.
PROPERTY—(continued). :
Immoveable or moveable given to a widow
for maintenance not to be resumed...... 160
Given fo a widow for maintenance, is
resumable only when she discontinues
doing service to her father-in-law........ 161
Given to a widow for maintenance to be
resumed, if she be addicted to vice...... 161,162
Re-united parcener may take two shares
* in his self-acquired.......... caeersenniacees 208

Of a re-united brother dying msueless or
entering a religious order goes to his .
other re-united uterine brothers.......... 210,211 .

"Of a deceased re-united brother goes to .
his uterine brothers in preference to

his re-united half brother........ ¢ veeenens 211
Is taken by half brothers in default of
uterine brothers..... creeerrieseneneites g
‘Who is to take moveable, and who im-
moveable....ea.riiiiienn e O NN 215
Acquired by a father aftér partition goes
to his son born after it....eecuvunnnnes 226
Son born after partltmn alone takes his
father’s.. ceenes aanesenes 0225

Son born after pa.rtltlon among brothers
after the death of his father, entxtled to
get a share of the property so divided. 227
Discovered after partition, parceners to

share equally..c....ceeeeiniinniiinninnncanns 232
Aoquired after partition belongs to the
agquirer exclusively. coeeeesuseiirennniinans 234
Punishment for misappropriation of Stridhana.. 120
PUPIL, defined....cccotcvernrereienrncnns mseaniereee . 199
His right t0 51006ed...seeeeeceereerrernncieees 5y
R. -

Rét’chmmarriage. s seste s este s et seescsene 1]3
Reoeipt’meaningof--v....'.. "0 0 000 00 00 00 00 5
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Pa e.
RELIGIOUS DUTIES, of unseparated brethren 17 g

Of separated brethren. . ceveeeees. 239
Religious gifts, competency of widow to make... 156
ZReligious order (see Apostate from)................. 67
Religious purpose, promise for...cceee.vivnnrnncinse 87
Ratnbdkara...ccree cveevsersenens rererneeraanes ererenres 61,66
RE-UNION, defined..ee......eenmennennisniniecsenses 207,208

Persons with whom it may take place...... 207

* Equality of shares on partition subse-
quent to....... ceesentensssenes Cersasnenerine 208

Shares may be unequal in reference to

the portion oontnbuted by ea,ch at the
time of.............. N PP )

Order of succession to one dying after... 216 to 221

S. -
Bacrifice, impartible. ....ec0vuniiaint .. 87
SAKULY e o cevtvernnenennntrnneaeeannns .. 196
Sale of hereditary immoveable property........ 91
Simanodaka..cceeeeceesscctociarsncscinesivecneiosncsses 195

Sémavartt&na................ .?l'.l‘..'.co e seiteenes 56
Samskﬂra,.nnuuouutnon-.. s eseee s et acrte ches BB 0B 000, 56

Sangrahakara....... Cevnereeraens e 2,3,4,9,12,17,
.. 83,36,43,148,175,188,201
Sannidsi «ooeveveiiniiens coreriinnn s erereennas RS 43
Sapinda....... eretireeiieeteneees ererraeae cerresenes 194
Sarasvatat..............., earseecunioss crasrensions ceoene 180
Savitriee i v N 56
SAUDA'YIKA, defined........c.cvuvv voverrierinnnn. 113
. ‘Woman may give orsell..............ccuuuee 112
SCIENCE, different sorts of gain by... N £
Gains of impartible....... Gt 83,84
SELF-ACQUIRED PROPERTY indivisible.... 84
Gained by use of common property...... 83
Exception in casé of re-union............... 208
Self-given soq........... teretstecettennttetnranes ceensss 140

: Seniority’ deﬁnedD'--cto'!"lttc...ltlotulno.co-nttuc 42
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SEPARATE PROPERTY of wife exempt from
partition............ D 120
Definedaee..vieniiniiiiniinnnnnnnnn, creeieenins 104

Page.

Qift subsequent.ce.ce... caurrrersrennns o conees 107,124

Husband’s donation............ cerrecneniiieee 124
‘When immoveable...ceccrecenernencisensencese 114
May be used by husband in distress-...... 117

Succession to woman’s ‘children to.....,... 125
Of childless woman, succession t0......... 132
SHARES, on pa.rtltmn of father and sons, to be
6qualiceriiainiiiiiniiienes vesrereiinenees 20
" On partltlon between brothers and un-
married sisters....... cevee eriireeess DR

On partition of Stndha.na,betweén brothers :

and sisters...... reesesessrtesintaattiiane ae 125,126

Between secondary sonand legitin_mte son. 146
Areunequal among parceners after reunion
in certain ©€ases.... .i.. . .eesneccceseis, 208
Of re-united parcener dying issueless or
entering a different order, go to his
uterine brothers....cccce. veeeess seeess oo 209
Of landed property a.lone to be given to

a oertain class of absentees........... 230
SISTER, marriage portion...... ... corssanee sennes 51 to 54
Under partition by brother..... cerpens ”
Obligation of marrying......... cenes 87
Share Stridhana equa.lly with brothers 125,126
Succession of... T £:) |
S0M Ofeeeere v uvune wrmraes curenrerererrrnannns ”
Son of father’s............. ceren .. 196
Son of mother’s....... erreeereienieres
Slaves, partition of female sla.ves ... 89

Sémagraha.......ceecnnniiininee v, 28
SON, right of dunng hfe-tnne of father ceees 6
‘When eldest, manages....c.ceveeeees soenees 13
‘When to take portion of the property
allotted to his father, , ., 0eev0vsease 26,27
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Page.
S8ON—(continued).

Of a man of higher class by a woman of

Gdra olass, not entitled to inherit his

property. . .ceeeieeiiannn vesressess 33
Virtuous, entitled to share:. . . 85
To divide equally both assets and debts

after the death of father.. veer .y 85

Endowed with science and good quali-
ties, entitled to a greater portion of his ,
father’s wealth, . ... PR e 40 a

Incompetent to inherit, if degraded.... 60

Assuming another order, not competent to
inherit..c.eeueeees roesenirerneieseneranns e 5y

Of woman married in irregular order,
incompetent to inherit.. .. 63,64

Destitute of virtue, dlsqualxﬁed to mhent 64

Devoid of learning, &c. is equal to urine

and excrement sececessceececeneicnnseces eee 64
Of disqualified person, inherits if free
from similar defects...... veveeens veeereraaee 68

Of woman of class higher than father’s... 69
Of an apostate, disqualified to mherxt
" grandfather’s estate........... corennsenenane 9
Of the impotent or the like entitled to
allotments, if free from similar defects. 70
Disqualified legitimate sgns must be
maintained, excluding them from par-
ticipation...... sonrsssssnone N coes 3
Cannot claim partition of the self-acquir-
ed property of the father during the

latter’s life-time...coeennrneneennnnes cerenes . 100
Possesses no power over Stridhana... .... . 115
Must make good Stridhana promlsed by

the father............ creessrtestes seivenen 120

Inherits mother’s separate property on
failure of her daughter or her issue...... 13 1,132
Eleven klnds of egepgIgeseetige 'l.t.cll.l"‘l. . 140
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- Page.
SON—(continued).
‘Who is recognized as a subsidiary son
in the Kali age........... creee s beease sreen 142
Does not become legitimate when he is -
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