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On the Law and Constitution of India.

Tue British Legislature has declared that ¢ the Indian
¢ subjeets of Britain shall be protected in their rights
¢« according to the laws and constitution of India.” But
what ¢ laws and constitution” are here meant, it has
been doubted whether the lawgivers themselves knew.
It is assumed, indeed, that laws and a constitution do
exist; but that a matter so important should remain am-
biguous—that the ¢ laws and the constitution,” by which
the rights of so large a portion of the human race are
here commanded to be protected, should not be known,
is truly marvellous.

After so many years of British government of India,
one might expect, at least, that there had been no want
of endeavour, on the part of its rulers, to discover what
¢ laws and constitution” did exist in India, and to ex-
pound the law, for the guidance of their subjectsin obey-
ing, and of their judges in administering it; and we uac-
cordingly find that some of its greatest governors have
been most anxious in the attempt. But, whether the
means adopted were insufficient I know not: certain it
is, they have failed; for when we turn for information to -

B why,



2 . LAW AND CONSTITUTION

what has been written on the subject, we are forced to
lay down the unsatisfactory volumes in profound mortifi-
cation.

Almost any kind of regular government, following the
disiracted and tyrannical misrule which pervaded India
-during the decline and fall of the Moghul empire, could
not fail to be hailed as a blessing by the inhabitants of that
kingdom; and to this it is, probably, we owe the ac-
quiescence of our Indian subjects in our judicial system,
more than to any real excellence of its own.  Assuredly,
however, it is unworthy of the high character justly main-
tained by the Indian government in other departments,
to rest satisfied, in this, with the mere acquicscence of
their people: a people, too, but little skilled in the aflairs
of government (or, if informed, only taught in the school
of anarchy and corruption), and to suffer them to be go-
verned by laws, and by ¢ regulations and laws,” such as
those now prevalent in India; enacted, doubtless, with
the very best intention, but being founded on no system,
have been made to partake of all, and are now become a
compound of legisl;xtion to which no parallel is to be
found.

So long ago as the year 1807, a ¢ Digest of the Re-
¢ gulations and Laws enacted by the Governor-General
¢ in Council for the Civil Govermment of the Territories
“ under the Bengal Presidency,” was published by Sir
J. E. Colebrooke. This ¢ Digest” consists of no less than
three ponderous folio volumes. We may conjecture the
enormous mass whence so copious a digest was produced.

But the reader will be still more surprised, when he is
told that this immense body of ¢ rule and regulation,”

‘ instead
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instead of defining rights, is principally taken up with
settling forms of procedure and judicial formula; and
that it contains not one word, or scarcely one, of the
law of India; and which, indeed, the British Govern-
ment, in these Regulations, professes to administer to its
native Indian subjects: so that, after wading through®this
waste of legislative wisdom, the student of law, supposing
him previously qualified in Arabic and in Sanskrit, has
to commence his legal studies of Moohummudan and
Hindoo jurisprudence; a field not less extensive, nor per-
haps less studded with thorns, than that which he has
passed through.

In short, the rules which are to govern so many mil-
lions of the natives of India, with our well-known maxim
of ignorantia juris staring them in the face, are, if not
incomprehensible, certainly unknown. They may be said
to be, as laws, totally unintelligible. Existing partly in
English, partly in Arabic, partly in Sanskrit, they seem
as if enacted to be concealed rather than promulgated ;
the former language being anintelligible to the governed,
and the two latter to the governors. And to increase
this chaotic confusion, the codes of Menu and of Moo-
hummud are to be expounded by native expounders, who
profess, indeed, but do not understand them; and to e
«administered by Furopean judges, who do not even profess
to understand either.

This, as a judicial system, can be approved by no in-
telligent being. So far, indeed, as separating the ex-
pounding and administering functions, I think I can see
in it a humble copy of tlie Moohummudan establishment
of a Kazee or judge, with a Mooftee to assist him: the
projector forgetting, however, that under the prototypi-

B 2 ' cal



4 . LAW AND CONSTITUTION

cal system the Kazee was himself a Mooftee, and equally
eminent, or more so, than his coadjutor, for his know-
tedge of the law.

Were the fact unknown, it would appear incredible,
that®the laws which are administered under the British
Government in India should, at this day, remain a mys-
tery, even to the judges who preside over their adminis-/
tration; that there is no cstablishment under Govern-
ment, cither in India or in Iingland, in which the laws
and constitution of India are taught to their servants,
destined to sit as judges of the law: nay, that there is no
book, treatise, or other work, from which a competent
knowledge of the law may be acquired, as yet rendered
into our vernacular language.

It is, consequently, not much to be wondered at, if the
information of the general reader, relative to the * law
** and constitution of India,” be extremely limited. Par-
ticular pursuits have led me to consider the subject; and
although I do not hope to be able to satisfy all my readers,
yet I am confident that, whatever my success may be, an
endeavour to shew-what ¢ law and constitution” formed
the law and constitution of conquered India, at the period
of the statute in question, and was consequently alluded
to in it, will be favourably received. .

Let it not be imagined from what I have said, that my
design, in the following pages, is only to criticise or
condemn. No one can be more fully sensible than I am,
how much necessity has been the parent of many existing
defects, nor of the difficulty, perhaps impracticability, of
remedying them. But as I most confidently believe that
. -there is no mdwldual connected wn;h the Indian Govern-

ment,
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ment, either at home or abroad, who does not make the
welfare of that country, and the prosperity of the British
Goyernment over it, the most anxious wish of his heart,
I am confitlent those worthy and patriotic individuals will
not deny me the same benevolent motives, but will ascribe
my strong, plain, perhaps occasionally unmeasured siyle
and manner of expression, to the anxiety I feel to cor
operate with them, as far as my humble talents will go,
in the same most worthy cause, by endeavouring to point
out to those in power where and how to improve the sys-
tem of administration as adopted for India. * To discover
defects is the first step towards improvement: and an
important one it is, when, as in this case, those who have
the power have also the will to improve.

My first object of inquiry, then, is—What is the ¢ law
“and constitution of India?” Thereare, I apprehend,
only two sources whence a satisfactory answer to this fun-
damental question is to be obtained; namely, the law of
the conguerors, and the history of the country. From these
I purpose to draw such information as the compass of an.
essay, like this, may enable me to submit.

I am then to inquire into the nature of fenures, with re-
ference to the question so often agitated, ‘ In whom vests
“ the property of the soil under the British government
% in India; whether in the Sovereign, in the Jumeendar,
“ or in the Cultivator?” In doing which I shall, first,
shew the law applicable to the question; and secondly,
note such historical records as may serve to shew what,
de facto, was the nature of such tenures under our prede-
cessary Moslem government of India.

B3 Ishall
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I shall notice, also, the different kinds of tenure recog-
nized by the law : whence it will be seen what are heritable,
what are resumable, how far the antient tenures in ex-
istence at thc Moohummudan conquest are good, and
what parts and portions of the soil could, at that period,
have been matter of transfer or settlement ; or to which a
proprietary right could otherwise be legally acquired.

I shall then advert to the tenures recognized by the
British Government, their origin and nature; whether
permanent ox limited, free, or evince lLiability to be assessed
for the revenues of the state.

I shall afterwards shew the nature of laration and extent
thercof, as recognized by law under a Moohummudan
government; what was levied by the Moslems in other
conquercd countries, as in Syria, Iraak, &c. and held by
law as precedents in case of future conquest; what by law
was leviable in India; and whatde facto they did levy.

To these will be added observations on the permanent
‘settlement, and on the present revenue and judicial admi-
nistration, and system of police, as established under the
British Government in Bengal.

What is the ¢ law and constitution of India” to which
the Legislature refers, as above; by which it declares that
¢ the rights of the natives shall be protected? There
are two codes of law or constitutions known to us in
India, the Hindoo and the Moohummudan; totally dis-
tinct, however, in themselves: so that, as they never
could have been, and certainly never were, combined,
either the one or the other must be distinctly pointed at.

Is
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Is it the Hindoo ¢ law and constitution,” then, or the
Moohummudan ¢ law and constitution,” that is meant by
the Legislature as the law, &c. of India?

I must, however, pause here, and observe, that when we
speak of a “Hindoo law of India,” we assume the previeus
existence of a paramount Hindoo government; a fact
which ought first to be established. I ask for records, to
shew that there ever was a regular Hindoo government
established over India. We know that a number of petty
states, or Rajahships, existed at a late period, and even
now exist. These have been magnified into kingdoms and
independent principalities. Independent, indeed, they
may haye been who held them, as in a rude state of society
every head of a family is independent and absolute ; but
we have ho authentic account of & Hindoo paramount
monarchy : whilst, on the contrary, Mr. Ward notices the
names of “fifty-three scparate kingdoms” in India. (vol.iii.)
Arrian tells us, “according to Megasthenes, India was
divided into one hundred and twenty-two several nations:”
and we are told that, so long ago as 1450 years before
Christ, India was conquered by the Persians; and, as Dow
states, “paid tribute, and was ever after in some measure
dependent on Persia.”

Ferishta declares, that the Hindoos have no written
history better than the heroic romance of the Mahabarut.
It is, indeed, contrary to the analogy of history to believe,
if there had been a regular government over India, that
in the course of two thousand years, no one prince should
have appeared to rescue his country from the Persian
yoke ; for that is the period between the eras of the Per-
sian and Moohummudan conquest of India by Mah-
mood.

B 4 . But
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But supposing that their Persian conquerers suffered the
Indians to rule themselves by their own laws, to which of
the ﬁfty-three separate kingdoms, according to Mr.Ward,
ar one hundred and twenty-two several nations s Me-
gasthenes has it, are we to go for the “constitution of
India ?”

‘Whether we look to the laws of the Hindoos (I mean
those which have been given to us as such) for more than
we reasonably ought to do, I shall not say; but their real
value, many are of opinion, is not great. Even their
antiquity has been questioned ; perhaps justly. It mustbe
admitted, however, by their most strenuous advocates,
that judging of what may be yet to unfold of the Hindoo
law by that which has been translated, no high opinion
can be entertained. I will not speak irreverently of their
code, as a late historian does, who says, the laws of the
Hindoos are ¢puerile, and worse than puerile, stained
with brutality.” ( Mill. ) But I am constrained to think that
the law of the Hindoos, as given to us, is neither so
antient nor so valuable,  and certainly not so familiar to
the people, as to merit attention.”

There is a propensity in man to magnify the value of
whatever is rare or unknown that happens to be discovered
by himself. Sir William Jones was unquestionably an
eminent man, but he was greatly addicted to the above-
mentioned propensity. Many of his followers, too, have
been somewhat enthusiastic; and there is little doubt
that the fame of the Hindoo law and literature has been
augmented thereby. The propensity I advert to runms
strongly towards antiquity; and, accordingly, we find
that Sir William takes some trouble to raise the value of
his Hindoo code in this respect.

: “« Of
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¢ Of the Law of Menu,” (or, as it is also written, Mun-
noo), Sir William Jones tells us, *we have some-evidence,
¢ partly extrinsic and partly internal, that it is really one
“ of the oldest compositions existing.” Then he states
his evidence (which, however, amounts to little more than
mere conjecture), that the ¢ original of this book myst
% have receiveq its present form about 880 years before,
,  Christ:” and then, in a very significant maner, he adds,
% whether Menu, or Menus in the nominative, Menos in
¢ the oblique case, be the same person with Minos, let
“ others determine.” But why did Sir William rest satis-
' fied with this? for it would have been just as easy to

prove, by etymology, a much higher antiquity to the Laws
of Munngo, thus aptly enough : mun or min, *from,” and
Noo, ¢ Noah;” that is, Minnoo, or Min-noo, from Noah ;
meaning tlat the work was, really, the production of the
second father of the human race, whom the Asiatics call
Noo, but subsequently converted into a proper name, as
isnot very unusual. Thus, ¢ the law Men-uoo” may be
translated, “the Law of Menw,” or the Law from, or of,
Nosh. A lawyer ought not to have been satisfied with
such evidence. ’

All that Sir William asks, however, though granted,
would be very little satisfactory; when, at best, he would
only establish the origin of the Hindoo law to be posterior
t0 the period when India ceased to be an independent
state, and became “ tributary to Persia,” on the authority
of the Mahabarut and of the historian above mentioned ;
that event taking place 1460, instead of 880 years before
Christ, the date assigned by Sir William to the code of

Menu. -

But according to Zlian (Var. Hist. lib. 4 chap. 1.) and .
Alex.
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Alex. ab. Alex. (lib. 4. chap. 17. quoted by Purchas) ¢the
laws of the Indians are not written.” Another difficulty in
the way.

But for the sake of avoiding the discussion of a question
of difficult solution and of little consequence to my in-
~vestigation, and supposing the Hindoos to be in posses-
sion of an authentic body of law, the point to be ascer-
tained would still remain: Is it the Hindoo “law and
constitution,” or the Mookummudan “ law and constitu-
tion,” which is the “law and constitution of India ?”

That it is not the former I have undertaken to prove.
All must deem this, at least, probable, who advert to the
mere fact, that six to eight centuries have elapsed since
the country has been ruled by the triumphant”and into-
lerant Moslems. We cannot believe, indeed, that a Mos-
lem, who had the power, even the legal power, to exter-
minate the Hindoos as idolaters, would have the will to
adopt and to administer their law and constitution, and to
sulyect his Moslem conquerors to it. It is impossible to sup-
pose that a Moslem, by exercising, would contribute to
the permanence of the laws and constitution of an idola-
trous and conquered people. The Mohummudan prince
who should have attempted this, would, by the sacred law
of his saviour, have subjected himself to the pains of
apostacy ; and by the ordinary laws of the human mind,
to the contempt and execration of those in whom alone he
was powerf'u].

During the whole period of the Moohummudan histery
in India, though we have seen that Hindoos were em-
ployed even at the head of other departments, we have
never heard of a Hindoo judge ; and assuredly no Moo-

hummudan
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hummudan Kazee could ever have heen found to ad-
minister the laws of Menu.

The public law (I mean that publicly administered, as
well as that to which the sovereign could be a party, that
betwcen the sovereign and the people) I conclude, thers-
fore, was indisputably Moohummudan; and that is the

, only law with which, in a question of this nature, we have

any thing to do. The more tolerant princes ma'y have
sanctioned indulgences in cases of private succession, where
the interests of the Hindoos alone were the subject of dis-
cussion; but, in foro judice, a question of private right,
even of inheritance among Hindoos, could not have been
decided gxcept by the Moohummudan law, which ac-
cordingly provides for such questions, and declares that
“ they are’to be determined as between Moslems,” with
certain limitations, however, which are applicable alike to
all non-Moslem subjects. Even on the delicate point of
inheritance, the Moohummudan law says, ¢ a non-Mos-
¢ lem subject shall not take (inherit) in virtue of a mar-
“ riage which by our law is illegal.” Reylaace, Straty,
Mokheet, &c.* It would, indeed, be absurd to suppose,
that questions of property in lands, of revenue, finance,
police, where the rights, interests, or regulations of the
sovereign were involved, could ever have been remitted
to the decision of any' tribunal but that of Islaum.

This much for the probability of the case. Let us see
what the law of the conquerors is.

By the Moohummudan law, the Daur-ool-Hurb, asa
. foreign

* These are celebrated commentaries on the Moohuminudan law, as well

.
as the Jaumeaa-oor-rumooz and Zauhedec, mentioned in the following para-
graph.
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foreign province, becomes the Daur-ool-Islaum; that is,
becomes annexed to the Moohummudan dominions ¢ by
¢ the mere act of conguest, and the exercise of even a part
¢ of the law of Islaum init.” ¢ That country is the Daur-
“ ool-Islgum,” says the Jaumeea-oor Rumooz, *in which
« the laws of the Mosleineen prevail ;” and, adds the same
_writer, “itis stated by Rawhedee, that according to the
“ unanimous opinion of the learned, the Daur-ool-Hurb
¢ becomes the Daur-ool-Islaum, by the exercise of even
<« some of the laws of Islaum in it.”* Profession of the
Moohummudan faith on the part of the inhabitants is not
a condition. Therefore, by the Moohummudan law,
India undoubtedly was the Daur-ool-Islaum : nay, is held
by law to be so now; for it is not a necessm'y condition
that the sovereign be a Moslem.

If, then, by law, the empire of India, by virtue of
the Moohummudan conquest, become the Daur-ool-Is-
laum, that is a part of the Moohummudan dominions, it
would have been absolutely contrary to law, even an
beresy, in its most formidable shape, to have suffered any
law or constitution to exist in India but that of Islaum.
Every law, even private right and interest, which existed
in the country prior to the conquest, by that act alone
perished; and so strong is the Moohummudan law on
this point, that supposing even a Moohummudan subject
to have previously taken up his abode, and to have
acquired lands or houses in India, by the mere act of sub-
sequent conquest by the Moslems, the lands of their domi-
ciled brother would fall to the conquerors, along with
those of the conquered infidel, although his personal
property would be secure to him.

3 Nﬂy

* Jaumeaz-oor Rumooz, voce * Seeur,” or the milithy and political law.
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“ Nay even (says the learned Zeylaaee and others) if a
Moslem subject went into a foreign country (the Daur-
oolkHurb), and therein purchased lands, and that
« country were subsequently conquered by a Moslem
¢« army, such lands would be held as conquest, like those
¢ of the other subjects who are infidels.” ‘

4

4

+ ¢ Nay, if a Hurbee (an alien unbeliever) entger the
“ Moohummudan dominions under a passport, leaving a
wife and children, old or young, and property in trust
¢ in his own country, whether in the hands of a Hurbee
¢ or of a Moslem therein, and were he to embrace the faith
¢ in the Moohummudan dominions, should a Moslem
“ army conquer his country, all these (his wife, children,
“ and property) are prize to the conquerors.”*

-

3

-

-

-~

Here, then, we have not only the destruction of all
public law, but of all private rights, by the mere act of
conquest of an infidel country by a Moslem army. How
then can it be imagined, that the Hindoo law can have
survived the Moohummudan conquest of India?

The Moohummudan law of conquest is explicit; and
the first act of the conqueror is required to be to carry the
law into effect, either by partitioning the spoil and lands
among the conquerors, or by fixing the khurawj, or pub-
lic revenue on the lands, and the capitation tax on the
heads of the conquered. The inhabitants are first called
to embrace the faith, If they become converts, they enjoy
all the privileges of Moslems; if they refuse, they are
then called upon to pay the capitation tax; for if they
consent to this and to pay the Khurayj, it is not lawful
to put them to death.

¢ Surayj
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« All land conquered by force of arms and suffered to

-

¢ remain inthe hands of the people, the Imanm shall fix the
¢ capitation tax upon the inhabitants (Z£. on their necks),
¢ if they do not embrace the faith; and on their lands the
¢ khuratj, whether they embrace the faith or do not.”

-

-«

This is the Moohummudan law of conquest; and it is
mandatory, and not optional, to establish the law of
Islaum within the Moohummudan dominions. Even
questions of inheritance among non-Moslem subjects, as
I have before stated, are not left to the decision of any
other than a Moslem tribunal, but must be decided
according to the Moohummudan law, and by Moslem
judges; for every judge must be a Moslem, as is stated
by all writers on the law.

And it is of importance to note that in the ¢ Futava-ool
Aalumgeeree,” a celebrated work on the Moohummudan
law, compiled in India under the patronage of Aurung-
zebe, expressly for the government of his Indian subjects,
the chapter of the Law of Inheritance, entitled “ of inhe-
ritance among non-Moslem subjects,” is preserved entire,
as compiled from the original law of Arabia. ¢ They
¢ shall take,” says this work, *“among themselves, by blood
“ and by compact, as Moslems take among themselves.
 The progeny of a marriage' which is legal by their sacred
“ books, though illegal by owur law, shall not be debarred
¢ from inheriting ; but the parties to a marriage which is

' “ jllegal
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“ illegal by owr law, shall not take in 'virtue of such
¢ marriage.” And the test of an illegal marriage, as we
find dn the Surayj, is, ¢ were the parties to become Mos-
¢ lems would the marriage be legal ?” Here, then, the
Moohummudan law on the most delicate point is main-
tained, and an exemplary liberality at the same time she®n
to the innocent progeny. The same is found in the other
. works on the Moohummudan law; but I mentipn this
work in particular, on account of the peculiarity of its
origin.

This is the written  law and constitution of India,”
as published under the sanction of the Emperor himsel,
little mere than fifty years before the LEnglish powcr
became paramount in Bengal.

‘We now come to the historical part of this branch of

the subject; and I trust that I shall be able to corrobo-
rate, from history, my position, that the *law and con-
stitution of India” is Moohummudan.

From the time of the conquest of that country by
Mahmood the First, or about the year of our lord 1000,
the Moslem power prevailed in India; and we are told by
Ferishta, that this said Mahmood ¢ was a virtuous prince,
¢ and reflected glory upon the faith of Islaum.” And in
the year 1008, after he had destroyed the idols of Nagra-
cote, his answer to Annundpal of Lahore, when he beg-
ged him to spare Tannesir, is well known. ¢ I have
¢ resolved,” said he, ¢ by divine aid, to root out idolatry
 from India, and why should I spare Tannesir ?” So
also may I refer to the cbngratulatory letter from the
Khalif of Baghdad, who was then the Moohummudan
Pontiff, to this same prmce, on hlS success against the
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infidels, in which he confers on Malimood the title of
¢« Guardian of the faith of Islaum.” It is not likely that
such a conqueror would hesitate to establish his laws:

Balin, in 1265, as Dow tells us, ¢ observed the
‘* Moohummudan law, and ordered the Soobahdar of
" Badown, Malik, to be put to death, in retaliation for
¢ the aurder of a poor woman’s son.” Here is the
Moohummudan law observed to the strict letter in the
most severe and exemplary manner; the governor of a
province suffering the punishment of the law for the
murder of the poorest individual. Is it possible that the
sovereign, who had firmness to do this, would want either
inclination or nerve to enforce obedience to laws?

It was about this time (i e. about A.D. 1260) that the
Moghul Emperor of the neighbouring kingdom of Persia,
Ghazan Khan, having a diet or assembly of the most
eminent sages and principal military commanders, assist-
ed by the learned professors, theologians, Kazies, and
- superiors of the several religious orders in his empire,
ordered them to prepare a code of regulations for his
dominions, prefacing his orders with a magnanimous ad-
dress, which proved alike the liberality of the individual
prince and the regard of Moslem potentates to their esta-
blished faith in those times. See Kirkpatrick’s Institutes
of Ghazan Khan, pubhshed in the New Asiatic Miscel-
lany, page 171.

Feroze I1., again, in the case of the celebrated Seyud
Mullah, prohibited among his subjects the ordesl by fire,
“ because it was contrary to the Mohammudan" law.”
(Dow). This was was about 1290.

Alah'1.
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Allah I. was a tyrant; and Ferishta tells us ¢ he broke
¢ through all the laws and customs which were by the
« Moehummudan law left to the decision of the courts of
¢ justice: he, however, studied the law himself, under
“ the tutelage of a Cazee.” This was in the year 1800.
So we are told that Mookummud I1I.was strict with respecis
to public and private worship, and ordered the five daily
Jprayers to be read in the mosques. * He sent an embassy
1o Mecca to procure the confirmation of his title to the
¢ empire from the Khalif.” Reigned from 1324 to 1851.

Timour 1. invaded India in 1327. The Soobadars of
the provinces had rendered themselves independant during
the previeus troubles. Timour confirmed all those who
submitted to him and determined to hold possession of the
empire.

It is to be observed, that at this time the Soobadars
were all Moslems.
Of Guzaret the Soobadar was Azim.
Malwa..cccoeiensencacenceseses Dilawer.

K ] e P 0N PCRRORRRIRNEINSIIRNIY
Ozﬁz"t{’....’llll." esssccses s Khaja Jehaun, Who cal]-

Khurrah’ @80 000000000000 000000 ed himself King orthe

J East.
uanpore. ®ssvescsncstscscsavon

Lahol‘e, escescensssvscvrensse

Debalpore, ..cceeesesseseeiesey Khezzar.
Moultan cccceeericencencnnnaes

SamMAaNa eeeecrerccnsanssenseess Ghaleel.

Biana...onco.' soesstcsssacnsscen Shllms.

Mohabah se0e ...”".....ll‘... Mwhununudﬁ
Mewat..eoieerernssenesessessees Mobarik and Buhadoor.

And it is stated by Timour himself in his Institutes,
& ¢ that
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¢ that he established his kingdom on the religion and
% law of Islaum; that the first of his regulations was to
¢ promulgate the religion and law of Moohummudin cvery
“ town, city, and province; and that he regulated his
¢ empireby the Moohummudan religionand law.”*
<«

“ I appointed,” says he, ““one of the descendants of
 Aalee, a man of talent, to the office of Suddarut (equi-
¢ valent to our Lord Chancellor), to take charge of ap-
“ propriations by wukf, and to appoint incumbents to

¢ those benefices, and to nominate to every city and pro-
¢ vince Kauzees and Mooftees, and police officers, and to
¢ assign sey-oor-ghaul (public funds), and maintenance
“ to the descendants of the Prophet, to the learned, the
¢ holy men, and those to whom the law gives a claim for

¢ public maintenance.”

-

In 1291 the Deccan was conquered by Allah, and Moo-
hummud IIl. made Dowlutabad the capital of his em-

pire.

¢ In the reign of Secundus 1. a Moohummudan had a
¢ dispute with a Brahmin on the subject of his idolatry,
¢ inwhich the Brahmin said he believed the same God to
¢ be the object of worship of both, and that the Moohum-
¢ mudan and Hindoo religions were equally good. The
¢ Moohummudan summoned the Brahmin before the
¢« Kazee. The case made a great noise in the country,
¢ and the Emperor called togetherall the Moohummudan
¢ doctors of fame in the empire to decide the question.
¢ The decision was that the Brahgin should be allowed
¢ the option of the faith or the sword. He chose the
¢ latter and was put to death, A.D. 1499.”+

Baber,

* Page 176. 1 Dow.
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Baber, who settled in India A.D. 1525, assumed the
title of Ghazee, which signifies fighter for the faith,

Afbar, in 1556, succeeded his father Hoomayoon, the
son of Baber. This prince, celebrated for his wise govern-
ment, framed his “ Institutes” almost literally after those
of his renowned ancestor, Timour; and both institute's,
as well as the code of Ghaznan Khan the Moghul Emperor
of Persia in A.D. 1260, are in all essential points *strictly
conformable to the Moohummudan law. The whole
establishment of a Moohummudan government is clearly
seen in those Institutes, combined, however, with other
regulations suitable to the times and to the mixed popu-
lation of the empire: a power which the Moohummudan
law exp;essly recognizes and vests in the sovercign.

The cap.itation tax on the Hindoos, the most ignomini-
ous lawful impost of Islaum, existed as late as the fortieth
of the reign of Akbar, who was the most liberal, if not
enlightened prince of his time. It was remitted by that
most tolerant monarch, though contrary to his religionand
law, probably at the intercession of his celebrated financial
minister Rajah Tudur Mull. It was revived, however,
again by Aurungzebe. Akbar died in 1605; and his son,
Selim, afterwards Juhaungeer, succeeded him by consent
of the nobles, “after having taken the oath to maintain
the law of Mahomet.”*

Bewteen Akbar and Aurungzebe, two princes in lineal
descent intervene, Jehangeer and Shah Jehan. Aurungzebe
deposed his father, Shah Jehan, in 1658, and ascended
the throne. He reigned about fifty years: and Orme
states “that he may be .esteemed one of the ablest
¢ princes who have reigned in any age or country.” His

c2 devoted

* Methwold
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devoted attachment to the religion and law of his fathers
hasprocured him from some the appellation of abigot; which
opprobrious epithet, however, in its common acceptation,
implies a degree of weakness altogether at variance with
the character of so great a prince.

The affecting story of his brother, Prince Darashekah,
is well known, and furnishes us with a strong proof of the
scrupuious attention paid in those days to the forms of law.
In his flight to escape from Aurungzebe this prince took
refuge, by particular invitation, with Malek Juwan (or as
the translator of the Seir-ool Mootuakhereen has it, Malec
Djeven,) a Zemeendar on the western confines of India,
who had been condemned to die, but was pardoned by
Shah Jehan, at the intercession of the young prince, now
his guest in distress. The wretched Afghan delivered
Darashekah, with his infant child, into the hands of his
brother and persecutor, Aurungzebe; for which most per-
fidious act he rewarded him with the title of Bukhtear
Khan, and the rank of commander of a thousand horse.
This man made his appearance at court amid the execra-
tions of all. He had the temerity to pass through the
streets of. Dehli in the day; but having been discovered
by the populace, he was pelted with dirt and stones, and
an affray took place in which some lives were lost. It
might be expected that the Emperor would himself have
punished the ringleaders of this riot. No, “so scrupu-
¢ lously was he attached to the forms of law,” says this
writer, “that he did not, but delivered them over to the
¢ law. They were condemned by the Mooftees and
¢ other law officers, and executed with all the forms of
« law.” ¢ Nor did he put to: death the prince without a
¢ legal sentence passed upon him, and attested by the
% signatures und seals of all the doctors.” ¢ Darashekah

(19 was
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¢ was condemned and executed for apostasy.” This hap-
pened about the year 1658.

This i)rince (Aurungzebe), as well as his great proge-
nitors, Akbar and Timoor, gave his subjects a code of
laws. Those of the former were imperfect. AurungzeBe
collected the most learned lawyers from all parts of India;
and employed them for years in preparing a code of law
for the use of his judicial and revenue officers, and of his
sdbjécts; on which he is said to have expended £500,000.
This celebrated work, after his own name, was called the
¢ Futavah-ool Aalumgeeree ;> the greatest, and certainly
the most lasting monument of his reign. This is perhaps
the most valuable work on the Moohuinmudan law extant.
It is a collection of decisions on supposed cases of the
highest authority in India, and not less so throughout
the Turkish dominions, where it is better known by the
name of * Futavah-ool Hind,” or ¢ Indian (collection of)
decisions.”

The ¢ Futavah-ool Aalumgeeree” is.the last work on the
law of India promulgated by royal authority; and
ought, therefore, to be considered as part of the written
law and constitution of that empire.

« Aurungzebe died in 1707 : only fifty-eight years before
the provinces of Bengal, Behar, Orissa, and Benares, were
ceded to the Company.

So great was the influence of the law officers under
the government of Aurungzebe, that even the gover-
nors of the provinces in which they were placed were
obliged to court and even to succumb to them; a
remarkable instance of this is mentioned in the Seir-ool

c3 Mootuakhereen,
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Mootuakhereen, in the case of the governor of Boorhan-
poor, an- illustrious nobleman, and allied both to the
Emperors of Iraun and Hindoostan. ¢ The governor
“ charged two witnesses, on the evidence of whom the
“ Kazee had previously decided a suit, with perjury,
¢ which they confessed; on which the governor said,
"¢ ¢ these are the men on whose evidence you have deprived
“ a paor man of his house’ The Kazee, in a rage,
‘¢ charged the governor with personal enmity and a desire
“ to make him appear ridiculous; but, added he, ‘I in-
¢ form you that you have rendered the law itself ridicu-
¢ lous, and have consequently fallen under its lash, and
“ merit its punishment. The credit of these witnesses is
¢ not yet affected ; so far from it, that if those very men
¢ were now to stand up in court and give evidence that
¢ you drank wine yesterday, I should sentence you
¢ immediately to the punishment which the law awards
¢ for that offence” The Kazee, however, resigned in
¢ disgust; but so strong was this kind of influence at
“ court, that the governor of the province thought it
¢ expedient to visit the Kazee, and to beg of him to
¢ resume his office, which he did with as much overbear-
“ ance as befor:.”

Ferukhsere continued the capitation tax; and we are¥
told that, ¢ at the supplication of Adjeet Sing and Rut-
¢ tunchund, his successor, Ruffec-ood-durjaat, relieved
¢ the Hindoos all over the empire from the opprobrium
¢ of the capitation tax.” This was about the year 1720.

And this said Ruttunchund is stated by Ferishtah, ¢ in
¢ the reign of Moohummud Shah, to have so usurped the
¢ powers of every office, that he nominated the Moohum-
“ mudan Cazees of the provinces,” 1720.

The
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The capitation tax seems afterwards to have been
levied, as it is stated to have been again repealed at the
intergession of Maharaja Jay Sing, *“ much to the satis-
¢ faction of the Hindoos,” by Moohummud Shah, after
Ruttunchund was put to death; and Moohummud Shah
was. the last emperor of Hindoostan who possessed ang
real authority. He was succeeded, in 1748, by Ahmud.

. Shah, who in 1753 was succeeded by Aalumgeer IL, who
was in 1760 succeeded by the late emperor Shah Alum.

Thus, I have endeavoured. to corroborate the written
law, by a chain of historical facts and events, through a
period of nearly eight hundred years, from which it is
obvious that no other law but the Moohummudan had
any existence within the Moghul dominions in India. No
Moohummudan lawyer can read the history of India
without conviction ori this point; which, had our English
historians of India possessed any knowledge of the law,
could not now have required any proof. But the fact is,
that they were all totally ignorant of the Moohummudan
law and constitution, and could therefore not discriminate

' what usages arose out of it from what did not. They
could give no distinct account of them, nor explain in
‘inte]llglblo language the nature of the office under
'government, of the taxes levied, or tenures by which the
lands were held : yet they have not hesitated to give their
opinions; and Mr. Mill, even at this day, on the autho-
rity of Orme, gravely tells us that ¢ after the Moohum-
“ mudan conquest, the Hindoos continued to be governed
¢ by their own laws and institutions.”* Dow again says,
¢ the Hindoos are gpverned by the laws of the Koran or

“ by the arbitrary will of ‘the prince.”+
¢4 But

* Voliop 437, t Preface, p. 6.
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- Baut if the Moohummudan law and constitution did not
exist in India when the government of that country fell
into the hands of the English, let me ask what law and
constitution did exist? Was it the law of the Maherattas;
for they were, during the decline and fall of the Moghul
empire under the successors of Aurungzebe, the most
-powerful state in India. But their origin is scascely so
early as our own in India.

The first time they were recogunized as a power was in
the reign of Buhadoor Shah, A.D. 1701, A. H. 1121;
who made an agreement with Simbajee and his sons, Ram
Rajah and Rao Rajah, that they should have a tenth or
tithe of the husbandman’s share of the crop over the
provinces south of the Soobah of the Dukun (viz. Poonah,
the Conkan, &c.). This they called the Dus Mukhee, or
tenth handful.*

Or if the Hindoo law is to be maintained, is it to the
provincial . school of Bengal, as Mr. Colebrooke calls it,
or to that of Benares, we are to go for Hindu law ?

The Edinburgh Reviewers say, and on that point we
are agreed, * the Act of Parliament which enjoined tha "
“ the natives should be protected in their rights according‘g
¢ to thelaws and constitution of India, meant ungquestion-
“ ably such rights as existed when the India Company
“ obtained possession. It certainly never entered imto
¢ the imagination of any one, at home or abroad,. (but it
< certainly did,) that it was necessary to revert to laws,
< institutions, and rights, (meaning Hindoo laws,) which
¢ nlapse of six centuries had obliterated from the minds
<« of the natives,”t+ meaning six centuries since the Moo-

_ . , hummudan
* Secur-col Mootuakhereen. + Vol. xviii,, p, 359.
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hummudan conquest. And again, ¢ that the civil and
¢ military institutions, the judicial and financial arrange-
“ ments of these courts (of the princes of the Deccan), were
“ formed on the model of those adopted by the Maho-
 medan emperors of Dehli. Nearly six centuries have
¢ elapsed since the Hindoos have been accustomed
s those institutions and arrangements of the Moochummu-
¢ dans, which have not only superseded but condemned
¢ to oblivion the system of justice and taxation congenial
¢ with the ancient habits and prevalent superstition of
¢ the natives.”* And again: ¢ It is sufficient to observe,
¢ that for many centuries all knowledge of those laws
¢ (Hindoo laws) has been effaced from the memones of
¢ the natives.”

Finally, in the firmaun, or deed, executed by the late
king, Shah Alum, dated the 29th October 1764, convey-
ing to the English Company the province of Ghazeepore
and the rest of the zumeendarry of Rajah Bulwaut Sing
(Benares), it is expressly stipulated by his majesty, * that
¢ the Company must use their best. endeavours to pro-
¢ hibit the use of things of an_ intoxicating nature, such
“ as are forbidden by the law' of God, in driving out
¢ enemies, in deciding causes and settling matters agreea-
“ bly to the rules of Mookummud and the law of the
¢ empire;” meaning clearly, agreeably to the law' of
Moohummud, which is the law of the empire. I have
only to add, that universal tradition confirms what 1
maintain. There is not one native of India, that knows
the difference between one law and another, who is not
as perfectly aware that the Mochummudan law was the
law of India, as that the kmg of India was a Moohum-
muda.n sovereign.

® Vol. xviii., Review of Wilks's Mysore.



